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TO    THE    HONORABLE 

SAMUEL    NELSQN,    LL.D., 

Whose  eminent  career  as  Judge  and 
Chief  Justice  op  the  State  op  New  York, 

WAS  FITLY  followed  BY  HIS  ELEVATION  TO 

THE  SUPREME  COrRT  OF  THE  UNITED  STATES, 

WHERE    THE    LABORS  OF  A  QUARTER  OP  A  CENTURY 
HAVE   ADDED  TO    HIS    JUDICIAL    FAME   THE    RARE  DISTINCTION  OF 

A  grb;at  admiralty  judge, 

This  work  is  by  permission  inscribed 
in  testimony  op  respect  for  his 
leabnino  and  ability,  and  for  his  private  and  official  character, 
and    witu  a    grateful   sense   op   his  consideration   and   courtesy. 


"^•"^ 


The  Honorable  Samue;.  Rossiter  Betts,  late  Judge  of  the  District 
Court  of  the  United  States  for  the  Southern'  District  of  New  York,  to 
whom  the  first  edition  of  this  work  was  inscribed,  having,  after  forty-four 
years  of  judicial  service,  resigned  his  office,  because  of  his  age  and  in- 
creasmg  infirmities,  and  being  now  deceased,  the  following  record  of  the 
Court,  at  its  first  session  after  his  resignation,  is  here  inserted,  as  a  fitting 
memento  of  one  who  so  long  and  so  ably  performed  the  duties  of  Judge 
of  tfie  Court 

Tuesday,  May  7,  1867. 

The  Court  meets  pursuant  to  law,  and  is  opened  by  proclamation. 

Present — Hon.  Judge  Blatchford. 

On  motion  of  Erastus  C.  Benedict,  Esq.,  seconded  by  Daniel 
Lord,  Esq.,  it  is  ordered  that  the  following  entry  be  made  at  length  in 
the  minutes  of  the  Court,  and  that  a  duly  certified  copy  thereof  be  sent 
by  the  Clerk  of  the  Court  to  the  Honorable  Samuel  R.  Betts,  late 
Jac^e  of  this  Court : 

"The  Honorable  Samuel  Rossfter  Betts,  LL.D.,  having  resigned 
bis  office  as  Judge  of  the  United  States  for  this  district,  it  is  fit  that  the 
records  of  the  Court  should  contain  an  expression  of  the  high  sense 
which  the  Bar  of  this  Court,  and  his  successor  on  the  Bench,  have  of 
bis  character  and  services. 

"  Judge  Betts  rose  early  to  eminence  at  the  Bar  and  on  the  Bench 
of  the  State  of  New  York.  In  December,  1826,  more  than  forty  years 
ago,  he  was  appointed  to  the  Bench  of  this  Court,  during  the  Presidency 
of  Mr.  John  Quincy  Adams,  Mr.  Clay  being  then  Secretary  of  State. 
The  wisdom  of  their  selection  was  soon  vindicated  by  the  industry, 
ability,  and  fidelity  which  he  displayed  as  a  Judge  of  this  Court,  and 
of  the  Circuit  Court  With  very  slight  interruptions  fi*om  occasional  ill 
healthy  the  best  powers  of  his  clear  and  cultivated  intellect,  and  his 


vi 


careful  and  various  learning,  and  enlightened  love*  of  justice,  have,  for 
that  long  judicial  life,  been  devoted  to  the  duties  of  his  office,  with  an 
industry,  ability,  and  constancy,  as  rare  as  they  are  honorable,  and  useful 
to  the  community  and  to  the  nation,  and  which  would  not  have  been  pos- 
sible, had  he  not  possessed  a  physical  constitution  of  remarkable  vigor. 
Had  all  the  decisions  made  by  him  been  published  when  they  were  made, 
it  would  be  seen  that  to  him,  more  than  to  any  other  Judge,  is  due  that 
constitutional  administration  of  the  Admiralty  law  which   now  prevails 
undisputed   throughout   the   nation,  and  which,  when  he  came  to  this 
Bench,  was  almost  everywhere  debatable  ground ;  and  it  is  but  just  to 
him  to  say  that  the  views  of  that  law,  which  he  now  holds  in  comnion 
with  all  the  great  Admiralty  Judges,  were  the  convictions  of  his  earliest 
judicial  investigations  in  this  Court,  and  have  always  been  consistently 
held  and  administered  by  him." 
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The  Practice  of  the  Admiralty  Courts  of  this  country,  notwithstanding 
the  increased  attention  which  has  been  recently  given  to  it,  has  been 
still  so  much  neglected,  that,  with  the  exception  of  a  few  law>'ers  in 
the  conmiercial  cities,  the  bar  make  no  secret  of  their  ignorance  of 
this  branch  of  legal  learning.  Having  imbibed  the  English  notions  on 
the  subject,  many  have  supposed  the  jurisdictioil  to  be  confined  to  a 
small  class  of  cases,  not  worth  the  labor  of  learning  a  new  course  of 
proceeding.  They  do  not  seem  to  have  adverted  to  that  American 
view  of  the  subject,  which,  springing  out  of  the  peculiar  character  of 
our  institutions,  considers  the  admiralty  jurisdiction  as  an  extensive  and 
important  branch  of  the  national  sovereignty,  conferred  exclusively  upon 
the  courts  of  the  United  States,  for  the  wisest  purposes. 

Eyery  ddy  has  given  new  cause  to  admire  the  profound  sagacity, 
the  practical  wisdom,  and  the  forecast  of  our  fathers,  in  providing  for 
an  unknown  future,  and  for  a  territory  to  be  extended  indefinitely, 
under  the  forms  of  our  peculiar  government.  In  the  judicial  and  com- 
mercial grants  in  the  Constitution,  that  wisdom  is  especially  apparent, 
at  this  time,  when  the  Commercial  Era,  with  its  new  means  and  its 
new  discoveries,  has  opened  before  us  a  most  conspicuous  and  responsi- 
ble career  among  the  nations.  To  me  it  is  quite  clear,  that  those  grants, 
ia  all  the  plenitude  of  their  simple  and  comprehensive  phraseology,  con- 
vey to  the  general  government  only  what  is  necessary  to  secure  the 
equality  and  fraternity  of  the  States  as  between  themselves,  and  the 
strength  and  respectability  of  the  liation.  With  fifty  thousand  miles 
of  coasts  and  shores  of  navigable  waters,  no  one  can  estimate  the  extent 
of  our  future  commerce,  nor  the  val|ie  to  us  of  a  system  of  admiralty  and 
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maritime  law,  and  course  of  procedure,  uniform  throughout  the  nation, 
and  harmonious  with  the  rest  of  the  world. 

Since  the  first  edition  of  this  work,  the  true  principles  of  the  admiralty 
jurisdiction  have  been  laid  down  and  enforced  in  many  leading,  impor- 
tant, and  well-considered  cases.     It  is  also  true  that  in  many  other  cases 
of  less  importance,  and  but  little  discussed  at  the  bar,  the  coiurt  has 
seemed,  almost  by  inadvertence,  to  adopt  some  of  the  narrowest  rules 
of  the  early  English  common-law  courts,  and  to  make  exceptions  to  the 
great  principles  which  it  has  repeatedly,  after  solemn  arguments,  recog- 
nized and  enforced.     Thus  a  case  decided  on  no  matter  what  insufficient 
reason,  has  sometimes  become,  under  the  much-abused  rule,  stare  decisis^ 
a  long-lived  precedent,  and  a  source  of  law  which  is  not  law.     To  the 
admiralty  branch  of  the  law,  this  remark  is  more  especially  applicable, 
because  no  one  can  help  seeing  that  there  has  been  a  certain  drift  of 
opinion,  outside  of  the  courts,  and  sometimes  even  on  the  Bench,  in  favor 
of  doctrines  which  tended  to  exalt  the  power  of  the  States,  and  to  restrict 
the  powers  of  the  general  government ;  and  questions  of  admiralty  juris- 
diction have  been  considered  as  conflicts  between  two  independent  sove- 
reignties, one  of  which  was  to  be  favored,  and  the  other  to  be  regarded 
with  suspicion  and  distrust.    The  logic  of  events,  judicial,  as  well  as  politi- 
cal, during  the  last  few  years,  has,  however,  done  much  to  change  this 
drift,  and  to  establish  truer  views  of  the  constitution  and  nature  of  our 
government.      Some   cases  have  been   quite  recently  reconsidered  and 
overruled  ;  and  some  principles  have  been  established,  which  seem  to  be 
inconsistent  with  previously  decided  .cases.     And,  while  great  progress  has 
been  made  in  bringing  about  a  desirable  harmony  in  the  judicial  doctrines 
as  to  the  admiralty  and  maritime  jurisdiction,  it  is  not  to  be  denied  thst 
much  still  remains  to  be  done  in  that  direction,  and  so  much  uncertainly 
still  exists  as  to  the  result,  that  several  portions  of  the  work  have  been 
allowed  to  remain,  which  some  will,  doubtless,  think  might  now  vith 
propriety  be  omitted  as  obsolete. 

The  following  work  is  but  an  attempt  to  present  the  American  view 
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of  the  subject,  in  such  a  light  as  to  exhibit  its  proper  importance,  and 
to  make  it  practically  useful.  If  it  comes  up  to  the  intention  of  the 
author,  it  will  take  a  place  left  unoccupied  by  the  highly  useful  works 
on  admiralty  practice,  which  have  previously  appeared.  His  purpose 
has  been  so  to  exhibit  the  subject,  that  the  most  inexperienced  learner, 
as  well  as  the  riper  professional  student,  can  not  fiail,  in  reading  il, 
to  have  his  mind  interested  in  the  subject,  and  to  be  directed  to  the 
means  of  settling,  satisfactorily,  its  general  principles  as  well  as  its 
practical  detsuls. 

He  has  endeavored  to  avoid  a  common  error  in  elementary  books 
of  practice,  of.  writing  for  those  only  who  already  understand  the  subject, 
leaving  the  beginner  to  pick  up  by  experience  and  observation  those 
nidimental  principles  and  directions,  which  to  him  are  of  the  first  neces- 
sity. This  has  led  to  the  insertion  in  each  portion  of  the  work  —  the 
Jurisdiction  —  the  Practice  —  and  the  Forms  —  of  many  things  which  to 
some  may  seem  unimportant 

In  a  practical  matter,  nothing  can  well  supply  the  place  of  that  em- 
phasis  and  distinctness  which  come  from  visible  illustrations.  The 
practical  forms  are  for  that  reason  very  full  and  various;  they  com- 
mence with  the  entire  proceedings  in  an  admiralty  suit,  consecutively 
arranged,  and  embrace  numerous  and  important  classes  of  maritime 
cases,  presented  under  various  aspects.  As  precedents  from  actual 
practice,  they  are  intended  to  inculcate  and  illustrate  principles,  as  well 
as  to  serve  for  practical  forms ;  and  it  is  believed  they  may  be  read  with 
profit,  if  not  with  interest. 

In  this  edition,  the  text  has  been  carefully  revised  and  improved,  both 
by  the  insertion  of  new,  and  the  excision  of  obsolete  matter.  Nearly 
four  hundred  new  authorities  have  been  cited,  and  a  new  chapter  on 
prize  causes  has  been  added.  The  collection  of  rules  of  the  Supreme 
Court,  and  of  the  Circuit  and  District  Courts,  for  the  New  York  districts, 
is  believed  to  be  unusually  complete  and  accurate.  The  recent  statutes 
relating  to  practice,  and  many  new  forms,  together  with  an  index  of  the 
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cases  cited,  have  been  added,  and  a  fuller  and  more  perfect  general 
index  has  been  substituted  for  the  former  one.  These  improvements, 
it  is  hoped,  will  make  the  work  a  more  sati^actory  presentation  of  the 
practice  of  the  American  courts  of  admiralty  and  maritime  jurisdiction, 
as  distinguished  from  courts  of  equity  and  common  l£iw,  than  was  made 
in  the  previous  edition. 

The  author  takes  pleasure  in  acknowledging  the  valuable  aid  received 
from  the  research  and  accuracy  of  his  young  professional  brother, 
Samuel  H.  Valentine,  Esq.,  in  the  preparation  and  publication  of 
this  edition. 

E.  C  B» 

New  York,  1870^ 
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THE  AMEEICAN  ADMIEALTL 


CHAPTER    I. 


General  View. 


§  1.  As  commerce  has  increased,  so  the  laws  regulating,  its 
transactions,  and  prescribing  the  rights  and  duties  of  its  agents, 
and  the  proper  jurisdiction  of  commercial  tribunals,  have  in- 
creased in  importance.  Not  the  least  important  of  commercial 
causes  are  those  connected  with  maritime  conmierce,  which  so 
often  brings  together  in  interest  and  in  conflict,  the  people  of 
different  nations,  speaking  different  languages,  and  familiar  with 
different  codes  and  usages.  Most  especially  is  this  true  in  our 
country,  where,  from  the  peculiar  form  of  our  institutions,  there 
are  two  governments,  with  separate  and  independent  judicial  es- 
tablishments extending  over  the  same  territory  and  the  same 
individuals ;  that  territory  acquired  from  other  nations  and  origi- 
nally subject  to  their  laws,  and  those  individuals  consisting,  in  large 
part,  of  the.  citizens  and  subjects  of  the  other  great  conunercial 
nations  of  the  world,  domiciled  among  us. 

§  2.  The  character  and  pursuits  of  seafaring  life,  and  of  mari- 
time commerce,  have  in  all  countries  been  considered  as  of  a  pecu- 
liar nature.  Their  agents  and  instnmients,  animate  and  inanimatCy 
have  rights,  privileges,  and  liabilities  which  do  not  belong  to  those- 
of  the  land,  and  there  are  rules  of  conduct  and  of  intercourse,  as 
well  as  courts  of  justice,  codes  of  law,  and  modes  of  administering^ 
them,  which  are  especially  devoted  to  the  relations  of  maritime 
alEbirs.  The  ships  of  a  nation,  wherever  they  may  be,  are  consid- 
ered as  a  part  of  its  territory,  hence  the  encouragement  of  naviga- 
tion.and  maritime  commerce,  and  the  proper  regulation^  and  em- 
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ployment  of  ships,  have  always  been  favorite  objects  of  the  laws  of 
all  commercial  nations.^ 

§  3.  In  the  earlier  history  of  nations,  when  absolute  rule  and 
strong  executive  powers  have  exercised  most  of  the  functions  of 
government,  the  afiPairs  of  the  sea,  so  far  as  the  nation  was  con- 
cerned, and  of  the  navigable  waters  of  the  nation,  have  been  usually 
administered  by  a  naval  officer  of  the  highest  dignity  and  station^ 
holding  his  authority  directly  from  the  sovereign  power,  subordi- 
nate to  the  monarch  alone,  and  clothed  with  many  of  the  preroga- 
tives of  royalty.  Almost  all  nations  possessed  of  any  maritime 
commerce,  have  thus  had  an  officer,  known  sometimes  by  one  name 
and  sometimes  by  another  in  a  greater  or  less  degree  similar  to  the 
English  word  admi/ral.  Originally,  admiralty  jurisdiction  was  but 
another  phrase  for  the  power  of  the  admiraL  The  mild  and  equi- 
table system  of  admiralty  law  derives  its  descent,  through  a  lc«ig 
line  of  modifications  and  meliorations,  from  the  absolute  and  irre- 
sponsible rule  of  naval  command,  as  the  peaceful  law  of  real  estate, 
and  the  common  law  generally,  have  descended  from  the  iron  des- 
potism of  military  dominion  carried  to  its  perfection  in  the  feudal 
system.' 

§  4.  The  declaration  of  the  great  Eoman  orator,  cedant  wrma 
togoB^  uttered  when  Eome  was  the  military  mistress  of  the  world, 
was  then  true  only  in  the  forum ;  the  lapse  of  eighteen  centuries 
has  made  it  the  law  of  society  and  the  truth  of  history  wherever 
civilization  has  shed  its  light  on  organized  government  The  ad- 
ministration of  the  law^of  the  sea  has  passed  into  the  hands  of 
properly  constituted  courts  of  justice,  while  the  admiral  has  been 
left  in  possession  of  the  power  and  prerogatives  of  naval  command 
alone,  and  has  become  judicially  subject  to  the  courts,  which  exer- 
cise, with  less  show,  more  quietly  and  usefully,  the  functions  which 
he  considered  his  most  homely  attributes.  The  system  of  law 
which  is  thus  administered  in  maritime  transactions,  retains  the 

'  ZotLoli*8  Jurisdiotion  of  the  Admiralty,  Ass.  1 ;  id.  Ass.  9 ;  2  Brow.  Oiv.  &  Ad. 
Law,  chap.  2;  8  Kent^  Com.  1-21 ;  Edw.  Ad.  Jnr.  38;  Abbott,  Ship.  98. 

>  HaU*8  Ad.  Intro.  7,  8;  Godolphin's  View  of  the  Admiral  Jurisdiction,  chi^  1, 
2;  Zotich,  Afla.  2,  3. 
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name  of  admiralty  law,  after  the  name  and  power  of  the  admiral 
have  ceased  to  be  known  in  its  execution.  As  maritime  commerce 
came  to  be  extended,  and  international  commerce  and  intercourse 
became  more  frequent,  the  sea  was  Considered  the  common  high- 
way of  nations,  where,  for  the  purposes  of  business,  all  nations 
must  be  equal  in  right,  and  the  common  convenience,  as  well  as 
the  common  right  rendered  necessary,  and  ultimately  established 
general  rules,  as  the  Law  of  the  Sea,  to  which  all  submitted  as  to 
a  sort  of  maritime  law  of  nations,  and  the  courts  of  each  nation 
enforced  it  This  is  now  called  the  general  maritime  law,  and 
sometimes  the  general  admiralty  law.  It  is  always  administered 
by  courts  of  nations,  belonging  to  the  &mily  of  nations. 

§  5.  The  admiralty  law  is  indebted  for  many  of  its  character- 
istics to  the  circumstances  of  the  countries  in  wbich  it  was  first 
administered.  The  countries  that  earliest  reduced  the  law  of  the 
sea  to  a  system,  and  adopted  codes  of  maritime  regulations,  having 
been  countries  in  which  the  Boman  or  civil  law  prevailed,  the 
principles  of  that  great  system  of  jurisprudence  were  incorporated 
witii,  and  gave  character  to,  the  maritime  law;  and  so  much  were 
pure  reason,  abstract  right,  and  practical  justice  mingled  in^that 
system,  and  so  important  was  it  that  the  general  maritime  law 
should  be  uniform  and  universal,  that,  in  England,  where  the  com- 
mon law  was  the  law  of  the  land,  the  civil  law  was  held  to  be  the 
kw  of  the  admiralty,  and  the  course  of  proceedings  in  admiralty 
closely  resembled  the  civil  law  practice.* 

§  6.  A  court  thus  proceeding  according  to  the  course  of  the  civil 
law,  and  without  a  jury,  in  England,  was  looked  upon  vrfth  jeal- 
onsy  by  the  judges  of  the  courts  of  common  law,  who  considered 
themselves  the  jproper  judicial  guardians  of  English  subjects. 
They  professed  to  look  upon  the  admiralty  as  an  intruder,  admin- 
istering a  foreign  code,  and,  under  a  pretence  of  justice,  seeking  to 
steal  away  the  hearts  of  the  people  from  the  trial  by  jury,  and  the 
sterner  proceedings  of  the  common  law;  and  a  concerted  and  vigor- 
ous eflFort  was  made  to  deprive  the  Court  of  Admiralty  of  a  large 

4 

<  2  Bra  Civ.  and  Ad.  Law,  84a 
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portion  of  the  jurisdiction  which  it  exercised ;  and  the  jurisdiction 
of  that  court  was  for  a  long  time  a  vexed  question.  The  bench 
and  the  bar,  on  both  sides,  were  char&cterized  by  great  learning 
and  talent,  and  the  contest  was  managed  with  much  ability.  It  is 
not  easy,  now,  to  see  how  a  candid  mind  could  fail  to  yield  to  the 
argument  of  the  admiralty  judges.  The  numerical  strength,  how- 
ever, of  the  party  of  the  common  law,  was  vastly  superior  to  the 
other,  and  was  led  by  Lord  Coke,  then  Chief  Justice  of  the  King's 
Bench,  as  overbearing  as  he  was  learned ;  and  as  that  court  was 
superior  to  the  Court  of  Admiralty,  and  had  the  power  to  control 
its  proceedings  by  the  writ  of  prohibition,  it  is  easy  to  see  that 
what  the  common  law  lacked  in  right,  was  more  than  made  up  in 
might,  and  the  result  could  not  long  be  doubtful.  The  jurisdiction 
of  the  admiralty  was  judicially  contracted  to  the  narrowest  limits 
in  that  country,  and,  with  some  fluctuation,  has  remained  so  till 
recent  statutes  have  again  extended  it  in  a  most  beneficial  manner.* 

§  7.  The  contest  between  the  two  jurisdictions  in  England, 
and  the  triumph  of  the  common  law,  came  over  to  us  in  the 
English  books,  and  did  much  to  create  Jn  the  minds  of  American 
lawyers,  before,  and  even  since  the  revolution,  a  prepossession  in 
favor  of  a  narrower  jurisdiction  of  the  English  Admiralty,  and 
occasionally,  up  to  the  present  time,  lawyers  and  judges  of  the 
most  distinguished  ability,  ;have  sought  to  transfer  the  English 
.alignment  and  authority  to  our  country,  and  have  insisted  that  the 
American  Admiralty  has  not  the  liberal  and  beneficial  jurisdiction 
which  the  English  Admiralty  anciently  possessed,  and  which  the 
continental  courts  still  enjoy,  but  is  confined  to  the  exercise  of 
those  powers  which  necessity  had  compelled  the  King's  Bench,  in 
the  days  of  its  most  arrogant  triumph,  to  tolerate  in  England. 
This  has  not  failed  to  keep  unsettled  the  law  o^  admiralty  juris- 
diction in  this  country;  although,  in  the  clearest  language,  the 
constitution  of  the  United  States  gives  to  the  federal  judiciary, 
cognizance  of  "aZZ  cases  pi  admiralty  and  maritime  jurisdiction," 
and  the  act  of  Congress,  in  the  same  language,  bestowed  upon  the 

*  Zonoh,  passim;  Godolphin,  passim;  Prynne's  Animadversions,  passim;  War- 
ing f>,  Clarke,  5  How.  453;  The  Jemsalem,  2  GaL  348;  Edwards'  Ad.  Juris.  17; 
8  and  4  Vict  c.  65;  9  and  10  Vict  c. 
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district  conrts  original  jnrisdiction  of  -all  ci>dl  cases  of  admiralty 
and  maritime  jurisdiction. 

§  8.  Among  the  distinguished  jurists  who  have  insisted  that  the 
grant  in  the  constitution  embraces  only  those  few  cases  of  admiralty 
and  maritime  jurisdiction  which  were  admitted  by  the  English  com- 
mon lawyers,  at  the  time  of  our  Revdution,  to  be  within  the  juris- 
diction of  the  English  Admiralty,  is  Chancellor  Kent,  who,  after  the 
elaborate  investigation  which  the  subject  had  received  in  the  courts 
of  the  United  States,  still  says,  "the  argument  for  the  extension  of 
the  civil  jurisdiction  of  the  admiralty  beyond  the  limits  known  and 
estabhshed  in  the  English  law,  at  the  time  of  the  formation  of  the 
constitution,  is  not  free  from  great  diflSculty."  *  And  it  is  not  to  be 
denied,  that  decisions,  arguments,  and  judicial  dicta,  abound  in  our 
reports,  on  both  sides  of  the  general  question  and  of  many  of  its 
subordinate  points,  which  have  served  to  keep  the  whole  question 
open,  so  far  as  the  decisions  of  the  highest  tribunal  are  concerned.* 
But  few  cases,  comparatively,  involve  a  suflScient  amount  to  give  the 
Supreme  Court  jurisdiction  on  appeal ;  and  in  the  cases  which  have 
been  before  that  court,  although  it  has  been  clearly  and  repeatedly, 
indeed  uniformly,  decided  that  the  English  rule  of  jurisdiction  does 
not  prevail  here,  still  many  cases  seem  to  have  been  decided,  even 
in  that  court,  on  purely  English  authority.  It  can  hardly  be  doubted 
that,  at  some  future  time,  when  the  same  questions  shall  be  again 

*  1  Rentes  Com.  871,  377;  RaniBaj  «.  AUegre,  12  Wheaton's  Rep.  614;  Bains 
«.  The  James  and  Oatheiine,  Baldwin^s  Bep.  544;  Waring  «.  Clarke,  5  Howard, 
441;  New  Jersey  Steam  Nay.  Oo.  v.  Merchants'  Bank,  6  Howard,  885;  Const  Art 
3,  §  2;  Jnd.  Act  of  1789,  §  9. 

*  Since  the  first  edition  of  this  work,  the  jurisdiction  of  the  American  Admiralty 
hts  been  tnyestigated  in  the  Snpreme  Conrt  of  the  United  States,  in  the  f  oUowing 


The  Genesee  Chief  «.  Fitzhugh,  12  How.  443 ;  Jackson  «.  The  Magnolia,  20  id. 
2M;  The  People's  F#rr7  Co.  «.  Beers,  id.  893;  Nelson  v.  Leland,  22  id.  48;  Roach 
«.  Chapman,  id.  129;  Phila.  Wa  &c.  B.  B.  Co.  «.  Phila.  and  Havre  de  Grace  Steam 
Tugboat  Co.  23  id.  209;  Morewood  «.  Eneqnist,  id.  491;  The  St.  Lawrence,  1 
BladL  522;  The  Commerce,  id.  574;  The  Potomac,  2  id.  581 ;  The  Plymouth,  8 
Wi^  20;  The  Moses  Taylor,  4  id.  411 ;  The  Hine  v.  Trevor,  id.  555 ;  The  Eddy, 
5id.481;  The  Bock  Island  Bridge,  6  id.  213 ;  The  Belfast,  7  id.  624. 

These  cases  haye  thrown  much  light  on  the  subject;  yet  it  is  still  true  that  they 
abo  are,  in  important  points,  irreconcilable ;  and  the  wh(^  matter  is  thus  left 
Mmewhai  in  doubt. 
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presented  in  a  different  form,  and  discussed  with  a  wider  range, 
rules  will  be  established  entirely  consistent  with  the  early  element- 
ary cases,  and  with  the  fundamental  principles  of  maritime  law/ 

§  9.  Till  that  is  done,  however,  the  whole  question  is,  in  many 
minds,  involved  in  so  much  uncertainty,  that  any  part  of  it,  even  what 
is  now  considered  as  settled,  may  be  expected  to  come  up  again  for 
review  and  settlement.  This  uncertainty  is  in  part  to  be  attributed 
to  the  fact  that  a  portion  of  the  more  ancient  evidence  of  the  ad- 
miralty law  is  not  easily  accessible.  The  commendable  caution  of 
the  members  of  the  Supreme  Court  in  confining  their  written  opin- 
ions to  the  points  necessary  to  be  decided,  and  the  impracticability 
of  giving,  in  the  reports,  the  arguments  of  counsel  at  length,  have 
deprived  the  profession  of  the  benefit  of  the  great  learning  and 
research,  as  well  as  of  the  broad  and  generous  commentaries,  of  the 
distinguished  lawyers  who  have  discussed  this  subject  before  the 
courts.  The  interests  of  the  community  will  therefore  be  promoted 
by  bringing  together,  in  convenient  form,  documents  connected 
,with  the  subject,  which  either  have  not  been  before  published,  or 
can  only  be  found,  in  an  authentic  form,  in  books  which  are  pro- 
cured with  some  diflBculty,  and  by  accompanying  them  with  such 
suggestions,  piindples,  and  authorities,  as  a  somewhat  extended  and 
various  practice  in  admiralty  cases  and  a  careful  examination  of 
the  subject  have  shown  to  be  important.  In  doing  this,  no  apology 
will  be  considered  necessary  for  giving  to  the  whole  the  form  of  a 
brief  historical  and  elementary  treatise  upon  the  admiralty  juris- 
diction of  the  United  States,  from  which  the  simplest  rudiments  and 
the  most  familiar  commonplaces  will  not  be  excluded,  and  where, 
sometimes,  arguments  and  speculations  will  be  mingled  with  decided 
cases,  the  dicta  of  judges,  and  the  opinions  of  elementary  writers. 

§  10.  The  admiralty  and  maritime  Law  consist?  of  the  principles 


^1  Eent*B  Com.  871,  877;  Oonk.  Treat  2  edit.  187,  145;  Thompson  v.  The 
GatherinA,  1  Pet.  Ad.  104,  118;  De  Lovio  v,  Boit,  2  GaL  426,  429;  The  Amiable 
Nancy,  1  Paine,  111,  117;  De  Lovio  v.  Boit,  2  GaL  898;  Waring  v.  Clarke, 
5  How.  478;  Bnllook  v.  The  Lamar,  1  West.  Law  Jonmal,  444;  Tunno  v.  The 
Betsina,  5  Am.  Law  Reg.  406;  New  Jersey  Steam  Nay.  Co.  v.  Merchants' 
Bank,  6  How.  885 ;  Cutler  v,  Bae,  7  How.  788;  Opinion  of  Judge  Waipw. 
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and  rules  which  regulate  the  conduct,  the  business,  and  the  property 
of  the  citizen  in  matters  of  admiralty  and  maritime  character. 

It  is  not  the  object  of  this  work  to  treat  of  the  elements  of  that 
system  of  law.  They  are  to  be  found  in  the  numerous  elementary 
works  and  books  of  decided  cases  to  which  reference  will  be  made 
in  die  following  pages. 

It  is  after  the  law  of  the  case  is  ascertained  that  the  question  of 
great  practical  importance  arises,  "What  is  the  remedy,  and  where 
and  how  can  it  be  obtained  ?  To  this  the  answer  is  found  in  that 
system  of  courts  and  oflScers,  and  of  professional  art  and  technical 
forms  and  proceedings,  by  and  according  to  which  justice  is  admin- 
istered. This  is  Practice,  in  that  sense  which  distinguishes  it  from 
Law,  and  it  is  in  this  sense  that  the  practice  of  the  American  Ad- 
miralty is  the  subject  of  this  work.  This  embraces  the  jurisdiction 
and  organization  of  the  admiralty  courts,  as  well  as  their  forms, 
modes,  and  rules  of  procedure,  and  the  rights,  duties,  and  respon- 
sibilities of  their  vaiious  functionaries.* 

§  11.  The  Practice  of  admiralty  courts,  in  that  narrower  sense 
which  embraces  only  the  course  of  procedure  in  courts,  is  established 
with  more  certainty  and  uniformity,  but  is  even  less  understood, 
than  the  jurisdiction  of  the  courts  and  the  system  of  law  which  is 
administered  in  them.  That  course  of  procedure  was  intended  to 
be  uniform  throughout  the  nation,  and  in  general  harmony  with  the 
practice  m  the  maritime  courts  of  other  nations;  and  Congress  by 
an.  early  statute  prescribed  such  general  "imiformity,  and,  in  1842, 
authorized  the  Supreme  Court  of  the  United  States,  still  further  to 
perfect  a  general  and  imif  orm  course  of  procedure  in  admiralty  and 
maritime  cases ;  and,  in  1845,  that  court  adopted  rules  regulating 
the  practice  in  civil  causes. 

There  have  been  several  American  works  on  the  admiralty  prac- 
tice, of  great  merit  and  usef uhiess  to  the  few  lawyers  who.  have 
hitherto  cultivated  this  field  of  professional  activity, — Hall's  Ad- 
miralty Practice ;  Dunlap's  Admiralty  Practice ;  Betts'  Admiralty 
Practice ;  and  Conkling's  Admiralty  Practice.    Had  either  of  those 

*  Vide  Histoxy  of  the  Admiralty  Praotioe ;  in  The  Amerioon  Ins.  Go.  v,  John- 
wm,  Blatchfoid  &  H.  10;  The  "iiary  Jane,  id.  390.  j 
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wprks  been  intended  by  their  authors  to  meet  what  has  long  seemed 
to  me  the  greatest  want  in  this  department  of  law,  this  treatise, 
probably,  would  not  have  been  written.  They  are  well-known,  and 
valuable  auxiliaries  to  the  well-versed  and  experienced  practiser  in 
the  admiralty  courts ;  but  those  who  are  entering  for  the  first  time 
upon  this  unknown  region  of  inquiry,  have  too  often  complained  of 
the  want  of  rudimental  Bimplicity  and  clearness  of  instruction  and 
direction,  which,  in  subjects  of  this  sort,  are  as  convenient,  if  not  as 
necessary,  to  ripe  and  cultivated  men,  as  they  are  to  children  in  the 
elements  of  general  education. 

§  12.  The  whole  subject  is  invested  with  a  new  importance  by 
the  act  of  Congress  extending  the  admiralty  jurisdiction  to  the  great 
lakes  —  the  inland  seas  of  this  continent  —  and  the  rivers  connect- 
ing  them,  which  are  already  the  theatre  of  a  maritime  commerce 
far  outvaluing  that  of  all  antiquity ;  and  by  the  extension  of  our 
territory  and  settlements  to  Behring's  Straits,  on  the  Pacific  ocean, 
and  to  the  Arctic  ocean,  thus  adding  to  our  coasting  trade  immense 
voyages  of  six  months'  constant  sailing,  and  making  us  the  nearest 
maritime  neighbors  of  the  oriental  world,  and  of  most  of  the  islands 
of  the  sea.*  If  my  labors  shall  help  to  establish  that  uniformity  of 
principle  and  decision  which  are  necessary  to  the  system,  and  which 
alone  can  give  to  this  branch  of  the  national  judiciary  its  greatest 
usefulness,  I  shall  enjoy  the  highest  reward  of  professional  industry. 
.  The  first  question  which  presents  itself  in  this  inquiry,  is,  What 
court  has  jurisdiction  of  the  controversy  ? 

*  Act  of  Febroaiy  12, 1845, 5  Stat  at  Laige,  726 ;  The  Qenesee  Chief,  12  Howard, 
443;  Treaty  with  Russia,  15  Stat,  at  Large,  539. 
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CHAPTEE    II. 


JuRiaDICTION. 


§  13.  JuEisDicnoN,  as  applied  to  courts,  is  the  right  to  hear  and 
determine  judicially  the  subject-matter  in  controversy  between 
parties  to  a  suit  or  legal  proceeding.  The  action  of  a  court  is 
either  judicial  or  extra-judicial.  If  the  law  confers  the  power  to 
render  a  judgment  or  decree  in  a  case,  then  the  court  has  jurisdic- 
tion, and  its  action  is  judicial.  If  the  law  does  not  confer  such 
power,  then  the  action  of  the  court  therein  is  extra-judicial.  It 
has  not  jurisdiction.* 

§'14.  The  jurisdiction  of  courts  is  a  branch  of  that  jurisdiction 
which  is  possessed  by  the  nation  as  an  independent  power.  The 
jurisdiction  of  the  nation  within  its  own  sphere  is  necessarily 
exclusive  and  absolute.  It  is  susceptible  of  no  limitation  not  con- 
ferred by  itself;  any  restriction  upon  it,  deriving  validity  from 
another  source,  would  imply  a  diminution  of  its  sovereignty  to  the 
extent  of  the  restriction,  and  an  investment  of  that  sovereignty,  to 
the  same  extent,  in  that  power  which  would  impose  such  restriction. 
All  exceptions,  therefore,  to  the  fuU  and  complete  power  of  a 
nation  within  its  own  territory,  must  be  traced  up  to  the  consent 
of  the  nation  itself.  They  can  flow  from  no  other  legitimate 
source.* 

§  15.  The  judicial  power  of  the  United  States  is  limited,  and,  of 
course,  all  the  courts  of  the  United  States  are  of  limited  jurisdic- 
tion,—  limited  by  the  grant  of  judicial  power  in  the  constitution, 
and  by  the  acts  of  Congress  distributing  that  jurisdiction  to  the 

1  The  State  of  Rhode  Island  d.  The  State  of  MaBsaohusettB,  12  Pet  718 ;  Ihi- 
Pon.  on  Jniifldiotion,  21. 

•  The  Krohange  «.  HoFaddon,  7  Cranch,  136. 
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courts.  The  action  of  those  courts  extends  and  must  be  confined 
to  the  cases,  controversies,  and  parties  over  which  both  the  constitu- 
tion and  the  laws  have  authorized  them  to  act.  As  any  proceeding 
is  within  or  without  the  limits  thus  prescribed,  it  is  or  is  not 
judicial,  valid,  and  e£fectuaL  The  constitution  and  the  statute 
must  both  concur  in  conferring  jurisdiction.  The  judicial  power 
of  the  government  is  derived  from  the  constitution.  The  disposal 
and  distribution  of  it  belongs  to  Congress.  Many  subjects  of 
jurisdiction  which  are  clearly  embraced  in  tiie  constitution,  lie 
actually  dormant,  because  Congress  has  never  authorized  their 
exercise  by  any  of  the  courts.*  In  like  manner,  Congress  has 
sometimes  conferred  powers  which  tiie  constitution  has  not  au- 
thorized them  to  confer,  and  so  far  the  act  of  Congress  is  void. 

§  16.  The  judicial  power  may  be  limited  to  places^  to  pa/rtie%^ 
or  to  sniff  ecte,  of  a  particular  kind  or  character. 

Place. — There  are  a  variety  of  cases,  offences,  and  controversies, 
which  are  within  the  jurisdiction  of  certain  courts,  simply  be- 
cause they  happen  or  are  committed  in  particular  places.  An 
offence  may  be  oonmiitted  in  a  fort,  arsenal  or  dock-yard  of  the 
United  States,  or  on  the  high  seas :  it  is  then,  by  reason  of  the  place 
alone,  subject  to  the  jurisdiction  of  the  courts  of  the  United  States. 
In  such  cases,  jurisdiction  depends  on  jplace  alone. 

Pa/rties. — The  judicial  power  of  the  United  States  extends  to 
all  cases  affecting  ambassadors  and  other  public  ministers  and 
consuls,  and  to  cases  in  which  the  United  States,  a  state,  or  an 
alien,  is  a  party.  In  such  cases,  the  jurisdiction  depends  solely 
upon  ihe  person  or  party, 

SvhjecirMatter. — In  other  cases  jurisdiction  is  confined  to  sub- 
jects of  a  particular  character.  Subject-matter  is  as  various  as  the 
law  itself,  embracing  anything  which  properly  comes  within  tiie 
sphere  of  legislation,— crimes  and  punishments,  natural  and  social 
relfttions,  contracts,  obligations,  duties,  rights  and  wrongs;  these 
are  distributed  among  different  tribunals,  as  the  convenient  admin- 

*  The  State  of  Rhode  Island  v.  The  State  of  MaesachnsetfaB,  12  Pet  Bep.  720; 
7eorhee8  v.  The  Bank  of  the  United  States,  10  id.  474;  1  Kent  Com.  814; 
Tnmer  «.  The  Bank  of  Nortih  America,  4  DaL  8 ;  Mclntire  «.  Wood,  7  Craach, 
504;  Smiths.  Jadkson,  1  Paine,  468. 
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istratdon  of  justice  niay  require.  Hence  there  are  civil  courts 
and  criminal  courts;  ecclesiastical,  military,  and  testamentary 
courts ;  courts  of  equity,  of  revenue,  of  international  law,  and 
courts  of  admiralty  and  maritime  jurisdiction.  Such  courts'  have 
jurisdiction  of  their  respective  classes  of  cases,  not  by  reason  of  the 
place  where  they  arise,  nor  of  the  persons  who  may  be  parties  to 
them,  but  by  reason  of  the  subject-matter  of  the  cont/roverey.* 

§  17.  Whenever  a  court  has  jurisdiction  of  a  controversy,  wheth- 
er it  depend  on  place,  party,  or  subject-matter,  it  has  the  power, 
according  to  its  own  course  of  procedure,  to  administer  justice  be- 
tween the  parties,  so  far  as  that  controversy  extends.  If  it  be  a 
court,  and  have  jurisdiction,  then,  from  the  very  force  of  these 
terms,  it  has  the  power  necessary  to  enable  it  fuUy  to  adjudicate  be- 
tween the  parties,  and  to  enforce  its  decree.  If  it  have  power  over 
the  principal  matter,  it  has  it  also  over  the  incidents.  If  it  have 
j)ower  to  b^in,  it  has  power  to  iinish,  although  in  its  course  it  may 
be  called  upon  to  consider  and  decide  matters,  which,  as  original 
causes  of  action,  would  not  be  within  its  cognizance.' 

The  duty  of  a  court  is  commensurate  with  its  power.  It  is  as 
much  the  duty  of  a  court  to  exercise  jurisdiction  where  it  is  con- 
ferred, as  not  to  usurp  it  where  it  is  not  conferred.* 

§  18.  A  peculiarity  of  our  form  of  government  compels  us  to 
look  at  the  question  of  jurisdiction  of  the  courts  of  the  United 
States,  in  two  points  of  view, — the  political  and  the  judicial.  The 
political  view  of  the  question  involves  the  inquiry  as  to  what  is  the 
extent  of  the  constitutional  grant  to  the  Government  of  the  United 
States,  as  a  national  political  sovereignty,  separate  and  distinct  from 
the  state  governments.  This  question  arises  before  and  independ* 
ently  of  all  courts  and  their  organization,  and  depends  upon  the 
constitution  alone.  It  was  the  question  which  was  presented  to 
the  first  Congress  that  met  imder  the  constitution,  when  they  came 
to  provide  for  the  judicial  wants  of  the  new  government,  by  or- 

^  DnPon.  on  Jurifi.  21-37;  Bank  of  the  U.  S.  v,  Deveanz,  5  Oranoh,  61. 

*  Bank  of  the  U.  S.  v.  Dereanx,  5  Oranch,  61 ;  The  American  In&  Co. «.  John- 
Bon,  Blatohford  &  H.  10;  Peck  9.  Jenness,  7  How.  624 

*  The  Stu  Lawrence,  1  Black,  526. 
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ganizing  courts  to  exercise  the  judicial  power  conferred  on  that 
government  The  judicial  view  involves  only  the  question,  s&  to 
the  extent  of  the  legal  jurisdiction  of  the  tribunals  created  by  Con- 
gress, and  upon  which  it  bestowed  the- power  to  exercise  certain  ju- 
dicial powers  of  the  national  government.  The  constitutional 
grant  to  the  nation  was  fixed  and  inflexible  the  moment  the  con- 
stitution was  adopted.  On  the  other  hand,  the  organization  and 
jurisdiction  of  the  courts,  and  the  distribution  of  judicial  powers, 
was  left  to  Congress,  and  has  been  always  subject  to  such  changes  as 
the  wants  or  the  wisdom  of  successive  periods  might  from  year  to 
year  suggest  Thus,  the  question  of  the  American  Admiralty  juris- 
diction is  not  a  question,  as  in  England,  between  a  court  of  admi- 
ralty and  a  court  of  common  law  (for  there  is  no  court  of  admiralty 
proper  in  this  country,  nor  is  there  any  common  law  of  the  United 
States),  nor  between  trial  by  jury  and  trial  by  a  judge ;  but  it  is 
only  a  question  between  the  national  government  and  the  state 
governments.  If  it  had  always  been  considered  in  this  light,  the 
argument  would  have  been  found  to  turn  upon  considerations 
widely  different  from  many  of  those  which  have  been  presented, 
and  much  of  the  diificulty  which  has  been  encountered  on  the  sub- 
ject would  have  vanished  away.  It  is  in  this  point  of  view  that  I 
shall  first  consider  it,  inasmuch  as  upon  this,  everything  else  de- 
pends. After  that  will  be  considered  the  less  difficult  question  as 
to  what  may  be  the  proper  court  If  any  controversy  belongs  to 
the  judicial  cognizance  of  the  United  States  Government,  there  can 
be  no  doubt  or  difficulty  in  ascertaining  which  of  its  tribunals  must 
decide  it' 

§  19.  The  Constitution  of  the  United  States  grants  to  the  Federal 
Government,  judicial  power  over  .  .  .  "  afl  cases  of  a/dmwraUy 
and  maritime  jurisdiction,^^  This  is  the  whole  of  the  grant  of  that 
branch  of  judicial  power ;  and,  brief  and  simple  as  it  is,  upon  its 
true  construction  depends  the  whole  of  the  American  Admiralty 

*  Const  Art  3,  %  2;  Wheaton  v.  Peters,  8  Pet  658;  The  State  of  Massaohnsetts 
ads.  The  State  of  Rhode  Island,  12  Pet  781;  The  State  of  Rhode  Island  v.  The 
State  of  Massachnsetts,  12  Pet  721;  The  U.  S.  v.  Hndson,  7  Cranch,  83;  The 
Genesee  Chief,  12  Howard,  459. 
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jurisdiction.    It  has  received  five  different  constructions.    It  has 
been  contended, — 

1.  That  this  constitutional  grant  embraces  only  those  few  cases 
of  which  the  English  High  Court  of  Admiralty  was  permitted  to 
take  cognizance,  at  the  time  of  the  American  Revolution. 

2.  That  it  embraces  all  cases  of  which  the  English  Admiralty 
anciently  had  jurisdiction,  before  the  common  law  courts  had  by 
prohibition  prevented  the  exercise  of  most  of  its  powers. 

3.  That  it  embraces  only  the  cases  which  were  within  the 
acknowledged  competency  of  the  British  colonial  courts  of  vice- 
admiralty,  as  they  existed  at  the  time  of  the  American  Revolu- 
tion. 

4.  That  it  embraces  only  such  cases  as  were  within  the  actual 
jurisdiction  of  the  state  courts  of  admiralty,  which  were  in  exist- 
ence prior  to  the  adoption  of  the  Constitution  of  the  United  States 
in  1788. 

5.  That  the  words  admiralty  and  ma/rUvme^  relate  simply  to  sub- 
ject-matter, and  were  used  in  that  general  sense  which  embraces 
all  those  cases  relating  to  ships  and  shipping,  and  maritime  com- 
merce, which  arise  under  the  municipal  maritime  regulations  of 
each  nation,  and  those  which  arise  under  the  general  maritime 
law.* 

In  endeavoring  to  ascertain  which  of  these  constructions  ought 
to  prevail,  I  shall,  in  the  first  place,  recur  to  some  general  prin- 
ciples and  well-known  facts  connected  with  the  constitution,  which, 
although  their  relation  to  this  subject  ihay  not  at  first  be  apparent, 
cannot  fail  to  aid  us  in  our  inquiry. 

*  Waring  «.  Clarke,  5  How.  473. 
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CHAPTER    III. 
Constitutional  Consteuction. 

§  20.  The  conBtitution  is  to  be  construed  according  to  the  ob- 
vious import  of  its  own  phraseology.  We  cannot,  by  evidence  from 
other  sources,  of  the  views  or  intentions  of  individuals,  in  framing 
or  adopting  that  instrument,  divert  the  language  from  its  plain  im- 
port. The  intention  of  a  people,  or  of  a  popular  body,  can  be 
known  only  from  their  corporate  acts,  or-  from  the  results  in  which 
the  whole,  by  the  legal  majority,  concur. 

The  constitution  was  fully  discussed,  in  the  convention  and  be- 
fore the  people,  and  there  is  no  evidence  that  the  people  or  their 
representatives  did  not  understand  the  constitution  as  it  is  written. 
Emanating  from  the  people,  its  powers  are  granted  by  them,  and  it 
is  the  highest  evidence  of  their  will  and  intention.  Most  especially 
is  this  so,  since  the  constitution,  in  the  whole  and  in  its  parts,  was 
the  result  of  compromises.  The  views  of  no  party  were  there  em- 
bodied, nor  were  the  intentions  of  any  set  of  men  there  carried 
out ;  but,  after  fpU  discussion  and  long  deliberation,  from  patriotic 
motives,  all  yielded  to  it,  and  it  was  adopted  as  it  was  written,  de- 
claring, "  We,  the  people  of  the  United  States,  do  ordain  and  estab- 
lish this  constitution."  * 

§  21.  Its  grants  of  judicial  power,  as  well  as  of  political  sover- 
eignty, are  brief,  sententious,  and  comprehensive.  None  of  its  words 
are  to  be  disregarded,  as  without  meaning,  nor  to  be  considered  as 
used  to  round  a  period,  or  to  give  fulness  and  euphony  to  a  sen- 
tence.   Its  phraseology  was  most  carefully  chosen,  and  all  its  words 

1  Constitntion,  Preamble;  Martin  «.  Hunter's  Lessee,  1  Wheat  S26, 841 ;  Qibbons 
V.  Ogden,  9  id.  187,  196;  Mad.  Pap.  1593-1604;  Aldridge  v.  Williams,  3  How.  9; 
Waring  v,  Clarke,  5  id.  441 ;  Stoiy  on  Const  185 ;  Liyingston  v.  Van  Ingen,  9  Johns, 
676. 
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are  eignific^nt,  and  introduced  for  the  purpose  of  conveying  their 
appropriate  shades  of  meaning." 

§  22.  It  is  a  constitution,  not  a  code.  It  has  indeed  the  force  of 
law,  but  it  is  also  still  higher  than  a  law,  in  the  usual  sense  of  that 
word.  It  is  an  organic  law,  made  by  the  people,  and  not  by  the 
legislature.  In  a  few  brief  sections  it  establishes  the  frame  of  gov- 
ernment, and  fixes  the  general  relations  and  inflexible  guards  of 
political  society  for  a  great  nation,  for  successive  ages.  It  is  neces- 
sarily brief  in  its  language,  but  far  reaching  and  comprehensive  in 
all  its  provisions.  It  was  not  intended  to  settle  details,  enumerate 
instances,  or  explain  by  illustration;  but  to  establish  principles, 
describe  outlines,  and  fix  the  landmarks  of  political  power,  in  such 
general  manner,  as  to  provide  for  an  unknown  future,  and  the  dr- 
cmnstances  of  a  territory,  destined  to  be  indefinitely  extended.* 

§  23.  It  is  a  constitution  of  grants,  and  not  of  restrictions;  grants 
made  under  peculiar  circumstances,  and  for  characteristic  purposes. 
In  this  it  differs  from  other  constitutions.  They  are  limitations  or 
restrictions  of  that  universal  sovereignty  or  governmental  omnipo- 
tence, which  belongs  to  an  independent  state,  and  which  makes  the 
state,  however  organized,  the  irresponsible  master  of  the  life,  lib- 
erty, property,  and  conduct  of  the  individual,  except  so  far  as  the 
state  has  voluntarily  limited  its  power.* 

§  24.  Of  this  latter  class,  were  the  constitutions  of  the  individ- 
ufJ  states,  before  the  Federal  Constitution  was  formed.  The 
American  Revolution  conmienced  in  rebellions  of  separate  colonies 
bounded  on  the  great  common  highways  of  national  intercourse. 
For  a  common  purpose,  they  consulted  and  combined  together 
and,  in  1776,  declared  themselves  "  free  and  independent  states. 
They  then  separately,  as  members  of  a  confederate  nation,  each  in 

>  The  State'of  Rhode  Island  v.  The  State  of  Massoohiisetts,  12  Pet.  Bep.  723, 
and  oases  cited. 

»  McCnUoch  v.  The  State  of  Maryland,  4  Wheat.  816;  Const.  Preamble,  id.  Art. 

*  The  State  of  Rhode  Island  «.  The  State  of  Massachusetts,  12  Pet.  Rep.  720; 
The  U.  S.  «.  Hudson,  7  Cranoh,  83 ;  Livingston  v.  Van  Ingen,  9  Johns,  574 ;  Martiu 
«.  Hunter's  Lessee,  1  Wheat.  804. 
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its  own  manner,  adopted  forms  of  state  government,  under  which, 
as  separate  states,  they  had  all  the  functions  of  good  government, 
subject  to  the  limitations  and  grants  of  the  national  confederation, 
which  unified  their  nationality.  The  prerogatives  of  the  Crown 
and  the  transcendent  power  of  Parliament,  all  elemental  and  ulti- 
mate national  supremacy,  devolved  upon  the  states  and  the  people 
thereof,  in  a  plenitude  unimpaired  by  any  act,  and  controllable  by 
no  authority.  Each  state  was  in  itself,  and  as  to  its  own  powers, 
an  independent  government,  and  foreign  to  the  other  states  of  the 
union,  as  well  as  to  other  nations.  It  was  competent  for  the  peo- 
ple of  the  states,  thus  to  create,  by  common  consent,  a  general  gov- 
ernment, and  to  invest  it  with  all  the  powers  which  they  might 
deem  proper  and  necessary ;  to  extend  or  restrain  those  powers  ac- 
cording to  their  own  good  pleasure ;  and  to  give  them  a  permanent 
and  supreme  authority.' 

§  25.  For  mutual  aid,  these  states,  in  1777,  formed  articles  of  per- 
petual union  of  feeble  character,  known  as  the  Articles  of  Confed- 
eration, limiting  the  powers  of  the  states.  And  finally,  in  1789,  to 
form  a  more  perfect'  union,  and  especially  to  establish  justice,  the 
present  "Government  of  the  United  States"  was  formed  by  the  Con- 
stitution of  the  United  States,  and  to  it  was  granted,  by  that  instru- 
ment, a  portion  only  of  the  powers  previously  existing  in  the  states 
and  the  people  thereof.  It  had  been  a  "league:"  it  was  made  a 
"  government."  It  was  a  government  made  by  taking  from  the 
states,  and  the  people  thereof,  and  transferring  to  the  United 
States,  and  the  people  thereof,  certain  portions  of  sovereignty.* 

It  took  from  the  states  all  their  powers  of  national  sovereignty: 
"No  state  shall  enter  into  any  treaty,  alliance,  or  confederation;" 
"  No  state  shall  grant  letters  of  marque  and  reprisal ; "  "  No  state 
shall  coin  money;"  "  No  state  shall  emit  bills  of  credit;"  "No  state 
shall  make  anything  but  gold  and  silver  a  tender  in  payment  of 
debts;"  "  No  state  shall  pass  any  bill  of  attainder;"  "  No  state  shall 
pass  any  expostfcbcto  law;"  "  No  Btate  shall  pass  any  law  impairing 

*  Martin  «.  Hunter's  Lessee,  1  Wheat.  .824,  825 ;  Livingston  «.  Van  Ligen,  9 
Johns,  675. 

•  The  State  of  Rhode  Island,  «.  The  State  of  Massachusetts,  12  Pet.  Rep.  720 ; 
The  U.  S.  t>.  Hudson,  7  Cranch,  83.  ^, 
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the  obligation  of  contracts;"  "  No  state  shall  grant  any  title  of  no- 
bility;'' "No  state  shall,  withont  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws; "  "  No  state  shall, 
withont  the  consent  of  Congress,  lay  any  duty  of  tonnage,''  '^nor 
keep  troops  or  ships  of  war  in  time  of  peace,"  "  nor  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power." 
All  these  are  characteristic,  elemental  rights  of  sovereignty :  with- 
out all  of  them,  no  state  can  properly  be  called  sovereign,  and  yet 
no  state  of  this  union  has  one  of  them.  All  these,  with  many 
other  great  powers  of  national  sovereignty,  of  which  it  is  necessary 
to  specify  here  only  "  the  power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian  tribes," 
and  the  judicial  power,  embracing  "all  cases  of  admiralty  and 
maridine  jurisdiction,"  are  granted  to  the  United  States. 

» 

§  26.  Some  of  these  grants  convey  elemental  powers  of  govern- 
ment in  all  their  fulness  and  force,  while  others  are  conveyed  in  a 
modified  and  restricted  form.  They  were  grants  by  governments 
already  organized,  and  possessing  and  actually  exercising,  sover- 
eignty, unlimited,  except  by  the  few  restrictions  of  their  articles  of 
perpetual  union.  They  were  made  by  the  "  People  of  the  United 
States,"  but  not  by  the  people  as  a  primary  and  unorganized  mass 
solely,  but  by  the  people  already  formed  into  regular  communities, 
and  acting  through  or  imder  their  established  constitutions ;  they 
were  thus  direct  grants  by  the  people,  of  those  primitive  powers, 
which,  on  the  theory  of  our  government,  are  supposed  to  emanate 
from  the  people,  and  they  were  also  grants,  by  established  popular 
govemmentB,  of  powers  constituting  a  part  of  their  own  acknowl- 
edged functions ;  and  while  they  were  the  act  of  the  constituted 
authorities,  in  the  name  of  the  people,  they  were  also  ratified  by 
the  people  as  the  ultimate  source  of  political  power.  They  are 
therefore,  all  of  them,  to  their  proper  extent,  and  for  the  accom- 
plishment of  their  proper  purpose,  of  the  most  uncontrollable  and 
irresistible  character,  and  they  are  without  any  limit,  except  such  as 
is  prescribed  by  the  constitution  itself.  Thus,  the  power  of  peace 
and  war,  of  international  negotiation,  of  coinage,  the  judicial  power 

over  all  cases  affecting  ambassadors,  and  over  all  cases  of  admiralty 
8 
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and  maritime  jurisdiction,  and  others,  are  transferred  to  the  general 
government,  free  from  all  restriction  and  limitation/ 

§  27.  All  the  powers  in  the  constitution  were  conferred  upon  the 
general  government  for  purposes  expressed  in  the  constitution,  in 
view  of  which  purposes  they  are  respectively  to  be  construed.  The 
constitution  was  made  hy  the  people  of  the  United  States  ^^tojbrm 
a  more  perfect  v/riion'^  establish  justice^  ensure  domestic  trcm^il- 
litj/y  provide  for  the  common  defence^  promote  the  general  welfare^ 
and  secure  the  hlessings  of  liberty^  to  them  and  thei/r  posterity P 
Its  grand  purpose  was  to  unify  the  whole  in  the  relations  of  inter- 
nationality,  and  all  its  minor  purposes  were  subordinate  and  ancill- 
ary to  this.  Its- grants,  therefore,  consist  of  great  classes  of  powers. 
Those  powers  which  should  especially  regulate  our  intercourse 
with  foreign  nations  and  their  subjects,  with  the  states  and  their 
citizens,  and  those  in  the  exercise  of  which  we  were  ourselves  to  be 
emphatically  one  people,  and  to  be  clothed  with  equal  rights, 
although  in  other  and  municipal  respects,  we  were  to  remain  mem- 
bers of  different  communities,  were  granted  to  the  general  govern- 
ment wholly  and  absolutely,  in  order  that  our  intercourse  with 
foreign  powers  might  be  so  regulated  as  to  make  us  one  of  the 
great  family  of  nations,  acknowledging  the  laws  and  respecting 
and  adopting  the  usages  which  constitute  the  rule  of  international 
intercourse,  and  to  prevent  the  separate  states  from  making  incon- 
stant and  conflicting  laws,  and  destroying  the  harmony  which  could 
alone  make  us,  and  keep  us  one  nation,  the  United  States." 

§  28.  This  is  especially  evident  in  the  constitutional  grants  of 
judicial  power.  They  are  not  grants  to  this  or  that  court  of  the 
United  States.  The  constitution  does  nothing  but  draw  the  line 
between  the  cases  which  belong  to  the  United  States  Government 
and  those  which  belong  to  the  state  governments.  It  transfers 
from  the  states  and  the  people  of  the  states  to  the  general  govern- 

'  McCtillooh  c.  The  State  of  Maryland,  4  Wheat.  316 ;  Const  Art.  1,  §§  8,  10; 
id.  Art  8,  §  2. 

8  Const  Preamble,  Art  1,  §§  8,  9,  10;  id.  Art  8,  §  2,  Art  4;  Martin  v.  Hun- 
ter's Lessee,  1  Wheat  884,  885,  847,  848 ;  Stoiy's  Conunentaries,  §  1672 ;  The 
Moses  Taylor,  4  Wall,  480. 
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ment,  the  judicial  Bovereignty  in  great  national  classes  of  cases,  to 
be  exercised,  not  necessarily  by  courts  constituted  like  the  British 
Admiralty,  or  the  British  courts  of  common  law  or  equity,  but  by 
such  courts,  and  in  such  manner  as  the  Congress  of  the  newly  cre- 
ated government  should  provide.  When  the  constitution  was 
made,  there  were  no  courts  of  the  United  States  of  any  sort,  nor 
was  it  certain  that  there  would  be  here  (as  there  never  has  been)  a 
purely  admiralty  court,  but  it  was  certain  that  in  the  multifari- 
ous transactions  on  the  ocean,  seas,  lakes,  and  rivers,  which  were  to 
l)e  the  highways  of  our  intercourse  and  commerce,  between  the 
several  states  and  the  various  nations  of  the  world,  questions  might 
continually  arise,  where  the  law  of  nations  and  the  law  of  mari- 
time  commerce — the  maritime  law  of  the  world -bought  to  take 
the  place  of  the  numerous  conflicting  and  changing  rules  which 
could  not  fail  to  result  from  the  various  legislation  and  adjudica* 
tion  of  the  states.  In  no  manner  could  a  uniform  administration 
of  that  great  branch  of  the  law  of  nations,  known  as  the  general 
maritime  law,  be  secured,  except  by  the  transfer  of  all  cases  of 
admiralty  and  maritime  jurisdiction,  to  the  cognizance  of  the  na- 
tional  judiciary.* 

g  29.  A  fruitful  source  of  error  in  relation  to  the  government 
of  the  United  States,  is  its  supposed  relation  to  the  British  govern- 
ment. The  United  States  is  sometimes  said  to  be,  and,  in  a  h'mited 
historical  sense,  is,  an  offset  from  Great  Britain,  and  most  of  the 
people  of  the  colonies,  at  the  time  of  the  Revolution,  were  the  de- 
scendants of  British  subjects.  Many  of  the  states  are  really  shoots 
from  the  government  of  Great  Britain,  and,  as  such,  were  subject 
to  the  common  law.  It  was,  therefore,  quite  natural,  that,  in  matters 
relating  to  the  foundation  and  powers  of  our  government,  many 
would  first  look  to  the  nation  from  which  we  had  just  been  severed 
by  a  revolution,  and  whose  language  and  literature  were  our  own. 
Stni,  it  is  not  to  be  forgotten,  that  our  people  were  not  homogene- 
ous, but  consisted  of  persons  from  all  civilized  nations.  The  Eng- 
lish, Scotch,  Irish,  Welsh,  Dutch,  Swedes,  and  French,  some  by 
conquest  and  some  by  emigration,  were  mixed  and  united  to  make 

Const  Art.  8,  §  2;  Waring  v,  Clarke,  5  Howard,  451  457. 
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the  American  Nation,  and  had  all  brought  with  them,  to  some  ex- 
tent, a  knowledge  of,  and  an  attachment  to,  the  institutionB  of  their 
*parent  countries.  The  creation  or  incorporation  of  other  states 
from  other  conquered  or  revolted  colonies,  with  other  laws  and 
usages,  was  also  contemplated." 

And  in  all  these  nations  which  had  ships  and  commerce,  as  well 
as  in  England,  causes  of  admiralty  and  maritime  jurisdiction  had 
always  arisen,  and  such  cases  had  been  decided,  in  different  nations, 
by  courts  of  different  names.  In  some  nations,  courts  were  ex- 
pressly devoted  to  such  cases  under  the  name  of  Consular  Courts, 
Tribunals  of  Commerce,  Maritime  Courts,  and  Courts  of  Admiralty. 
In  others,  as  in  England,  cases  of  maritime  jurisdiction  were,  in 
one  form  or  another,  entertained  by  all  the  courts  of  law  and 
equity  in  the  kingdom,  and  decided  according  to  that  system  of 
maritime  law  which  derives  its  force  from  the  universal  consent 
of  commercial  nations. 

§  30.  These  circumstances  may  not  have  been  without  their  in- 
fluence to  induce  the  framers  of  our  constitution  to  make,  aa  they 
did,  a  new  and  original  government.  They  did  not  in  any  manner 
address  themselves  to  national  prejudices  or  predilections,  nor 
adopt,  nor  even  allude  to,  any  previously  existing  government,  as  a 
pattern  or  standard,  nor  re-enact  any  known  code  of  laws,  in  whole 
or  in  part;  but  they  passed  by  in  silence  the  institutions  of  the 
whole  world,  and  invented  a  constitution  and  laws  which  had 
neither  pattern  nor  prototype,  in  the  actual  and  present  state,  or 
past  history,  of  the  human  race.  When,  therefore,  they  created  or 
granted  a  power,  it  was  a  grant  of  that  power,  not  aa  it  existed  in 
one  government  or  another,  but  a  grant  of  the  power  in  the  ab- 
stract. It  was  a  creation  of  the  mere  governmental  function,  to  be 
exercised  by  the  new  government  in  its  own  prescribed  manner, 
without  any  regard  to  the  manner  in  which  it  had  been  exercised 
before  or  elsewhere. " 

§  31.  The  government  and  laws  of  the  United  States,  as  estab- 

*<*  Holmes'  Annals,  passim;  Art  of  Conf.  Art  11 ;  Const  Art  4,  §  8. 
"  Mad.  Pap.  passim;  Martin  v.  Hunter's  Lessee,  1  Wheat  381-2;  The  State  of 
Rhode  Island  v.  The  State  of  Massachusetts,  12  Pet  729,  780. 


OONSTITUnONAL  OONSTEUCTION.  21 

lished  by  and  under  the  constitution,  cannot,  in  any  proper  sense, 
be  called  an  offshoot  from  those  of  Great  Britain,  nor  have  they 
any  relation  or  similarity  to  them.  •  Our  constitution  was  a  new 
creation,  made  after  the  Eevolution,  —  after  twelve  years  of 
actual  independence  under  the  confederation, — and  was  derived, 
not  from  any  parent  state,  but  from  ourselves,  and  nowhere  else. 
The  existence  of  such  a  state  as  Great  Britain  (to  say  nothing  of 
her  peculiar  laws,  courts,  or  institutions)  is  not  even  remotely 
hinted  at  in  the  constitution,  or  in  the  articles  of  confederation, 
and  her  institutions  cannot,  justly,  be  considered  as  in  any  manner 

• 

the  exponents  of  our  own.  Indeed,  in  the  convention  that  formed 
the  constitution,  the  institutions  and  example  of  Great  Britain 
were,  with  singular  consistency,  referred  to  only  that  they  might 
be  avoided ;  and  in  the  constitution  itself,  everything  is  studiously 
omitted,  which  might  even  recall  to  mind  those  institutions.  The 
common  law  of  England  has  never  been  by  adoption,  by  inherit- 
ance, or  by  re-enactment,  the  law  of  the  United  States,  although  it 
has  been  of  some  of  the  states."  ^ 

§  32.  Our  constitution  and  laws  are  written  in  the  English  lan- 
guage, and,  of  course,  to  that  language  we  must  look  for  the  proper 
meaning  and  force  of  their  terms ;  and  this  is  the  only  link  that 
connects  the  laws  and  institutions  of  the  general  government  with 
those  of  any  other  nation.  When,  therefore,  the  constitution  or  the 
laws  make  use  of  the  words  equity^  common  law^  admiralty^ 
maritime  law,  civil  la/iOy  trial  hy  jury^  felony ^  &c.,  it  is  to  the 
English  law,  and  to  English  dictionaries,  that  we  must  resort  for 
the  meaning  of  those  terms ;  but  it  by  no  means  follows  that  we 
must  look  to  the  same  source  for  the  structure  and  jurisdiction  of 
our  national  courts,  or  for  the  rules  of  decision  which  they  are  to 
follow.  The  force  of  a  common  language,  even,  added  to  that  of 
our  historical  connection,  was  altogether* too  feeble,  properly,  to 
give  to  our  new-made  and  original  political  institutions  any  trans- 
atlantic odor,  much  less  to  characterize  them  by  strong  English 
analogies. 

**  The  Amiable  Nanpy,  1  Paine.  Bep.  117;  Had.  Pap.  pcmkn;  poei^  %  86; 
Wheotcm  «.  Peteis,  8  Pet  591 ;  The  V,  S.  v,  Hudsoo,  7  Oraaohi  32j  Mamo  v. 
Ahneida,  10  Wheat  473. 
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§  33.  In  view  of  these  oonsiderations,  it  may  be  further  observed 
that  the  grant  in  the  constitution  of  admiralty  and  maritime  juris- 
diction is  confined  solely  to  the  judicial  power,  properly  so  called. 
"The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  congress  may 
from  time  to  time  establish."  —  "The  judicial  power  shall  extend 
...  to  all  cases  of  admiralty  and  maritime  jurisdiction."  The  ad- 
miral, in  many  countries,  had  nimierous  powers,  duties,  ^d  rights, 
which  sprang  from  and  related  to  his  military  or  naval  character, 
and  to  his  dignity  and  station  as  a  high  executive  officer  clothed 
with  many  of  the  prerogatives  of  royalty,  and  had  no  reference  to 
his  judicial  character.  He  was  a  high  naval  commander,  and  noth- 
ing else ;  a  commander-in-ehief ,  subordinate  only  to  the  king ;  and 
some  of  his* mere  perquisites  and  privileges  have  been  subjects  of 
the  jurisdiction  of  the  admiralty  court.  All  those  portions  of  the 
power  of  the  admiral,  which  may  be  properly  called  executive  or 
adminiBtrative,  are  unknown  to  the  American  Admiralty.  The 
trappings,  perquisites,  prerogatives,  and  droits  of  the  admiralty  arc 
left  to  governments  with  which  they  are  in  harmony,  and  only  a 
purely  judicial  function,  to  be  exercised  only  in  cases  of  maritime 
diaracter,  between  party  and  party,  by  judges  and  courts,  and  not 
by  the  admiral  nor  his  deputies,  was  thus  granted  to  the  United 
States,  in  the  simplest  and  most  comprehensive  language.  It  pro- 
vides for  nothing  but  "  oases  "  in  oovHs?^ 

§  34.  As  it  embraces  nothing  but  cases,  so  it  embraces  all  cases 
of  admiralty  and  maritime  jurisdiction:  nothing  can  be  more  full, 
simple,  clear,  and  unquestionable  than  the  words  of  the  grant,  "  aU 
oasesP    It  is  subject  to  neither  condition,  exception,  nor  limitation." 

§  36.  There  are  two  classes  of  cases  granted  to  the  Federal  Judi- 
ciary. In  one,  the  nature  of  the  case  is  everything,  and  the  char- 
acter of  the  parties  nothing ;  in  the  other,  the  character  of  the  par- 
ties is  everything,  and  the  nature  of  the  case  nothing, —  a  distinc- 
tion springing  naturally  out  of  the  purpose  and  character  of  the 

"  AnU,  §  31,  iw<,  §§  84, 88,  89;  Coheiw  t>.  Virginia,  6  Wheat  264;  Chiaholm 
Exr.  «.  Qeozgia,  2  Pak  419.  '^ 

"  Anie,  §  21. 
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constitntion,  to  which  aUnsion  has  already  been  made.  ^^  All  cases 
affecting  ambassadors  and  other  public  ministers  and  consuls;'' 
"  Controversies  between  citizens  of  different  states,"  Acj  in  these, 
eyerything  depends  upon  the  character  of  the  parties.  "  All  cases 
in  law  and  equity  arising  under  this  constitution;"  "All cases  of 
admiralty  and  maritime  jurisdiction:"  in  these,  everything  depends 
upon  the  nature  of  the  case,  the  subject-matter  of  the  suit,  and 
nothing  upon  the  character  of  the  party." 

§  36.  In  none  of  these  cases  does  the  jurisdiction  depend  upon 
the  question  what  British  court,  or  what  court  of  any  other  country, 
had  jurisdiction  of  the  case;  and  as  jurisdiction  in  cases  in  law 
and  equity,  depends  simply  on  the  question,  whether  they  arise  un- 
der the  constitution  and  laws  of  the  United  States,  so  jurisdiction 
in  cases  of  admiralty  and  maritime  jurisdiction,  depends  upon  the 
admiralty  or  maritime  nature  of  the  case,  and  in  no  manner  upon 
the  question,  whether  in  England  the  cause  would  be  heard  in  the 
High  Court  of  Admiralty,  the  Court  of  King's  Bench,  the  Court  of 
Exchequer,  or  the  Court  of  Chancery,  with  or  without  a  jury. 

§  37.  We  are  not  at  liberty  to  say  that  in  an  instrument  so  well 
considered  and  so  carefully  drawn,  any  words  are  not  significant ; 
mudi  less  can  we  reject  such  a  word  as  «K,  or  deprive  it  of  its  proper 
significance.  It  cannot  be  construed  to  mean  a  small,  unspecified 
and  debatable  portion.  Nor  can  we  add  a  condition  or  limita- 
tion to  it.  All  cases  of  law  and  equity  a/rising  wider  this  oonsti- 
tuHoTiy  &C.,  all  cases  between  citizens^  &c.,  all  cases  affecting  am- 
basscfdorSj  &c.  In  these  clauses,  limitations  are  carefully  inserted^ 
and  as  cautiously  they  are  omitted  in  the  one  under  consideration. 
It  would  have  been  easy  to  say  "  all  cases  of  which  the  Court  of 
King's  Bench  in  England  shall  permit  the  English  High  Court  of 
Admiralty,  from  time  to  time,  to  take  jurisdiction,"  if  it  had  been 
intended  to  leave  a  portion  of  our  legislative  and  judicial  power  to 
be  exercised  or  regulated  in  Oreat  Britain  through  all  time.' 

^Anie,  ^%  26,  27,  28 ;  Cohens  9.  Yiiginia,  6  Wheat  264. 
"^<6,  §  21 ;  Waring  v.  Clarke,  5  How.  457. 
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CHAPTER    IV. 

Admiralty  and  Maritime  Law. 

§  38.  The  word  admi/raUy^  in  the  constitution,  cannot  be  de- 
prived of  any  of  ite  proper  force/  The  word  is  of  frequent  use  in 
the  maritime  systems  of  many  countries,  and  refers  especially  to 
that  class  of  cases  which  originally  came  within  the  proper  cogni- 
zance of  the  admiral.  It  is  not  necessary  here  to  repeat  die  ingeni- 
ous and  fanciful  etymologies  of  the  word,  nor  even  the  more  sound 
and  rational  ones.  It  is  sufficient  to  say,  that  they  are  but  so  many 
modes  of  shovdng  the  relation  between  the  title  of  the  officer  and 
his  duties.  Godolphin  devotes  the  first  chapter  of  his  View  of  his 
Admiral  Jurisdiction  to  "the  etymon  or  true  original  of  the  word, 
with  the  various  appellations  thereof,"  in  which,  and  the  authorities 
there  cited,  the  curious  will  find  all  they  desire.* 

§  39.  Every  maritime  nation  has  certain  rules  or  laws  in  relation 
to  ships,  shipping,  and  maritime  matters,  which  are  peculiar  to 
itself;  such  as  its  navigation  acts;  the  municipal  regulations  of 
its  harbors,  creeks,  and  bays,  and  navigable  rivers,  and  of  its  own 
vessels;  its  rules  in  relation  to  drowned  persons,  wrecks,  ob- 
structions in  rivers,  prohibited  nets,  royal  fisheries,  and  other 
droits  of  the  admiralty,  constituting  its  maritime  police.  These 
were  originally  enforced  by  the  admiral,  exercising  in  part  a  high 
executive  and  administrative  function,  which  was  a  portion  of  the 
royal  prerogative,  and  was,  in  substance,  confined  to  the  waters  and 
the  vessels  of  his  own  nation.  The  admiralty  court  was  the  fo- 
rum, through  which,  and  by  the  aid  of  whose  process,  when  neces- 
sary, these  local  municipal  and  administrative  laws  were  enforced, 
and  tlieir  violators  punished.     These  are,  properly,  the  admiralty 

Mwfe,  §  31.  «  Godolphin,  chap  1. 
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law  of  any  country.  Cases  arising  under  these  laws,  are  cases  of 
purely  admiralty  jurisdiction.  Each  nation  has  its  own  system  of 
admiralty  law,  which  it  changes  and  modifies  at  pleasure.  It  has 
been  remarked,  that  the  mere  executive  functions  of  the  admiral, 
his  prerogatives  and  perquisites,  have  no  existence  here.* 

§  40.  The  word  maHtvrae  is  also  to  have  its  appropriate  mean- 
ing—  relating  to  the  sea.  The  words  ad/mi/ralty  and  maritime^ 
as  they  are  used  in  the  constitution  and  acts  of  Congress,  are  by 
no  means  synonymous,  although  able  lawyers,  on  the  bench,  as  well 
as  at  the  bar,  seem  sometimes  to  have  so  considered  them.  They 
were  evidently  both  inserted  to  preclude  a  narrower  construction, 
which  might  be  given  to  either  word,  had  it  been  used  alone.*  The 
English  Admiralty  had  jurisdiction  of  all  cases  arising  beyond 
sea,  although  not  maritime  in  their  character.  These  are  ex- 
eluded  by  the  use  of  both  terms. 

§  41.  Maritime  cases  are  more  properly  those  arising  under  the 
maritime  law,  which  is  not  the  law  of  a  particular  country,  and 
does  not  rest  for  its  character  or  authority,  on  the  peculiar  institu- 
tions and  local  customs  of  any  particular  country,  but  consists  of  cer- 
tain principles  of  equity  and  usages  of  trade,  which  general  con- 
venience and  a  conmion  sense  of  justice  have  established  in  all  the 
commercial  countries  of  the  world  to  regulate  the  dealings  and  in- 
tercourse of  merchants  and  mariners,  in  matters  relating  to  the  sea.' 

§  42.  This  maritime  law  does  not  in  the  least  depend  upon  the 
court  in  which  it  is  to  be  administered,  but  furnishes  the  proper 
rule  of  decision  in  cases  to  which  it  applies,  no  matter  in  what 

^  Ante^  §§  8,  4;  post^  g  43;  LawB  of  Oleron,  85-47;  Laws  of  HanBO  Towns, 
Art  1 ;  Mar.  Ord.  Fran.  Lib.  1,  passim;  Nay.  and  Rev.  Laws  U.  S. ;  PardeBSOs  Loiz. 
ICar.  passm;  Godo^hin,  48;  Zonch,  1-28;  Sea  Laws,  51,  54. 

*  Jod.  Act,  §  9;  Martin  v.  Hunter's  Lessee,  1  Wheat  804,  885;  Cohens  v,  Yir- 
gima,  6,  id.  264;  Thackarej  «.  The  Farmer,  Gilp.  528;  The  State  of  Rhode  Island 
t.  The  State  of  Massachiisetts,  12  Pet  744;  onto,  g  21. 

*  8KentGom.  8  edit  1;  Laws  of  Oleron,  Art  14,  15;  Laws  of  Wisbny,  Art  26, 
27;  Marine  Ord,  of  France;  Boocns,  Introd. ;  Pardessns  Loii:.  Mar.;  2  Yalin.  177, 
188;  Rhod.  Law,  36;  Gonsolat,  18;  Godolp.  48,  155;  Zouch,  Am.  9;  Sea  Laws, 
paum;  Malynee,  110;  Zouch,  Ass.  6;  post,  §§  829,  858. 
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court  they  may  be  brought ;  and  it  has,  in  fact,  been  administered 
in  different  countries,  in  different  courts,  each  constituted  in  its 
own  manner;  some  called  Admiralty  Courts,  some  Maritime 
Courts,  some  Consular  Courts,  some  Tribunals  of  Commerce. 
In  England,  the  Court  of  Admiralty,  and  the  Court  of  Chancery, 
especially  enforced  it,  while  truth  was  required  in  pleading ;  but 
when,  by  the  use  of  a  fictitious  venue,  the  facts  might  be  laid  as 
occurring  in  London,  the  King's  Bench  took  jurisdiction  and  pro- 
hibited the  Admiralty ;  and  thus,  in  the  King's  Bench  more  than 
in  the  Court  of  Admiralty,  and  especially  under  Lord  Mansfield, 
the  maritime  law  was  built  up  and  extended.  In  Uke  manner, 
that  large  portion  of  the  admiralty  law  which  relates  to  the 
royal  revenue,  is,  in  England,  administered  in  the  Court  of 
Exchequer,  instead  of  the  Court  of  Admiralty.' 

§  43.  The  jurisdiction  of  the  admiral,  and  the  administration  of 
the  admiralty  law  proper — the  local  maritime  law — as  it  became 
a  judicial  function,  has  thus  passed  into  the  hands  of  the  courts, 
and  they  now  administer  the  admiralty  law  and  the  maritime  law, 
both  of  which  are  sometimes  called  the  admiralty  law,  some- 
times the  maritime  law,  and  sometimes  the  admiralty  and  mari- 
time law;  and  cases  arising  under  them  are  cases  of  admiralty 
and  maritime  jurisdiction.^ 

§  44.  In  different  maritime  nations,  these  two,  —  the  local  admi- 
ralty law  and  the  general  admiralty  law, — have  been  codified  and 
are  found  united  in  the  maritime  codes  and  ordinances  which 
those  nations  have  compiled  or  enacted,  and  which  will  be  fur- 
ther noticed  in  future  pages  of  this  work,  when  the  actual  mari- 
time law  as  administered  in  the  civilized  nations  of  the  world, 
will  be  more  particularly  the  subject  of  inquiry. 

§  45.  In  endeavoring  further  to  ascertain  what  the  framers  of 

*  SpexL  Eq.  JnriB.;  The  King  «.  Oarew,  1  Yem.  54;  Ifeclanham  «.  FoUam, 
Gilb.  Cases,  9;  Glasoott  v.  Lang,  8  MjL  &  Craig,  454;  S.  0.  2  Jnr.  909;  Duncan 
«.  MoCalmont,  8  Beay.  409. 

^  Ante,  %  4;  HaU  Ad.  Introd.  11;  Erskine^s  Laws  of  Soot.  82;  De  Lovio  v.  Boit, 
2  Gall  Bep.  898. 
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the  constitution  meant  by  the  words  admiraUy  and  marttimey 
it  is  important  to  inquire  more  especially  into  the  admiralty 
and  maritime  systems  of  England,  of  Scotland,  of  the  British 
American  Colonies,  of  the  American  States  under  the  Confede- 
ration, and  of  France,  which  the  framers  of  the  constitution  may 
have  had  in  mind.  At  the  time  when  the  constitution  was  formed, 
English,  Scotch,  American,  and  French  commercial  enterprise  con- 
trolled most  of  the  maritime  commerce  of  the  world ;  and  such  was 
our  relation  to  them  all,  that  the  great  men  who  were  laying  the 
foundations  of  our  government,  while  they  did  not  adopt  in  detail 
the  institutions  of  any  people,  cannot  be  presumed,  in  so  important 
a  matter,  to  have  been  ignorant  of,  or  to  have  overlooked  the 
maritime  courts  of  either  of  those  jurisdictions,  and  they  must 
have  been,  in  some  sort,  historically  acquainted  with  them  all. 
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CHAPTER    V. 

THE   ENGLISH   ADMIRALTY. 

The  Ancient  Jueisdiotion  of  the  English  AoMmALTY. 

§  46.  The  jurisdiction  of  the  English  Admiralty,  as  actually 
exercised  in  its  earliest  days,  and  for  centuries  afterwards,  was 
most  extended,  various,  and  ample,  embracing  all  maritime  causes 
of  action,  civil  and  criminal,  of  contract  and  of  tort,  and  all  causes 
of  action  arising  on  sea  or  beyond  sea  in  foreign  countries.*  In 
bringing  together  the  proofe  of  tiiis  proposition, — which,  perhaps, 
many  will  consider  sufficiently  evident  without  formal  proof, — 
the  hazard  of  being  considered  prolix  and  commonplace,  will  not 
deter  me  from  entering  at  length  into  the  subject,  and  spreading 
before  the  reader  the  more  important  documents  relating  to  it. 

§  47.  There  are  no  statutes  granting  jurisdiction  to  the  Admi- 
ralty and  other  superior  courts  in  England.  The  Chancery,  King's 
Bench,  Common  Pleas,  Exchequer,  and  Admiralty,  are  all,  in  theory, 
branches  of  the  royal  prerogative.  It  is,  therefore,  in  the  acts  and 
records  of  prerogative,  in  the  commissions  and  ordinances  of  the 
monarch,  that  we  are  to  look  for  the  grants  of  jurisdiction,  and 
the  proper  evidence  of  its  legitimate  extent,  except  when  they  are 
limited  by  statute. 

§  48.  The  commission  of  the  Admiral  of  England,  by  the  ancient 
and  the  later  patents,  conferred  a  most  ample  jurisdiction,  in  the 
most  unequivocal  terms.  It  was  as  follows:  ^^ Damns  et  concedi- 
micSy  (&c.  We  give  and  grant  to  N.  the  office  of  our  great  Admi- 
ral of  England,  Ireland,  and  Wales,  and  the  dominions  and  islands 

>  The  Emulous,  1  GaL  574 ;  De  Loyio  v,  Boit,  2  GaL  898;  The  Little  Joe,  Stew- 
art*8  Ad.  B.  896. 
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belonging  to  the  same,  also  of  our  town  of  Calais  and  onr  marches 
thereof,  Normandie,  Gascoigne,  and  Aquitaine;  and  we  make, 
appoint  and  ordain  him  our  Admiral,  &c.,  with  all  privileges,  juris- 
dictions, &c.,  and  power  in  civil  causes,  ad  cognoscendum  deplacitu^ 
to  hold  conusance  ofj>leas,  debts^  hilZs  of  exchange^  policies  of  i/nsu- 
rancej  accotmiSy  charter  pa/rtiesy  contractions^  hiUs  of  lading ^  and 
aU  other  contracts  which  any  ways  concern  moneys  due  for  freight 
of  ships  hired  and  let  to  hire^  moneys  lent  to  he  paid  beyond  the 
seas  (U  the  hazard  of  the  lender,  and  also  of  any  cause,  business, 
or  injury  whMsoever,  had  or  done  in,  or  upon,  or  through  the  seas, 
or  public  rivers,  or  fresh  waters,  streo/ms,  and  havens  and  places 
subject  to  overJUnoing,  whatsoever,  within  the  fowing  and  etibing 
of  the  sea,  upon  the  shores  or  banks  whatsoever  adjoining  to  them 
or  either  of  thefm,  from  any  the  sadd  frst  bridges  whatsoever,  to- 
wards the  sea,  throughout  our  kingdom  of  England  and  Ireland, 
or  our  dominions  aforesaid,  or  elsewhere  beyond  the  seas,  or  in  any 
parts  beyond  the  seas  whatsoever,"  &c.' 

§  49.  All  the  patents  of  the  office  of  Lord  High  Admiral,  from 
the  beginning  of  Queen  Mary's  time  (1553)  to  the  time  of  Charles 
n.,  are  said  by  Zouch  to  have  been  conceived  after  one  and  the 
same  form  and  tenor ;  and  from  his  de<;laration  and  that  of  Sel- 
den,  and  from  the  commissions  to  the  colonial  vice-admirals  and 
judges,  hereafter  set  forth,  which  are  said  by  Judge  Story  to  be 
copied  from  them,  I  presume  that,  in  the  matter  of  judicial  juris- 
diction, the  whole  series  of  commissions,  for  many  centuries,  has  con- 
ferred the  same  ample  powers  which  will  be  found  to  be  fully  sus- 
tained by  the  other  solemn  royal  acts  relating  to  the  same  subject.' 

§  50.  By  the  commission  of  Oyer  and  Terminer,  also  granted  to 
the  admiral,  according  to  stat.  28,  Henry  VIII.,  cap.  15,  power  is 
granted  to  hear  and  determine  "  Of  all  and  singular  treasons,  rob- 
beries, murders,  &c.,  as  well  in  and  upon  the  sea,  as  any  river,  port, 
or  fresh-water  creek,  or  place  whatever  within  the  flo\v4ng  of  the 
sea  to  the  full,  beneath  the  first  bridges  towards  the  sea,  or  upon 
the  shore  of  the  sea,  or  elsewhere  within  the  King's  maritime  juris- 

'  Zoucb,  Ass.  2;  Selden,  Ub.  3.  chap,  16;  The  Little  Joe,  Stewart's  Ad.  R.  894. 
*  Waring  V,  Glaj^e.  5^How.  454. 
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diction  of  the  admiralty  of  the  reahn,  &c.,  as  well  against  the 
peace  and  the  laws  of  the  land,  as  against  the  King's  laws,  statutes, 
and  ordinances  of  the  King's  Court  of  Admiralty  ;  and  also 
touching  all  amd  singular  other  matters  which  concern  merchants 
and  proprietors  ofshvps^  masters^  shipm^en,  m/zrinerSy  shipwrights^ 
fishermen^  worhmen^  laborers^  sailors^  sca/vengers^  or  any  others^  * 

§  51.  The  judgments  or  laws  of  Oleron,  made  by  King  Richard 
I.,  on  his  return  from  the  Holy  Land,  in  the  latter  part  of  the 
twelfth  century  (according  to  English  judicial  histories),*  are 
among  the  earliest  records  of  prerogative  legislation  on  the  subject 
of  which  we  have  any  proper  evidence.  That  monarch  is  said  to 
have  remained  some  time  in  the  Island  of  Oleron,  then  a  part  of 
his  dominions,  and  to  have  pronounced  the  judgments,  as  they  are 
called,  of  Oleroh.  They  seem  to  be  of  the  nature  of  the  rescripts 
of  the  Roman  Emperors,  and,  being  collected  together,  have  now 
existed  as  a  code  of  maritime  law,  for  nearly  seven  hundred  years, 
as  respectable  for  its  universal  authority,  justice,  and  equity,  as 
venerable  for  its  high  antiquity.  This  code  is  accessible  to  all, 
and  will  only  be  referred  to  here  as  embracing,  in  the  most  obvious 
construction  of  its  sententious  judgments,  almost  all  the  variety  of 
maritime  contracts,  oflPences,  and  liabilities,  occurring  as  well  in 
ports,  in  harbors,  and  on  the  coasts,  as  on  the  open  sea. 

In  the  time  of  Henry  VIII.  they  were  published  as  "The 
judgment  of  the  sea  of  Masters,  of  Mariners,  and  Merchants,  and 
all  their  doings ;  "  which  is  but  a  literal  translation  of  the  earlier 
French  title  of  the  same  code.  Later  English  publications  entitle 
them  "  The  Naval  Laws  of  Oleron,  instituted  by  Richard  L,  King 
of  England,  on  his  return  from  the  Holy  Land,  in  the  end  of  the 
eleventh  century,  for  the  better  regulation  of  merchants^  owners^ 
and  masters  of  ships^  and  marvners^  and  all  seafaring  persons^  in, 
ma/ritime  affairs.^ 


>>• 


^  Zonch,  Ab8.  2. 

*  I  amJDLot  ignorant  that  Pardessns  has  dearly  showii,  that  the  laws  of  Oleron  were 
not  the  production  of  Richard  L  ;  but  as  affecting  the  question  under  consideration, 
the  English  view  of  their  origin  is  alone  important ;  and  the  ablest  English  writers, 
induding  the  learned  Selden,  have  claimed  them  as  the  production  of  that  monarch. 

«  Cleirac,  7 ;  Pet.  Ad.  R.  App ;  Zouoh,  Ass.  8;  1  Pardessns,  820;  Prynne,  107; 
Miege^s  Sea  Laws,  8 ;  Godolph.  168 ;  Sea  Laws,  120. 
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§  52.  Zouch  thus  classifies  their  provisions  in  a  very  general 
manner: — 

"1.  Touching  ships  hired  for  sea  voyages,  and  their  proceedings 
in  tlie  same. 

"2.  Touching  the  safe  keeping  and  delivery  of  goods  received 
into  ships. 

"3.  Touching  the  engaging  (selling  or  hypothecating)  of  ships  or 
goods,  in  case  of  necessity. 

"4.  Touching  contributions  to  be  made  for  loss,  upon  occasion  of 
common  danger. 

"  5.  Touching  damages  done  by  or  betwixt  several  ships. 

"6.  Touching  the  charge  for  hiring  pilots,  and  their  duty." 

Under  each  of  these  classes  he  gives  several  specifications,  and 
there  are  many  matters  of  which  he  makes  no  mention,  includiri^ 
mariners'  wages.' 

§  53.  The  Black  Book  of  the  Admiralty  is  an  ancient  book  or 
register  of  adnoiralty  laws,  decisions,  ordinances,  and  proceedings 
and  acts  of  the  King,  the  Admiral,  and  the  Court  of  Admiralty,  of 
England,  from  the  earliest  periods.  It  is  not  known  with  certainty 
when,  or  by  whom,  it  was  collected  or  compiled.  It  is  of  an 
ancient  hand  apparently,  not  written  all  at  once,  nor  by  one  person, 
but  the  first  part  in  the  reign  of  Edward  III.,  or  Richard  II.,  and 
the  latter  part  in  the  reigns  of  Henry  lY.,  Henry  V.,  and  Henry 
VL,  long  before  the  angry  controversies  between  the  common  law 
courts  and  the  Court  of  Admiralty.  It  has  been  always  considered 
by  all  writers  on  maritime  law,  as  a  book  of  very  great  authority, 
containing  the  ancient  rules  or  statutes  of  the  English  Admiralty. 
Mr.  Selden  styles  it, "  Vetusti  Tribtmalis  MaHtimi  Comraentarii^^ 
and  *^  Codex  Manvscriptvs  de  AdmiraZitatu;^^  and  says,  there 
are  in  it  constitutions  touching  the  Admiralty  of  Henry  I.,  Richard 
1.,  EJng  John,  and  Edward  I.' 

§  54.  The  records  of  the  Black  Book  of  the  Admiralty  make 

^  Zouch,  Abs.  8. 

•  Zouch,  Asa.  8;  Piyime,  115;  2  Brow.  Ciy.  &  Ad.  42;  Zouch,  Abs.  1;  Seld. 
DouL  Mar.  b.  2,  c.  28;  De  Loyio  v  Boit,  2  Gall.  808;  Seld.  Dom.  Mar.  \^;^,  c.  28; 
Kotes  to  Fortesoue,  cap.  82. 
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frequent  reference  to  the  laws  of  Oleron  in  maritime  matters,  and 
show  clearly  that  they  were  the  rule  of  decision  in  these  early 
days.  At  that  time,  however,  judicial  as  well  as  executive  juris- 
diction was  a  source  of  power  and  profit  from  tlie  numerous  for- 
feitures and  other  perquisites,  and  all  courts  were  ingenious  and 
grasping  in  their  efiForts  to  extend  their  power.  The  lords,  in  their 
liberties  and  franchises,  by  their  bailifFs  knd  other  officers,  en- 
croached upon  the  proper  jurisdiction  of  the  admiral,  and  the 
subject  was  brought  before  the  king  and  his  council  in  the  second 
year  of  Edward  I.,  and  the  following  ordinances  were  the  result 
of  that  resort  to  royal  prerogative.  They  are  taken  from  the 
learned  Prynne,  who  says  he  transcribed  them  from  the  Black  Book 
of  the  Admiralty.' 

m 

§  55.  In  the  second  year  of  Edward  I.,  these  two  laws  and  ordin- 
ances were  made  and  published  by  him  and  his  lords  at  Hastings, 
registered  in  the  Black  Book  of  the  Admiralty,  page  29 :  — 

"  Item. — It  is  agreed  at  Hastings  by  the  King  Edward  the  first 
and  his  lords,  that  as  many  lords  had  divers  franchises  to  hold  pleas 
in  parts,  their  seneschals  and  bailiffs  shall  hold  no  plea  if  it  touch 
merdiant  or  mcmner^  as  well  by  deeds  as  by  obligations  or  other 
deeds,  whether  the  same  amount  to  20  or  40  shillings,  and  if  any 
one  shall  be  indicted  for  doing  the  contrary  and  shall  be  convicted, 
he  shall  have  the  same  judgment  as  below  provided." 

§  56.  "  Item.  —  Every  contract  made  hctween  merchant  and 
merchant^  or  merchant  amd  maHner^  beyond  sea^  or  within  the 
flood  marky  shall  he  tried  hefore  the  Admiral^  and  not  ehtewhere^  hy 
the  ordinance  of  the  said  King  Edwa/rd  and  his  lordsP 

To  which  this  third  was  added :  — 

§  57.  " /25<?m.  —  Those  who  are  indicted  because  they  hold  before 
them  hue  and  cry,  or  blood-shedding  in  salt  water,  or  within  the 
flood  marks,  if  they  are  of  this  convicted,  shall  be  imprisoned  for 
two  years,  and  afterwards  shall  be  fined  at  the  pleasure  of  the 
King  and  the  Admiral."  " 

•  Prynne,  Animad.  116;  Prynne,  Animad.  111. 

»«  Piynne,  111 ;  Sir  John  Constable's  Case,  Anderson  Rep.  89. 
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§  58.  The  ordinaiioes  of  Edward  I.  were  the  foundation  of  a 
consistent  usage  for  a  long  period  of  time.  The  entries  in  the 
Black  Book  of  the  Admiralty,  as  quoted  by  Prynne,  show  clearly 
that  the  same  usage  prevailed  in  the  time  of  Edward  III.  He 
quotes  cases  of  prizes,  mariners'  wages,  demurrage,  freights  from 
and  to  several  ports,  and  marine  torts,  in  which  constant  refer- 
ence is  made  to  the  laws  of  Oleron,  and  the  ordinances  of  Edward 
L,  as  the  ancient  law  of  the  admiralty.  He  also  quotes  from  the 
same  book  to  the  same  eflfect,  the  inquisitions  following :  — " 

"  Black  Book  of  the  Ad/ndralty. 

%  59.  ^^Item. — Let  inquisition  be  made  of  all  those  who  implead 
any  merchcmts^  ma/ri/iiers^  or  other  men,  at  the  common  law,  of  amy 
thing  pertaining  to  the  ancient  marine  law,  a/nd  if  a/ay  one  is  in- 
dicted and  convicted,  he  shall  pay  a  fine  to  the  King  for  his 
improper  suit  and  vexation,  and  shall  besides  withdraw  his  stdt 
from  the  common  law,  and  bring  it  before  the  AdmiraPs  Cowrt, 
if  he  v^  further  prosecute  it"    Page  36. 

"  It€7n.  —  Let  inquisition  be  made  of  those  seneschals  and  bailiffs 
of  lords  having  domains  on  the  coasts  of  die  sea,  who  hold  a  claim 
to  hold  any  plea  concerning  merchants  or  ma/rvners,  exceeding  40 
shillings  sterling.  .  .  .  Arid  this  is  the  ordinance  of  Edwa/rd 
L  at  Hastings  in  the  second  year  of  his  reign.^^  " 

^JEt  nota.  —  That  all  contracts  began  and  made  inter  merchant 
and  merchant,  beyond  sea,  or  within  the  flow  and  reflow.  commonly 
called  flood  mark,  shall  be  tried  a/nd  determined  before  the  Ad/mi- 
ralj  and  not  elsewhere,  by  the  aforesaid  ordinance."  " 

§  60.  And  in  the  forty-ninth  year  of  Edward  III.  (A.D.  1376),  the 
inquisition  at  Quinborough  was  taken  by  eighteen  eitpert  seamen^ 
"men  of  knowledge  and  experience  in  maritime  causes,"  before 
William  Neville,  Admiral  of  tlie  North ;  Philip  Courtney,  Admi- 
ral of  the  West;  and  Lord  Latimer,  Lord  of  tlie  Cinque  Ports. 
The  verdicts  there  given  were  desired  to  be  established  by  the 

"  Prynne,  Ad.  116, 119. 
^  Ants,  %  65. 

»  Black  B.  Ad.  142,  U7.  And  see  pp.  88,  58-68,  66-78;  vkU  Ptynne,  114- 
117;  4  Inst  144. 
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king's  letters  patent  in  the  Cinque  Ports  and  towns  adjoining  to 
the  Thames,  to  be  observed  by  the  owners,  masters,  and  mariners  of 
ships  under  penalties.  They  were  enrolled  amongst  the  records  of 
the  tower,  for  the  government  of  the  admiralty.  They  cover  a 
very  wide  range  of  maritime  causes  of  complaint  and  of  actions 
The  heads  of  them  are  given  by  Zouch,  and  are  as  follows: — " 

§  61.  "  Heads  of  the  Articles  of  the  Inquisition^  taken  at  Quinn- 
borow  in  the  year  1376,  in  the  4:9th  of  Xing  Edwa/rd  ike 
Thirds  ly  eighteen  eoiypert  sea/men^  before  WiUiam  Jfevily  Admi- 
ral of  the  North^  Philip  CovHney^  Admi/ral  of  the  West^  and 
the  Lord  Latimer^  Wa/rden  of  the  Cinque  Ports. 

"L  Offences  against  the  King  and  Kingdom. 

"  1.  Of  such  as  did  furnish  the  enemy  with  victuals  and  ammu- 
nition, and  of  such  as  did  traffic  with  the  enemies  without  special 
licence. 

"  2.  Of  Traytors  goods  detained  in  ships  and  concealed  from  the 
King. 

"  3.  Of  Pirates,  their  receivers,  maintainers  and  oonsorters. 

"4r.  Of  murthers,  manslaughters,  maimes  and  petty  felonies, 
committed  in  ships. 

"  5.  Of  ships  arrested  for  king's  service ;  breaking  the  arrest ;  and 
of  sergeants  of  the  admiralty,  who  for  money  discharge  ships  ar- 
rested for  the  king's  service ;  and  of  mariners  who  having  taken 
pay,  run  away  from  the  king's  service. 

§  62.  "  n.  Offences  against  the  Public  Good  of  the  Kingdom. 

"  L  Of  ships  transporting  gold  and  silver. 

"  2.  Of  carrying  com  over  sea  without  special  licence. 

"3.  Of  such  as  turn  away  merchandizes  or  victuals  from  the 
king's  ports. 

"  4.  Of  f orestallers,  regrators,  and  of  such  as  use  false  measures, 
balances,  weights,  within  the  jurisdiction  of  the  admiralty. 

"  6.  Of  such  as  make  spoil  of  wrecks,  so  that  the  owners,  com- 
ing within  a  year  and  a  day,  cannot  have  their  goods. 

*«  Zouch  Afls.  1,  90;  Malynes,  cap.  17, 18;  Hall  Ad.  Int.  ziz;  Zouoh,  Abb.  8,  96. 
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^*  6.  Of  Bnch  as  claim  wrecks,  having  neither  charter  nor  pre- 
scription. 

"7.  Of  wears,  riddles,  blindstakes,  water  roiUs,  &c.,  whereby 
ships  and  men  have  been  lost  or  endangered. 

"  8.  Of  removing  anchors,  and  cutting  of  buoy-ropes. 

^^  9.  Of  such  as  take  salmons  at  unreasonable  times. 

"  10.  Of  such  as  spoil  the  breed  of  oysters,  or  drag  for  oysters 
and  muscles  at  unreasonable  times. 

"  11.  Of  such  as  fish  with  unlawful  nets. 

"  12.  Of  taking  royal  fishes,  viz.,  whales,  sturgeons,  porpoises, 
&C.,  and  detaining  one  half  "from  the  king. 

§  63.,  "  TTI.  Offencbs    against    the    Admibal,  the  Navy,  and 

Discipline  of  the  Sea. 

"  1.  Of  judges  entertaining  pleas  of  causes  belonging  to  the  ad- 
miral, and  of  such  as  in  admiralty  causes  sue  in  the  courts  of  com- 
mon law,  and  of  such  as  hinder  the  execution  of  the  admiral's 
proems. 

"  2.  Of  masters  and  mariners  contemptuous  to  the  admiral. 

"3.  Of  the  admiral's  shares  of  waifs  or  derelicts,  and  of  deo- 
dands  belonging  to  the  admiral. 

"4.  Of  JFTotsoriy  Jetson  and  Lagon^  belonging  to  the  admiral. 

"5.  Of  such  as  freight  strangers'  bottoms,  where  ships  of  the 
land  may  be  had  at  reasonable  rates. 

"  6.  Of  ship-wrights  taking  excessive  wages. 

"  7.  Of  masters  and  mariners  taking  excessive  wages. 

"  8.  Of  pilots,  by  whose  ignorance  ships  have  miscarried. 

"  9.  Of  mariners  forsaking  their  ships. 

"  10.  Of  mariners  rebellious  and  disobedient  to  their  masters." 

§  64.  Chief  Justice  Anderson  also,  in  1664,  declares  that,  accord- 
ing to  these  ordinances  of  Edward  I.,  which  he  sets  forth,  the  admi- 
rals have  used  their  authorities,  to  his  time,  for  things  done  beyond 
the  sea,  and  on  the  sea,  and  between  high  and  low  water  mark, 
which  proves  that  the  space  between  high  and  low  water  mark  is  to 
be  taken  as  a  part  of  the  sea,  when  the  tide  is  in." 

'*  Sir  John  Oonstable^s  Case,  Anderson  Bep.  89. 
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§  65.  These  ordinances  of  Edward  I.  and  Edward  IIL,  appear 
to  have  so  strengthened  the  Admiralty,  that,  in  its  turn,  it  en- 
croached upon  other  jurisdictions,  and  usurped  that  which  did  not 
belong  to  it ;  and  complaints  were  made  to  the  King,  not  of  the 
admirals  exercising  their  ancient  jurisdiction  in  all  maritime 
matters,  but  that  within  the  bodies  of  the  coimties  of  the  nation 
they  took  jurisdiction  of  trespasses,  house-breaking,  carrying  away 
goods  on  land,  of  the  king's  deodands  and  wrecks;  of  regulating 
the  prices  of  provisions,  the  wages  of  labor,  and  other  things  of 
this  sort,  interfering  with  the  every-day  business  of  the  common 
people  on  land.  This  produced  the  statute  13,  Eichard  11.,  cap.  5, 
re-enacting  the  proper  maritime  law,'  and  the  usage  of  the  time 
of  Edward  HI." 

A.D.  1389.— 13  Rich.  II.,  ca^.  5. 

§  66.  ^^  Item. — Forasmuch  as  a  great  and  common  clamor  and 
complaint  hath  been  oftentimes  made  before  this  time,  and  yet  is, 
for  that  the  Admirals  and  their  deputies  Kold  their  sessions  within 
divers  places  of  this  realm,  as  well  within  franchise  as  without,  ac- 
croaching to  them  greater  authority  than  belongeth  to  their  office, 
in  prejudice  of  our  Lord  the  King,  and  the  common  law  of  the 
realm,  and  in  diminishing  of  divers  franchises,  and  in  destruction 
and  impoverishing  of  the  common  people,  it  is  accorded  and  as- 
sented, that  the  Admirals  and  their  deputies  shall  not  meddle  from 
henceforth  of  anything  done  within  the  realm,  but  only  of  a  thing 
done  upon  the  sea,  as  it  hath  been  used  in  the  time  of  the  noble 
Prince,  King  Edward,  grandfather  of  our  Lord  the  King,  that  now 


is."  " 


§  67.  "  But  onh/y^  is  but  another  phrase  for  unless  or  exoepty  and 
if  either  of  those  words  had  been  used  (the  realm  of  England  in- 
cluding all  the  British  seas),  there  would  hardly  have  been  any  dis- 
pute about  the  meaning  of  this  act.  The  admiral  "  shall  not  med- 
dle of  any  thing  done  within  the  realm,  except  of  a  thing  done 
upon  the  sea,  as  it  hath  been  used  in  the  time  of  King  Edward  I.,'' 
was  evidently  intended  only  to  enforce  the  ancient  maritime  juris- 

>•  Pzynne,  88.  "  4  Braia'  Stat.  271. 
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diction,  and  to  cut  off  the  new  nsurpations  of  the  admirals  on 
the  land,  and  not  on  the  water,  to  the  prejudice  of  the  king's 
perquisites,  in  diminishing  the  franchises  of  the  lords,  and  im- 
poverishing the  common  people,  who  were  thus  subject  to  double 
exactions.'* 

§  68.  Between  high  and  low  water  was,  on  all  hands,  held  to 
be  the  sea  when  the  tide  was  in,  and  the  Admiral,  it  seems,  took 
occasion,  from  his  admitted  right  over  the  sea  and  between  high 
and  low  water  mark,  to  extend  it  to  the  land  when  the  tide  was 
ont,  and  to  claim  the  valuable  perquisites  of  wrecks,  always  a  droit 
of  the  king  and  not  of  the  admiralty,  which  were  often  on  the 
land  and  the  water,  alternately  as  the  tide  ebbed  and  flowed,  and 
to  the  dams  and  wears  in  the  small  rivers  and  streams,  and  to  the 
ponds ;  and  in  the  franchises,  liberties,  cities,  and  boroughs  within 
the  bodies  of  the  counties,  as  well  on  land  as  on  water,  they 
usurped  the  perquisites  and  privileges  of  the  king  and  the 
lords." 

§69.  Another  statute  was  accordingly  passed  two  years  after 
the  last,  evidently  intended  to  remedy  this  abuse,  and  to  protect 
the  common  law  jurisdiction  in  the  bodies  of  the  counties,  that  is, 
cm  the  land,  when  the  tide  was  out,  and  above  high  water  mark, 
and  in  the  tideless  rivers,  streams  and  ponds ;  as  Chief  Justice 
Anderson  says,  "the  rivers  which  were  in  the  counties,"  and  to 
protect  the  king  and  the  lords  in  their  perquisites.  It  was  in 
these  words :  — 

A.  D.  1391.  — 15  Bichard  IL,  cap.  3. 

§70.  ^Item. — At  the  great  and  grievous  complaint  of  all  the 
commons,  made  to  onr  lord  the  King  in  this  present  parUament, 
for  that  the  Admirals  and  their  deputies  do  incroach  to  them 
divers  jurisdictions,  franchises,  and  many  other  profits,  pertaining 
to  our  lord  the  King,  and  to  other  lords,  cities  and  boroughs,  other 
than  they  were  wont,  or  ought  to  have  of  right,  to  the  great  oppres- 

"  Ptyime,  86. 

^  Sir  John  Constable^s  Case,  Anderson  Rep.  89;  ante^  §  64;  Sir  Henry  Con- 
iUtUe's  Csfle,  Coke  Bep.  part  5,  106 ;  Pxynne,  116. 
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sion  and  impoverishment  of  all  the  commons  of  the  land,  and  hin- 
drance and  loss  of  the  King's  profits,  and  of  many  other  lords, 
cities  and  boroughs,  through  the  realm :  It  is  declared,  ordained 
and  established,  Uiat  of  all  maimer  of  contracts,  pleas  and  quarrels, 
and  all  other  things  rising  within  the  bodies  of  the  counties, 
as  well  by  land  as  by  water,  and  also  of  wreck  of  the  sea,  the 
Admiral's  Court  shall  have  no  maimer  of  cognizance,  power  nor 
jurisdiction,  but  all  such  manner  of  contracts,  pleas  and  quarrels, 
and  all  other  things  rising  within  the  bodies  of  counties,  as  well  by 
land  as  by  water  as  afore,  and  also  wreck  of  the  sea,  shall  be  tried, 
determined,  discussed  and  remedied  by  the  laws  of  the  land,  and 
not  before  nor  by  the  Admiral,  nor  his  lieutenant  in  any  wise ; 
nevertheless  of  the  death  of  a  man,  and  of  a  mayhem,  done  in 
great  ships,  being  and  hovering  in  the  main  stream  of  great  rivers, 
only  beneath  the  bridges  of  the  same  rivers,  nigh  to  the  sea,  and 
in  none  other  places  of  the  same  rivers,  the  Admiral  shall  have 
cognizance,  and  also  to  arrest  ships  in  the  great  flotes  for  the 
great  voyages  of  the  King  and  the  realm,  saving  always  to  the 
King  all  manner  of  forfeitures  and  profits  thereof  coining,  and  he 
shall  have  also  jurisdiction  upon  the  said  fiotes,  during  the  said 
voyages,  only  saving  always  to  the  lords,  cities  and  boroughs,  their 
liberties  and  franchises."  "* 

§  71.  This  statute  is  not  perfectly  clear,  and  the  obscurity  arises 
apparently,  from  the  use  of  the  phrase,  "within  the  hodi^  ofih^ 
cotmtieSy  as  well  by  land  as  by  water,"  which  by  the  common  law 
judg^,  in  later  times,  has  been  considered  as  equivalent  to  "within 
the  territorial  limits  of  the  counties."  This  can  hardly  be  the  pro- 
per force  of  the  language,  since  all  the  counties  of  England 
boimded  upon  the  seas,  or  the  navigable  rivers,  include  a  large  por- 
tion of  the  water  within  their  territorial  limits  even  beyond  low 
water  mark,  and  it  has  never  been  doubted  that  the  counties 
extend  at  least  to  low  water  mark,  no  matter  what  may  be  the 
state  of  the  tide ;  yet  it  seems  to  be  equally  well  settled,  that,  at 
high  water,  the  space  between  high  water  mark  and  low  water 
mark,  is  not  within  the  body  of  the  county.     That  phrase,  appar- 

*o  4  Eyans'  Stat.  271 ;  Jaokson  v.  The  Magnolia,  20  How.  298. 
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enfly,  muBt  be  considered  as  applying  only  to  the  land  and  to  such 
water  (probably  not  navigable  waters),  as  coxdd  not  be  considered 
as  a  part  of  the  sea,  or  did  not  connect  with  it  Such  seems  to 
have  been  the  opinion  of  Chief  Justice  Anderson,  and  of  Lord 
Coke  himself.  The  adnural's  jurisdiction  extended  only  to  what 
was  done  in  the  water,  including  the  water  between  high  water 
mark  and  low  water  mark,  in  the  ordinary  and  natural  course  of 
the  sea.  "  Where  the  sea  ebbs  and  flows,  every  thing  done  on  the 
land  when  the  sea  is  ebbed,  shall  be  tried  at  the  common  law,  for 
it  is  then  parcel  of  the  county,  imfra  corpvs  comitatv^.^^  Below 
the  low  water  mark,  the  admiral  has  the  sole  and  absolute  jurisdic- 
tion.  Between  the  high  water  mark  and  the  low  water  mark,  the 
common  law  and  the  admiral  have  diviaum  imjpermm^  inter- 
changeably, as  aforesaid,  which  seems  to  be  proved  by  the  statute 
13  Rich.  II.,  cap.  5,  confirming  the  usage  in  Edwards  I.'s  time ; 
and  15  Rich.  II.,  cap.  3,  not  mentioning  this  welj-known  usage,  does 
not  take  it  away,  but  (mly  new  usurpations  of  things  done  in  rivers 
which  were  in  the  counties.  This  is  declared  by  the  learned 
Prynne  to  be  a  most  clear  resolution  of  the  thing  in  question,  both 
in  point  of  right,  law,  and  usage,  from  2  Edw.  I.,  to  his  (Ch.  Jus- 
tice Anderson's)  time,  with  his  genuine  interpretation  of  the  sta- 
tutes of  13  and  15  Rich.  11.  Indeed,  by  a  familiar  rule  of  construc- 
tion, the  statute  13  Rich.  II.,  recognizing  and  establishing  as  law, 
the  usage  of  the  time  of  Edw.  I.,  could  not  be  held  to  be  repealed 
by  the  statute  15  Rich.  II.,  imless  the  act  or  the  usage  were  ex- 
pressly repealed  or  abrogated." 

§  72.  This  statute,  however,  though  plainly  not  intended  to 
Umit  the  ancient  jurisdiction  of  the  Admiralty,  but  simply  to 
secure  to  the  king  and  the  lords  their  perquisites,  was,  neverthe- 
less, the  means  of  making  the  admiralty  subject  to  the  sanie 
encroachments  and  usurpations  which  the  statue  was  intended  to 
prevent,  and  in  the  year  1400,  the  statute  2  Hen.  IV.,  was  passed. 
It  was  in  these  words :  — 


"  Zouoh,  AsB.  5;  Sir  Henry  Gonstable^s  Case,  Coke's  Bep.  part  5, 106 ;  Sir  John 
Gonstable'B  Case,  Anderson  Bep.  89;  Pxynne,  111. 
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A.  D.  1400.  —  2  Henry ^  IV^  cap.  11. 

§  73.  ^Item.  — Whereas  in  the  statute  made  at  Westminster,  in 
the  13th  year  of  the  Second  King  Ridiard,  amongst  other  things 
it  is  contained  that  the  Admirals  and  their  deputies  shall  not  inter- 
meddle from  thenceforth,  of  any  thing  done  within  the  realm,  bat 
only  of  a  thing  done  upon  the  sea,  according  as  it  hath  been  duly 
used  in  the  time  of  the  noble  King  Edward,  grand&ther  to  the  said 
King  Bichard,  our  Lord  the  King  willeth  and  granteth  that  the 
said  statute  be  firmly  holden  and  kept  and  put  in  execution." 

This  statute  was  obviously  passed  for  the  sole  purpose  of  pre- 
cluding the  narrow  construction  which  has  sometimes  been  given 
to  13  Bieh.  IL  in  connection  with  15  Rich.  IL" 

«iln<0,  §65,66;  4 Rvans' Stat  372. 
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CHAPTEE  VI. 
The  Strife  Between  the  Common  Law  Coubts  and  the  Admi- 

EALTY,  IN  THE  16tH  AND  17tH  CeNTUBIES. 

§  74.  Httheeto  the  strife  between  the  two  jurisdictions  was  a  less 
hostile  rivalry  than  at  a  later  period,  when  the  Admiralty  Court  was 
made  the  subject  of  much  irrational  jealousy  and  strong  contro- 
Tersy.  In  the  sixteenth  and  seventeenth  centuries,  the  Admiralty 
suffered  much  from  the  violence  of  this  jealousy.  "  Jealousy,"  says 
Edwards,  "is  perhaps  a  mild  word  to  apply  to  the  passion  with  which 
the  superior  courts  took  up  this  question,  for  there  appears  to  have 
been  more  greediness  than  emulation  at  the  bottom  of  it."  "  It 
was,"  says  Prynne,  "  for  more  jurisdiction,  for  gain,  not  for  the 
public  good,  but  that  one  jurisdiction  might  swallow  up  the  other." 
It  is  to  be  regretted  that  to  no  less  illustrious  a  personage  than  Lord 
Coke,  is  to  be  ascribed  the  origin  of  this  jealousy ;  and  that  being 
the  case,  it  is  not  wonderful  that  others  should,  from  subserviency 
to  the  opinion  of  so  great  a  man,  have  followed  in  the  same  track, 
or  even  have  gone  beyond  it.  Matters  raged  so  high,  that  a  war 
was  declared  between  the  two  courts.  Prohibitions  were  hurled 
from  Westminster  Hall,  and  without  much  order ;  serving,  there- 
fore, more  to  irritate  than  to  subdue  the  Admiralty  Court,  which, 
tfiough  powerless  and  without  tlie  means  of  attack,  obstinately  held 
out  for  its  ancient  and  time-honored  privileges."  * 

§  75.  In  1675,  in  the  reign  of  Elizabeth,  before  the  controversy 
had  assumed  that  angry  character  which  it  afterwards  exhibited, 
the  judges  of  the  admiralty  and  the  common  law  judges  entered 
into  an  agreement  on  the  subject  of  prohibitions.  To  this  agree, 
ment,  the  Queen  does  not  appear  to  have  been  a  party,  but  it  in- 

>  Edwards*  Ad.  Jniia  17;  Smart  v.  Wolff,  8  T.  B.  848. 
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directly  had  the  efEect  to  keep  the  peace  between  the  two  jurisdic- 
tions ;  for  thereafter  during  the  reign  of  Elizabeth,  no  prohibition 
appears  to  have  been  issued  against  the  admiralty,  except  two  or 
three,  which  are  mentioned  by  Lord  Coke  in  4th  Institutes.  The 
agreement  of  1575  is  worthy  of  notice,  as  an  evidence  that  the 
common  law  courts  claimed  a  sort  of  legislative  or  prerogative 
power  in  matters  of  jurisdiction.  They  do  not  appear  so  much  to 
be  deciding  principles  and  declaring  the  law,  as  granting  requests, 
consenting  to  agreements,  and  making  promises.  It  was  indeed  so : 
the  law  was  on  the  side  of  the  admiralty ;  the  power  was  in  the 
hands  of  the  common  law  judges.* 
The  agreement  of,  1575  was  as  follows :  — 

"  The  Request  of  the  Jvdge  of  the  Ad/miralty  to  the  Lord  Chief 
Justice  of  her  Majesty^ 8  Bench  and  his  CoUeagv^Sy  amd  The 
Judgei  Agreement^  the  1th  of  May^  1575. 

"  BEQUEST. 

§  76.  "  That  after  judgment  or  sentence  definitive  given  in  the 
Court  of  the  Admiralty,  in  any  cause,  and  appeal  made  from  the 
same  to  the  High  Court  of  Chancery ;  that  it  may  please  them  to 
forbear  granting  of  any  writ  of  prohibition,  either  to  the  judge  of 
the  said  court,  or  to  Her  Majesty's  delegates,  at  the  suit  of  him,  by 
whom  such  appeal  shall  be  made,  seeing  by  choice  of  remedy  that 
way,  in  reason  he  ought  to  be  contented  therewith,  and  not  to  be 
relieved  any  other  way. 

"  AGEEEMENT. 

"  It  is  agreed  by  the  Lord  Chief  Justice  and  his  colleagues,  that 

after  sentence  given  by  the  delegates,  no  prohibition  shaU  be 

granted ;  and  yet  if  there  be  no  sentence,  if  a  prohibition  be  not 

sued  within  the  next  term  following  sentence  in  the  Admiral  Court, 

or  within  two  terms  next  after,  at  the  farthest,  no  prohibition  shall 

pass  to  the  delegates. 

"bequest. 

§  77.  "  Also,  that  prohibitions  be  not  granted  hereafter  upon  bare 
suggestions  or  surmises,  without  summary  examination  and  proof 

*  Hall's  Ad.  Intro,  x. ;  Pxyxme,  98;  Edw.  Ad.  21. 
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made  thereof,  wherein  it  may  be  lawful  to  the  Judge  of  the  Ad- 
miralty and  the  party  defendant,  by  the  favor  of  the  court,  to  have 
counsel,  and  to  plead  for  the  stay  thereof,  if  there  shall  appear 
cause. 

^^  AOBEEMENT. 

"  They  have  agreed,  that  the  Judge  of  the  Admiralty,  and  the 
party  defendant  shall  have  counsel  in  court,  and  plead  the  stay,  if 
there  may  appear  evident  cause. 

"  BEQUEST. 

§  78.  "  That  the  Judge  of  the  Admiralty,  according  to  such 
ancient  order  as  hath  been  taken,  2  Ed.  I.,  by  the  king  and  his 
council,  and  accordmg  to  the  letters  patents  of  the  Lord  AdrnivrdL 
for  the  time  being,  and  allowed  of  by  other  kings  of  this  land  ever 
since,  and  by  custom,  time  out  of  memory  of  man,  may  have  and 
enjoy  the  cognition  of  all  contracts,  and  other  things  arising,  as 
weU  beyond,  as  npon  the  sea,  without  any  let,  or  prohibition. 

"agreement.       * 

"  This  is  agreed  upon  by  the  said  Lord  Chief  Justice  and  his 

colleagues. 

"bequest. 

§  79.  "  That  the  said  Judge  may  have  and  enjoy  the  knowledge 
and  breach  of  charter  parties  made  between  masters  of  ships  and 
merchants,  for  voyages  to  be  made  to  the  parts  beyond  the  seas,  and 
to  be  performed  upon,  and  beyond  the  sea,  according  as  it  hath 
been  accustomed,  time  out  of  mind,  and  according  to  the  good 
meaning  of  the  statute  of  32  H.  YIII.  c.  14,  though  the  same  char- 
ter parties  happen  to  be  made  within  the  Realm. 

^^agbeement. 

"This  is  likewise  agreed  upon,  for  things  to  be  performed  either 
upon,  or  beyond  the  seas,  though  the  charter  party  be  made  upon 
the  land,  by  the  statute  of  32  H.  VIII.  c.  14. 

"  BEQUEST. 

§  80.  "  That  writs  of  corpus  cv/m,  causa  be  not  directed  to  the 
said  Judge  in  causes  of  the  nature  aforesaid ;  and  if  any  happen 
to  be  directed,  that  it  may  jdease  them  to  accept  the  return  thereof. 
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with  the  cause,  and  not  the  body,  as  it  hath  always  been  accus- 
tomed. 

^^  AGREEMENT. 

"  If  any  writ  of  this  nature  be  directed  in  the  causes  before 
specified,  they  are  content  to  return  the  bodies  again  to  the  Lord 
Admiral's  goal,  upon  certificate  made  of  the  cause  to  be  such,  or  if 
it  be  for  contempt,  or  disobedience  done  to  the  court  in  any  such 
cause." 

§  81.  The  admiralty  jurisdiction,  at  that  time,  appears  to  have 
extended  to  all  cases  of  freight,  charter  parties,  bottomry,  mariners' 
wages,  debts  due  to  material,  men  for  the  building  and  repairing  of 
ships,  and,  generally,  to  all  maritime  contracts.  When,  however,  the 
Queen  was  dead,  as  well  as  most  of  those  who  were  parties  to  the 
agreement,  and  reference  was  made  to  it.  Lord  Coke  denied  its 
authority,  because,  as  he  said,  the  paper  from  which  it  was  read  to 
him  was  not  subscribed  with  the  hand  of  any  judge,  and,  on  his 
own  responsibility,  he  declared  that  the  judges  of  the  King's  Bench 
had  never  assented  to  it ;  and  prohibitions  were  granted  by  him, 
more  than  ever  before.  The  learned  doctors  of  the  admiralty, 
however,  still  endeavored  to  convince  the  higher  powers  that  their 
jurisdiction  had  no  temptation  to  encroachment ;  and  that,  without 
wishing  to  enlarge  the  limits  of  their  courts,  they  were  only  actu- 
ated by  a  love  of  justice  and  respect  for  their  native  dignities ;  but 
their  outcries  were  little  listened  to  by  their  rapacious  invaders. 
The  practisers  in  the  admiralty  were  not  the  only  sufferers  from 
this  useless  conflict  The  merchants  —  the  people  —  caUed  loudly 
for  a  cessation  of  hostilities,  and  the  Crown  was  appealed  to  in 
1611,  when  the  agreement  of  1575  was  read  before  the  king,  James 
I.,  as  an  agreement  to  which  the  judges  of  the  common  law  and  the 
admiralty  were  parties.*  At  that  time  a  specification  of  grievances 
was  submitted  to  the  king  by  the  Lord  High  Admiral,  and  the 
Judge  of  the  Admii'alty.  His  Majesty  ordered  Dr.  Dunn,  the  Judge 
of  the  Admiralty,  to  arrange  the  matters  of  complaint  in  specific 
articles,  and,  it  seems,  to  submit  them  to  the  conmion  law  judges, 
to  be  answered  by  them ;  and  they  are  said,  by  Lord  Coke,  to  have 

>  Edw.  Ad.  Juris.  20. 
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made  the  answers  which  he  gives,  and  which  breathe  his  imperious 
spirit  The  irresolute  James  does  not  appear  to  have  made  any 
order  in  the  premises,  but  to  have  allowed  the  agreement  of  1575, 
and  the  Court  of  Admiralty,  to  defend  themselves  as  they  best 
could;  and  Lord  Coke  triumphed.* 

This  list  of  grievances  is  known  as  ArtictUi  Admiralitatis. 
They  are  as  follows,  with  the  caption  of  Lord  Coke :  — 

^^Articvli  Admi/raUtatis. 

%  82.  "  The  complaint  of  the  Lord  Admiral  of  England  to  the 
Kings  most  Excellent  Majesty,  against  the  Judges  of  the  Realm, 
concerning  Prohibitions  granted  to  the  Court  of  the  Admiralty, 
11  dis  Febr,  vltvmo  die  Termmi  HiUa/riij  Anno  8  Jac.  JRegis  : 
The  effect  of  which  complaint  was  after  by  his  Majesties 
commandment  set  down  in  Articles  by  Doctor  Dun^  Judge  of 
the  Admiralty;  which  are  as  foUoweth,  with  answers  to  the 
same  by  the  Judges  of  the  Realm:  which  they  afterwards 
confirmed  by  three  kinds  of  Authorities  in  Law.  1.  By  acts 
of  Parliament.  2.  By  judgments  and  judicial  proceedings; 
and  lastly,  by  Book  cases.* 

"Certain  Grievances,  whereof  the  Lord  Admiral  and  his  OflScers 
of  the  Admiralty  do  especially  complain,  and  desire  redress. 

§  83.  "1«^  Objection. — That  whereas  the  conusance  of  all  con- 
tracts and  other  things  done  upon  the  sea,  belongeth  to  the 
Admiral  jurisdiction,  the  same  are  made  triable  at  the  common 
law,  by  supposing  the  same  to  have  been  done  in  Cheapside, 
or  such  places. 

"  The  Answer. — By  the  laws  of  this  realm  the  Court  of  the 
Admiral  hath  no  conusance,  power  or  jurisdiction  of  any  man- 
ner of  contract,  plea  or  querele  within  any  county  of  the  realm, 
either  upon  the  land  or  the  water :  btit  every  such  contract,  plea 
or  querele,  and  all  other  things  rising  within  any  county  of  the 
realm,  either  upon  the  land  or  the  water,  and  also  wreck  of  the 
sea  ought  to  be  tried,  determined,  discussed  and  remedied  by  the 
laws  of  the  land,  and  not  before,  or  by  the  Admiral  nor  his 

*  HaU'B  Ad.  Intro,  x. ;  Piynne,  99;  Edwards'  Ad.  20;  HaU's  Ad.  Intro,  xxii 
'  Zonoh,  Intro. ;  4  Inst.  184. 
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Lieutenant  in  any  manner.  So  as  it  is  not  material  whether 
the  place  be  upon  the  water  mfra  Jhuxywm  and  refiuamnh  aqum  : 
but  whether  it  be  upon  any  water  within  any  county.  Where- 
fore we  acknowledge  that  of  contracts,  pleas  and  querels  made 
upon  the  sea,  or  any  part  thereof  which  is  not  within  any 
county  (from  whence  no  trial  can  be  had  by  twelve  men)  the 
Admiral  hath,  and  ought  to  have  jurisdiction.  And  no  precedent 
can  be  showed  that  any  prohibition  hath  been  granted  for  any 
contract,  plea  or  querele  concerning  any  marine  cause  made  or 
done  upon  the  sea,  taking  that  only  to  be  the  sea  wherein  the 
Admiral  hath  jurisdiction,  which  is  before  by  law  described  to 
be  out  of  any  county.  See  more  of  this  matter  in  the  answer 
to  the  sixth  article. 

§  84.  "2e?  Objection,  —  When  actions  are  brought  in  the  Ad- 
miralty upon  bargains  and  contracts,  made  beyond  the  seas, 
wherein  the  common  law  cannot  administer  justice,  yet  in 
these  cases  prohibitions  are  awarded  against  the  Admiral 
Court. 

"  The  Answer.  —  Bargains  or  contracts  made  beyond  the  seas, 
wherein  the  common  law  cannot  administer  justice  (which  is  the 
effect  of  this  article),  do  belong  to  the  constable  and  marshal : 
for  the  jurisdiction  of  the  Admiral  is  whoUy  confined  to. the  sea, 
which  is  out  of  any  county.  But  if  any  indenture,  bond  or  other 
specialty,  or  any  contract  be  made  beyond  the  sea,  for  doing  of 
any  act  or  payment  of  any  money  within  this  realm,  or  otherwise, 
wherein  the  common  law  can  administer  justice,  and  give  ordinary 
remedy ;  in  these  cases  neither  the  constable  and  marshal,  nor  the 
Court  of  the  Admiralty  hath  any  jurisdiction.  And,  therefore, 
when  this  Court  of  the  Admiralty  hath  dealt  therewith  in  dero- 
gation of  the  common  law,  we  find  that  prohibitions  have  been 
granted,  as  by  the  law  they  ought. 

§  85.  "  Zd  Objection.  —  Whereas,  time  out  of  mind,  the  Admiral 
Court  hath  used  to  take  stipulations  for  appearance  and  per- 
formance of  the  acts  and  judgments  of  the  same  court :  it  is 
now  affirmed  by  the  judges  of  the  oonmion  law  that  the  Admi- 
ral Court  is  no  Court  of  Eecord,  and  therefore  not  able  to  take 
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such  stipulations:   and  hereupon  prohibitions  are  granted  to  the 
utter  overthrow  of  that  jurisdiction. 

"  The  Ansioer.  —  The  Court  of  the  Admiralty  proceeding  by  the 
civil  law  is  no  Court  of  Eecord,  and  therefore  cannot  take  any 
such  recognizance  as  a  Court  of  Kecord  may  do.  And  for 
taking  of  recognizances  against  the  laws  of  the  realm,  we  find 
that  prohibitions  have  been  granted,  as  by  law  they  ought. 
And  if  an  erroneous  sentence  be  given  in  that  court,  no  writ  of 
error,  but  an  appeal  before  certain  delegates  doth  lie,  as  it  ap- 
peareth  by  the  statute  of  8  Eliz.  Eeginee,  cap.  5,  which  proveth 
that  it  is  no  Court  of  Eecord. 

§  86.  "  4tth  Oljection.  —  That  charter  parties  made  only  to  be 
performed  upon  the  seas,  are  daily  withdrawn  from  that  court 
by  prohibitions. 

"  The  Answer. — If  the  charter  party  be  made  within  any  dty, 
port,  town  or  county  of  this  realm,  although  it  be  to  be  per- 
formed either  upon  the  seas,  or  beyond  the  seas,  yet  is  the  same 
to  be  tried  and  determined  by  the  ordinary  course  of  \h^  com- 
mon law,  and  not  in  the  Court  of  the  Admiralty.  And  there- 
fore when  tfiat  court  hath  incroached  upon  the  common  law  in 
that  case,  the  Judge  of  the  Admiralty  and  the  party  suing  there 
have  been  prohibited,  and  oftentimes  the  party  condemned  in 
great  and  grievous  damages  by  the  laws  of  the  realm. 

§  87.  "  hth  Objection. — That  the  clause  of  Non  obstante  stattUo^ 
which  hath  foundation  in  his  Majesty's  Prerogative,  and  is  cur- 
rent in  all  other  grants,  yet  in  the  Lord  Admiral's  Patent  is  said 
to  be  of  no  force  to  warrant  the  determination  of  the  causes  com- 
mitted to  him  in  his  Lordship's  Patent,  and  so  rejected  by  the 
judges  of  the  common  law. 

"  7%^  Answer. — Without  all  question  the  statutes 'of  13  E.  2, 
cap.  3, 15  E.  2  cap.  5,  and  2  H.  4,  cap.  11,  being  statutes  declar- 
ing the  jurisdiction  of  the  Court  of  the  Admiral,  and  wherein 
all  the  subjects  of  the  realm  have  interest,  cannot  be  dispensed 
with  by  any  non  obstantey  and  therefore  not  worthy  of  any 
answer:  but  by  colour  thereof,  the  Court  of  the  Admiralty  hath, 
contrary  to  those  Acts  of  Parliament,  incroached  upon  the  juris- 
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diction  of  the  oommon  law,  to  the  intolerable  grievance  of  the 
subjects,  which  hath  oftentimes  urged  them  to  Qomplain  in  your 
Majesty's  Courts  of  ordinary  justice  at  "Westminster,  for  their 
relief  in  that  behalf. 

§  88.  "  Qih  Objection. — To  the  end  that  the  Admiral  Jurisdiction 
may  receive  all  manner  of  impeachment  and  interruption,  the 
rivers  beneath  the  first  bridges,"  where  it  ebbeth  and  floweth, 
and  the  ports  and  creeks  are  by  the  judges  of  the  oommon  law, 
affirmed  to  be  no  part  of  the  seas,  nor  within  the  Admiral  Juris- 
diction: and  thereby  prohibitions  are  usually  awarded  upon 
actions  depending  in  that  court,  for  contracts  and  other  things 
done  in  those  places;  notwithstanding  that  by  use  and  practice 
time  out  of  mind,  the  Admiral  Court  have  had  jurisdiction  within 
such  ports,  creek  and  rivers. 

"  The  Answer, — The  like  answer  as  to  the  first.  And  it  is  fur- 
ther added,  that  for  the  death  of  a  man,  and  of  mayhem  (in 
those  two  cases  only)  done  in  great  ships,  being  and  hovering 
in  the  main  stream  only  beneath  the  points*  of  the  same  rivers 
nigh  to  the  sea,  and  no  other  place  of  the  same  rivers,  nor  in  other 
causes,  but  in  those  two  only,  the  Admiral  hath  cognizance. 
But  for  aU  contracts,  pleas  and  querels  made  or  done  upon  a 
river,  haven,  or  creek,  within  any  county  of  this  realm,  the  Ad- 
miral without  question,  hath  not  any  jurisdiction,  for  then  he 
should  hold  plea  of  things  done  within  the  body  of  the  county, 
which  are  triable  by  verdict  of  twelve  men,  and  merely  deter- 
minable by  the  common  law,  and  not  within  the  Court  of  the 
Admiralty,  according  to  the  civil  law.  For  that  were  to  change 
and  alter  the  laws  of  the  realm  in  those  cases,  and  make  those 
contracts,  pleas  and  querels  triable  by  the  common  laws  of  the 
realm,  to  be  drawn  ad  aliud  examen^  and  to  be  sentenced  by  the 
Judge  of  the  Admiralty  according  to  the  civil  laws.  And  how 
dangerous  and  penal  it  is  for  them  to  deal  in  these  cases,  it 
appeareth  by  judicial  precedents  of  former  ages.  But  see  the 
answer  to  the  first  article. 

'  PorUes^  ponUbus^  bridges,  it  will  be  perceived,  axe  translated  by  Lord  Coke, 
points^  meaning  the  headlands  at  the  month  of  the  riyers — a  gross  perversion  of 
language. 
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§89.  "7^A  Objection.  —  That  the  agreement  made  in  Amio 
Domini,  1575,  between  the  Judges  of  the  Kings  Bench  and  the 
Conrt  of  the  Admiralty,  for  the  ihore  quiet  and  certain  execu- 
tion of  Admiral  Jurisdiction,  is  not  observed  as  it  ought  to  be. . 

"  The  Answer. — The  supposed  agreement  mentioned  in  this  ar- 
ticle, hath  not  as  yet  been  delivered  unto  us,  but  having  heard  the 
same  read  over  before  his  Majesty  (out  of  a  paper  not  subscribed 
with  the  hand  of  any  judge),  we  answer,  that  for  so  much  thereof 
as  differeth  from  these  answers,  it  is  against  the  laws  and  statutes 
of  this  realm ;  and  therefore  the  Judges  of  the  King's  Bench  never 
assented  thereunto,  as  is  pretended,  neither  doth  the  phrase  thereof 
agree  with  the  terms  of  the  laws  of  the  realm. 

^  §  90.  "  %th  Objection. — Many  other  grievances  there  are,  which, 
in  discussing  of  these  former,  will  easily  appear  worthy  also  of 
reformation. 

"  T?ie  Answer.  —  This  article  is  so  general,  as  no  particular 
answer  can  be  made  thereunto,  only  that  it  appeareth  by  that 
which  hath  been  said,  that  the  Lord  Admiral,  his  Officers  and 
Ministers  principally  by  colour  of  the  said  void  non  obstante  and 
for  want  of  learned  ad\dce,  have  unjustly  incroached  upon  the 
common  laws  of  this  realm,  whereof  the  marvail  is  the  less,  for 
that  the  Lord  Admiral,  his  Lieutenants,  Officers  and  Ministers  have 
without  all  colour,  incroached  and  intruded  upon  a  right  and  pre- 
rogative due  to  the  crown,  in  that  they  have  seized  and  converted 
to  their  own  uses,  goods  and  chattels  of  infinite  value,  taken  by 
pirates  at  sea,  and  other  goods  and  chattels  which  in  no  soi*t  apper- 
tain unto  his  lordship  by  his  letters  patents,  wherein  the  said  non 
obsta/nte  is  contained,  and  for  the  which  he  and  his  Officers  remain 
accountable  unto  his  Majesty.  And  they,  now  wanting,  in  this 
blessed  time  of  peace,  causes  appertaining  to  their  natural  juris- 
diction, incroach  upon  the  jurisdiction  of  the  common  law,  lest 
they  should  sit  idle  and  reap  no  profit.  And  if  a  greater  number 
of  prohibitions  (as  they  affiu'm),  have  been  granted  since  the  great 
benefit  of  this  happy  peace,  than  before  in  time  of  hostility,  it 
moveth  from  their  own  incroachments  upon  the  jurisdiction  of  the 
common  law.     So  as  they  do  not  only  unjustly  incroach,  but  com- 
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plain  also  of  the  Judges  of  the  Realm  for  doing  of  justice  in  these 
cases." 


§  91.  The  common  law  judges  seem  to  have  met  with  no 
further  check  during  the  residue  of  the  reign  of  James  I.,  and  the 
first  seven  years  of  the  reign  of  Charles  I.  In  that  year,  the  Lord 
High  Admiral  and  Sir  Henry  Martyn,  the  Judge  of  the  Admiralty, 
brought  the  matter  again  before  the  king  and  lords  of  his  council, 
before  whom  the  matters  between  the  Admiralty  and  the  Judges 
were  several  times  heard  and  debated  at  large ;  and  at  last  these 
ensuing  articles  were  drawn  up,  read,  agreed,  and  resolved  at  the 
council  board,  by  the  king  himself,  and  all  the  lords  of  his  council, 
twenty-three  in  number,  including  Lord  Keeper  Coventry  and 
Lord  Privy  Seal  Montague,  eminent  lawyers,  and  signed  by  all  the 
twelve  judges  of  the  common  law  courts,  and  by  the  "  grand 
lawyer,  Mr.  "William  Noye,  Attorney-General,  a  great  professor 
and  pillar  of  the  common  law,"  and  by  the  Judge  of  the  Admiralty, 
entered  in  the  Council  Table  Register  of  Causes,  and  the  original 
by  his  Majesty's  command,  kept  in  the  Council  chest.^ 

''At  Whitehall,  18th  of  Fehrxta/ry,  1632. 

Present : 

The  King's  Most  Excellent  Majesty. 

Lord  Keeper,  L6rd  V.  Wimbleton, 

Lord  Archb.  of  York,  Lord  Vis.  Wentworth, 

Lord  Treasurer,  Lord  V.  Faukland, 

Lord  Privy  Seal,  Lord  Bishop  of  London, 

Earl  Marshall,  Lord  Cottington, 

Lord  Chamberlain,  Lord  Newburgh, 

Earl  of  Dorset,  Mr.  Treasurer, 

Earle  of  Carlisle,  Mr.  Comptroller, 

Earl  of  Holland,  Mr.  Vice  Chamberlain, 

Earl  of  Darby,  Mr.  Secretary  Coke, 
Lord  Chancellor  of  Scotland,     Mr.  Secretary  Windebanke. 
Earl  Morton. 

*»  Prynne,  AdL  100 ;  Hall's  Ad.  Intro,  rriv. 
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§  92.  "  This  day  his  Majesty  being  present  in  Council,  the  arti- 
cles and  propositions  following  for  the  accommodating  and  settling 
of  the  differences  concerning  prohibitions,  arising  between  his 
Majesty's  Courts  of  Westminster,  and  his  Court  of  Admiralty,  were 
fnlly  debated,  and  resolved  by  the  Board.  And  were  then  like- 
wise upon  reading  the  same  as  well  before  the  Judges  of  his  High- 
nesse  said  Courts  at  Westminister  as  before  the  Judge  of  his  said 
Court  of  Admiralty,  and  his  Attorney-General,  agreed  unto  and 
subsigned  by  them  all  in  his  Majesty's  presence,  and  the  transcript 
thereof  ordered  to  be  entered  into  the  register  of  Council  Causes 
and  the  original  to  remain  in  the  Council  chest. 

§  93.  **  1.  If  suit  shall  be  commenced  in  the  Court  of  Admi- 
ralty upon  contracts  made,  or  other  things  personally  done  beyond 
the  seas,  or  upon  the  sea,  no  prohibition  is  to  be  awarded. 

§  94.  "  2.  If  suit  before  the  Admiral  for  freight,  or  mariners' 
wages,  or  for  the  breach  of  charter  parties  for  voyages  to  be  made 
beyond  the  sea,  though  the  charter  parties  happen  to  be  made  with- 
in the  realm,  and  although  the  money  be  payable  within  the  realm,  so 
as  the  penalty  be  not  demanded,  a  prohibition  is  not  to  be  granted ; 
but  if  suits  be  for  the  penalty,  or  if  question  be  made  whether 
the  charter  partie  were  made  or  not;  or  whether  the  plaintiff 
did  release,  or  otherwise  discharge  the  same  within  the  realme, 
that  is  to  be  tried  in  the  King's  Courts  at  Westminster,  and  not  in 
the  King's  Court  of  Admiralty,  so  that  first  it  be  denied  upon  oath, 
that  a  charter  partie  was  made,  or  a  denial  upon  oath  tendered. 

§  95.  "  3.  If  suit  shall  be  in  the  Court  of  Admiralty  for  build- 
ing, amending,  saving,  or  necessary  victualling  of  a  ship,  against 
the  ship  itself,  and  not  against  any  party  by  name,  but  such  as  for 
his  interest  makes  himself  a  party,  no  prohibition  is  to  be  granted, 
thongh  this  be  done  within  the  realm. 

§  96.  "4.  Likewise  the  admiral  may  inquire  of,  and  ibedresse  all 
annoyances  and  obstructions  in  all  navigable  rivers,  beneath  the 
first  bridges,  that  are  any  impediments  to  navigation,  or  passage  to, 
and  from  the  sea,  and  also  try  personal  contracts  and  injuries  done 


52  THE  AMERICAIC  ADMIRALTY. 

there,  which  concern  navigation  upon  the  sea^  and  no  prohibition  is 
to  be  granted  in  such  cases. 

§  97.  "4.  If  any  be  imprisoned,  and  upon  habeas  corpvs^  if 
any  of  these  be  the  cause  of  imprisonment,  and  that  be  so  certified, 
the  partie  shall  be  remanded. 

(Signed) 

"Thomas  Richardson,  Tho.  Trevor, 

Ro.  Heath,  Geo.  Vernon, 

Humphry  Davenport,  James  Weston, 

John  Denham,  Robert  Barkley, 

Rich.  Hutton,  Fran.  Crawley, 

William  Jones,  Henry  Marten, 

George  Croke,  William  Noye. 

Ex.  T.  Meautys." 

§  98.  I  take  these  from  Prynne,  who  was  keeper  of  the  records 
and  had  the  means  of  securing  the  greatest  accuracy,  and  who 
seems  to  have  had  them  carefully  examined  and  certified,  and  sets 
them  out  at  length,  in  form,  and  with  the  signatures.  They  may 
be  found  in  one  form  or  another,  published  in  many  other  places, 
but  no  two  copies  that  I  have  seen,  agree  in  all  the  important  par- 
ticulars, especially  in  the  second  and  fourth  paragraphs ;  ^  and  it  is 
not  a  little  remarkable  that,  having  fceen  preserved  by  Sir  George 
Croke  (who  himself  signed  them),  and  published  in  two  editions  of 
his  reports,  without  criticism  or  comment,  as  evidence  of  the  law, 
and  referred  to  in  the  index, — word  Admvralty^ — in  the  third  edi- 
tion of  those  reports,  after  the  death  of  Sir  George  Croke,  and  of 
most,  if  not  all,  the  judges  and  councillors  who  signed  them,  they 
should  have  been,  without  reason  or  apology,  omitted,  and  their 
place  left  blank  on  the  page,  while  the  original  reference  to  them 
was  allowed  to  stand  in  the  index,  and  so  remains  in  all  subsequent 
editions  of  Croke,  to  this  day.  This  very  extraordinary  mutilation 
of  a  book,  then  of  high  authority  in  the  courts,  tends  to  show  that 
the  common  law  jurists,  who  did  not  themselves  actually  perpe- 
trate, were  still  willing  to  connive  at,  the  falsification  of  documents 
and  books,  to  accomplish  a  triumph  originally  attempted  from  un- 
worthy motives,  and  pursued  with  persevering  zeal,  apparently, 

8  Dunlap's  Ad.  Prao.  18;  Zonch,  Ass.  7;  (Jodolph.  168. 
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from  pride  of  opinion,  or  motives  as  discreditable  as  those  in  which 
the  controversy  had  originated.' 

§  99.  These  articles  were  not  liable  to  the  objection  that  they 
were  not  signed,  and  for  a  number  of  years  they  kept  the  peace 
between  the  courts.  The  troubles,  however,  between  the  king 
and  the  parliament  and  his  people  soon  commenced,  and  resulted 
in  the  overthrow  of  the  royal  authority  and  the  establishment  of 
the  Protectorate.  Little  more  is  now  known  of  the  contest,  except 
that  it  was  probably  renewed  as  soon  as  the  check  of  royal  author- 
ity was  withdrawn.  The  republican  parliament  was  then  called 
upon  by  the  friends  of  trade  and  commerce,  to  take  sides  with  the 
admiralty,  and  to  secure  to  the  people  the  benefits  of  its  more 
enlarged  jurisdiction;  and  the  ordinance  of  1648  was  the  conse- 
quence."   It  was  as  follows : — 

Extranet  from  ScobeWs   Collection  of  the  Acts  cmd  Ordmcmces 

of  Hie    RepMican   Oovemment    of  Englcmd.    Anno    1648, 

page  147. 

"Chapter  112. 

"  The  Jurisdiction  of  the  Court  of  Admiralty  settled. 

§  100.  "The  Lords  and  Commons  assembled  in  Parliament, 
•  finding  many  inconveniences  daily  to  arise,  in  relation  both  to  the 
trade  of  this  Kingdom,  and  the  Commerce  with  foreign  parts, 
through  the  uncertainty  of  jurisdiction  in  the  trial  of  maritime 
causes  do  ordain  and  be  it  ordained  by  the  authority  of  Parliament. 
That  the  Court  of  Admiralty  shall  have  cognizance  and  jurisdic- 
tion against  the  ship  or  vessel,  with  the  tackle,  apparel  and  furni- 
ture thereof;  in  all  causes  which  concern  the  repairing,  victualling 
and  furnishing  provisions  for  the  setting  of  such  ships  or  vessels  to 
sea ;  and  in  all  cases  of  bottomry,  and  likewise  in  contracts  made 
beyond  the  seas,  concerning  shipping,  or  navigation,  or  damages 
happening  thereon,  or  arising  at  sea  in  any  voyage ;  and  likewise 
in  all  cases  of  charter  parties,  or  contracts  for'  freight,  bills  of 
lading,  mariners'  wages,  or  damages  in  goods  laden  on  board  ships, 

*  Cio.  Cor.  Lond.  296,  1657,  first  edit,  and  1671,  eeoond  edit.,  and  subsequent 
editions;  Pxyime,  100. 
»  HaU's  Ad.  Intro,  zady. 


54  THE  AMERICAN  ADMEBALTy. 

or  Other  damages  done  by  one  ship  or  vessel  to  another,  or  by 
anchors,  or  want  lying  of  buoys,  except  always  that  the  said  Court 
of  Admiralty  shall  not  hold  pleas,  or  admit  actions  upon  any  bills 
of  exchange,  or  accounts  betwixt  merchant  and  merchant,  or  their 
factors. 

§  101.  "And  be  it  ordained.  That  in  all  and  every  the  matters 
aforesaid,  the  said  Admiralty  Court  shall  and  inay  proceed  and 
take  recognizances  in  due  form,  and  hear,  examine,  and  finally  end, 
decree,  sentence  and  determine  the  same  according  to  the  laws  and 
customs  of  the  sea,  and  put  the  same  decrees  and  sentences  in 
execution,  without  any  let,  trouble  or  impeachment  whatsoever, 
any  law,  statute  or  usage  to  the  contrary  heretofore  made  in  any 
wise  notwithstan(Jing;  saving  always  and  reserving  to  all  and 
every  person  and  persons,  that  shall  find  or  think  themselves 
aggrieved  by  any  sentence  definitive,  or  decree  having  the  force  of 
a  definitive  sentence,  or  importing  a  damage  not  to  be  repaired  by 
the  definitive  sentence  given  or  interposed  in  the  Court  of  Admi- 
ralty, in  all  or  any  of  the  cases  aforesaid,  their  right  of  appeal  in 
such  form  as  hath  heretofore  been  used  from  such  decrees  or  sen- 
tences in  the  said  Court  of  Admiralty. 

§  102  "Provided  always,  and  be  it  further  ordained  by  the 
authority  aforesaid,  that  from  henceforth  there  shall  be  three 
judges  always  appointed  of  the  said  court,  to  be  nominated  from 
time  to  time  by  both  houses  of  Parliament,  or  such  as  they  shall 
appoint;  and  that  every  of  the  judges  of  the  said  court  for  the 
time  being,  that  shall  be  present  at  the  giving  of  any  definite  sen- 
tence in  the  said  Court,  shall  at  the  same  time,  or  before  such  sen- 
tence given  openly  in  Court,  deliver  his  reasons  in  law  of  such  his 
sentence,  or  of  his  opinion  concerning  the  same;  and  shall  also 
openly  in  Court  give  answers  and  solutions  (as  far  as  he  may),  to 
such  laws,  customs  or  other  matter  as  shall  have  been  brought  or 
alleged  in  Court,  on  that  part  against  whom  such  sentence  or  opin- 
ion shall  be  given  or  declared  respectively. 

"Provided  also,  That  this  Ordinance  shaU  continue  for  three 
years,  and  no  longer. 

"  Passed,  the  12th  April,  1648. 
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^'Made  perpetual  by  Ordinances  of  2nd  April,  1641.    C.  3  — 
1654.  C.  21.  and  1645.  C.  10. 
"  Expired  at  the  Restoration,  anno  1660." 

§  103.  Under  this  ordinance,  the  admiralty  was  administered 
till  the  Eeetoration  by  Dr.  Godolphin,  who  had  been  one  of  the 
Judges  of  the  Admiralty  imder  CromweU,  and  had  written  his 
View  of  the  Admii^l  Jurisdiction.  So  great  was  his  reputation  for 
int^rity  and  knowledge,  that  at  the  Eestoration  he  was  made 
King's  Advocate,  and  he  immediately  published  his  work,  in  which 
the  actual  jurisdiction  of  the  court  is  set  forth  as  follows: — " 

§  104.  "  Within  the  cognizance  of  this  jurisdiction  are  all  affairs 
that  peculiarly  concern  the  Lord  High  Admiral,  or  any  of  his 
officers  quatenvs  such;  all  matters  immediately  relating  to  the 
navies  of  the  kingdome,  the  vessels  of  trade,  and  the  owners  there- 
of, as  such ;  all  affairs  relating  to  mariners,  whether  ship-officers  or 
common  mariners,  their  rights  and  privileges  respectively;  their 
office  and  duty ;  their  wages ;  their  offences,  whether  by  wilfulness, 
casualty,  ignorance,  negligence,  or  insufficiency,  with  their  punish- 
ments. Also  all  affairs  of  commanders  at  Sea,  and  their  under- 
officers,  with  their  respective  duties,  privileges,  immunities, 
offences,  and  punishments. 

§  105.  "  In  like  manner  all  matters  that  concern  owners  and 
proprietors  of  ships,  as  such ;  and  all  Masters,  Pilots,  Steersmen, 
Boatswains,  and  other  Ship-Officers ;  all  Ship-wrights,  Fishermen, 
Ferry-men,  and  the  like ;  also  all  causes  of  seizures,  and  Captures 
made  at  Sea,  whether  jv/re  Belli  Publidj  or  jvo'e  JBelli  Privati, 
by  way  of  Eeprizals,  or,  jure  nvUo  by  way  of  Piracy;  Also 
all  Charter  parties,  Cocquets,  Bills  of  Lading,  Sea-Commissions, 
Letters  of  safe  Conduct,  Factories,  Invoyces,  Skippers  Bolls, 
Inventories,  and  other  Ship-papers ;  Also  all  causes  of  Freight, 
Mariners  wages,  Load-manage,  Port-charges,  Pilotage,  Anchorage, 
and  the  like. 

11  Hall'a  Ad.  Intro,  p.  zzviii  i*  Godolph.  43-48. 
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§  106.  "  Also  all  causes  of  Maritime  Contracts  indeed  or  as  U 
were  Contracts,  whether  upon,  or  beyond  the  Seas ;  all  causes  of 
mony  lent  to  Sea,  or  upon  the  Sea,  called  Fmnu8  Hfcmticum  Pe- 
cunia  trafectitia,  usura  maritimaj  Bomarymony^  the  Gross  Ad- 
Tenture,  and  the  like ;  all  causes  of  pawning,  hypothecating,  or 
pledging  of  the  ship  itself,  or  any  part  thereof,  or  her  Lading,  or 
otlier  things  at  Sea;  all  causes  of  Jactus^  or  casting  goods  over 
board ;  and  Contributions,  either  for  Kedemption  of  Ship  or  Lad- 
ing, in  case  of  seizure  by  Enemies  or  Pyrats,  or  in  case  of  goods 
damnified,  or  disburdening  of  ships,  or  other  chances,  with  Aver- 
age ;  also  all  causes  of  spoil  and  depredations  at  Sea,  Kobberies  and 
Pyracies ;  also  all  causes  of  Naval  Consort-ships,  whether  in  "War 
or  Peace ;  Ensurance,  Mandates,  Procurations,  Payments,  Accep- 
tilations.  Discharges,  Loans  or  Oppignorations,  Emptions,  Vendi- 
tions, Conventions,  taking  or  letting  to  Freight,  Exchanges,  Part- 
nership, Factoridge,  Passage-money,  and  whatever  is  of  Maritime 
nature,  either  by  way  of  Namgation  upon  the  Sea,  or  of  Negotior 
tion  at  or  beyond  the  Sea  in  the  way  of  Marine  Trade  and  Com- 
merce ;  also  the  Nautical  Eight  which  Maritime  persons  have  in 
ships,  their  Apparel,  Tackle,  Furniture,  Lading,  and  all  things  per- 
taining to  Navigation ;  also  all  causes  of  Out-readers,  or  Out-rig- 
gers, Furnishers,  EGrers,  Fraighters,  Owners,  Part-owners  of  ships, 
as  such ;  also  all  causes  of  Priviledged  ships,  or  Vessels  in  his 
Majesties  Service  or  his  Letters  of  safe  Conduct ;  also  all  causes  of 
shipwreck  at  Sea,  Flotson,  Jetson,  Lagon,  WaifFs,  Deodands, 
Treasure-Trove,  Fishes-Eoyal ;  with  the  Lord  Admiral's  shares, 
and  the  Finders  respectively. 

§  107.  "Also  all  causes  touching  Maritime  offences  or  misde- 
meanours, such  as  cutting  the  Bouy-Rope  or  Cable,  removal  of  an 
Anchor  whereby  any  Vessel  is  moored,  the  breaking  the  Lord 
Admiral's  AiTCsts,  made  either  upon  person,  ship,  or  goods; 
Breaking  Arrests  on  ships  for  the  King's  Service,  being  punish- 
able with  Confiscation  by  the  Ordinance  made  at  Ghrimshy  in  the 
time  of  Rich,  I.  Mariners  absenting  themselves  from  the  King's 
Service  after  their  being  prest ;  Impleading  upon  a  Maritime  Con- 
tract, or  in  a  Maritime  Cause  elsewhere  than  in  the  Admiralty, 


COMMON  LAW  AND  ADMIBALTT  00UBT8. 


67 


contrary  to  the  Ordinance  made  at  Hastings  by  Ed.  I."  and  con- 
trary to  the  Laws  and  Cnstomes  of  the  Admiralty  of  England ; 
Forestalling  of  Com,  Fish,  &c.  on  ship-board,  regrating  and  exac- 
tion of  water-ofBcers;  the  appropriating  the  benefit  of  Salt-waters 
to  private  use  exclusively  to  others  without  his  Majesties  Licence; 
Kiddles,  Wears,  Blind  stakes,  Water  mills,  and  the  like,  to  the 
obstruction  of  Navigation  in  great  Eivers ;  False  weights  or  mea- 
sures on  ship-board;  Concealing  of  goods  found  about  the  dead 
within  the  Admiral  Jurisdiction,  or  of  Flotsons,  Jetsons,  Lagons, 
WaifFs,  Deodands,  Fishes  RoyaL^  or  other  things  wherein  the 
Kings  Majesty  or  his  Lord  Admiral  have  interest;  Excessive 
wages  claimed  by  Ship-wrights,  Mariners,  &c.  Maintainors,  Abet- 
tors, Receivers,  Concealers  or  Comforters  of  Pyrats ;  Transporting 
Prohibited  goods  without  Licence;  Draggers  of  Oysters  and 
Muscles  at  unseasonable  times,  'oiz.  between  May-day,  and  Holy- 
rood-day  ;  Destroyers  of  the  brood  or  young  Fry  of  Fish ;  such  as 
claim  Wreck  to  the  prejudice  of  the  King  or  Lord  Admiral ;  such 
as  unduly  claim  privileges  in  a  Port ;  Disturbers  of  the  Admiral 
Officers  in  execution  of  the  Court-Decrees;  Water-Bayliffs  and 
Searchers,  not  doing  their  duty;  Corruption  in  any  of  the  Admiral- 
Court-Oflicers ;  Lnporters  of  unwholesome  Victuals  to  the  peoples 
prejudice ;  Fraighters  of  strangers  Vessels  contrary  to  the  Law ; 
Transporters  of  prisonei-s,  or  other  prohibited  persons  not  having 
Letters  of  safe  Conduct  from  the  King,  or  his  Lord  Admiral; 
Casters  of  Ballasts  into  Ports  or  Harbours,  to  the  prejudice  there- 
of; Unskilful  Pilots,  whereby  ship  or  man  perish ;  Unlawful  Nets, 
or  other  prohibited  Engines  for  Fish ;  Disobeying  of  Embargos,  or 
going  to  Sea  contrary  to  the  Prince  his  command,  or  against  the 
Law ;  Furnishing  the  ships  of  Enemies,  or  the  Enemy  with  ships ; 
All  prejudice  done  to  the  Banks  of  Navigable  Rivers,  or  to  Docks, 
Wharffs,  Keys,  or  anything  whereby  Shipping  may  be  endangered, 
Navigation  obstructed,  or  Trade  by  Sea  impeded ;  Also  embezil- 
ments  of  ship-tackle  or  furniture;  all  substractions  of  Mariners 
wag^ ;  all  defraudings  of  his  Majesties  Customes,  or  othei*  Duties 
at  Sea;  also  all  prejudices  done  to,  or  by  passengers  a  shipboard; 
and  all  damages  done  by  one  ship  or  Vessel  to  another ;  also  to  go 

»  Anie,  §§.  66,  66, 57. 
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to  Sea  in  tempestuous  weather,  to  sail  in  devious  places,  or  among 
Enemies,  Pyrats,  Bocks,  or  other  dangerous  places,  being  not 
necessitated  thereto;  all  clandestine  attempts  by  making  privy 
Cork-holes  in  the  Vessels,  or  otherwise,  with  intent  to  destroy  or 
endanger  the  ship;}  also  the  shewing  of  false  Lights  by  Night 
either  on  shore,  or  in  Fishing  Yessels,  or  the  Uke,  on  purpose  to 
intice  Sailers,  to  the  hazard  of  their  Vessels ;  all  wilful  or  pur- 
posed entertaining  of  imskilful  Masters,  Pilots  or  Mariners,  or 
sailing  without  a  Pilot,  or  in  Leaky  and  insufficient  Vessels ;  also 
the  over-burdening  the  ship  above  her  birth-mark,  and  all  iU  stow- 
age of  goods  a  shipboard;  also  all  Importation  of  Contrahamda 
goods,  or  Exportation  of  goods  to  prohibited  Ports,  or  the  places 
not  designed;  together  with  very  many  other  things  relating 
either  to  the  state  or  condition  of  persons  Maritime,  their  rights, 
their  duties,  or  their  defaults."  ** 

§  108.  This  ordinance  ceased  to  be  in  force  at  the  Kestoration, 
and  the  common  law  judges  again  prohibited  the  admiralty.  The 
merchants  petitioned  for  a  reobservance  of  the  rules  of  1632 ;  but 
neither  their  petitions,  nor  Judge  Godolphin's  arguments  and 
learning,  were  regarded;  and  the  civilians,  tired  of  the  struggle, 
appear  to  have  preferred  a  peace,  however  disadvantageous,  to  war, 
however  justly  it  might  be  carried  on.  The  violent  opinions,  jBrst 
expressed  by  Lord  Coke,  and  afterwards  supported  by  others  with 
more  subserviency  than  reason,  could  not  be  resisted,  and  the  ad- 
miralty submitted.  It  is  well  remarked  by  Edwards  :  "Although 
so  much  of  the  ancient  authority  of  the  Admiralty  Court  has  been 
rendered  nugatory  in  this  nineteenth  century,  that  court  may 
look  back  with  pride  and  observe  how  well  it  has  survived  the 
conflict; — how  the  arguments  which  were  put  forth  with  force, 
by  those  learned  civilians  in  the  sixteenth  and  seventeenth  cen- 
turies appear,  at  last,  to  be  listened  to  ;  for  now  the  rule  of  local- 
itj/y  to  which  it  was  attempted  to  confine  the  jurisdiction  of  the 
admiralty,  has  almost  entirely  given  way  to  the  more  rational  one 
of  the  Bxibject-^matter  to  be  adjudicated  upon."  The  wants  of 
commerce,  in  this  commercial  age,  have  become  too  imperious 

14  Godolph.  Ad.  Juris,  43  to  48. 
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to  be  disr^arded ;  and  even  in  England,  in  the  stat.  3  and  4: 
Vie,  c.  65,  a  great  step  has  been  taken  towards  restoring  to  the 
High  Court  of  Admiralty  those  cases  of  admiralty  and  maritime 
jurisdiction  of  which  the  common  law  courts  had  deprived  them." 

§  109.  The  commissions  to  the  vice-admirals,  issued  from  the 
Lord  High  Admiral,  and  to  the  vice-admiralty  courts,  issued  from 
the  High  Court  of  Admiralty,  during  the  next  hundred  years, 
while  they  furnish  evidence  of  the  extent  of  the  jurisdiction  of  the 
courts  to  which  they  were  issued,  and  also  evidence  of  the  juris- 
diction of  the  High  Court  of  Admiralty  from  which  they  issued, 
show  that,  wherever  prohibitions  could  not  reach  the  Admiralty, 
there  its  ancient  plenary  and  beneficial  jurisdiction  was  deputed 
and  exercised,  originally  and  on  appeal,  without  restraint." 

§  110.  While  it  is  thus  clear  that  the  ancient  jurisdiction  of  the 
English  Admiralty  was  of  a  most  extended  and  beneficial  char- 
acter, embracing  all  maritime  causes  of  action,  it  is  equally  true, 
that  by  prohibitions  on  most  inconsistent  and  extraordinary 
groiuids,  '*  granted,"  as  Prynne  says,  "  on  sudden  motions  without 
solemn  argument,"  the  exercise  of  that  jurisdiction  was  from  time 
to  time  restrained  by  the  King's  Bench  within  very  narrow  limits. 
The  mode  and  character  of  the  opposition  to  that  jurisdiction,  I 
have  not  treated  in  detail.  The  curious  inquirer  will  find  all  that 
he  can  desire  on  this  subject  in  the  great  case  of  De  Lovio  v.  Boit, 
2  Q^lison,  398,  and  the  works  and  cases  there  quoted,  and  referred 
to  and  examined  by  Judge  Story,  vrith  an  affluence  of  learning  and 
a  wisdom  and  acuteness  of  criticism,  which,  in  that  early  period  in 
his  judicial  career,  promised  for  him  that  fame,  wliich,  afterwards, 
equalled  his  highest  hopes,  and  shed  a  permanent  lustre  on  the 
judicial  history  of  the  nation. 

»*  Hall  Ad.  Intro,  xi  ;  2  Brown  Civ.  and  Ad.  Law,  78;  The  Ocean,  3  W.  Bob. 
868 ;  *^  It  was  deemed  expedient  to  restore  the  ancient  jurisdiction  of  the  Conrt  of 
Admiralty.'* — Br.  Lushm^/Um,  p.  871. 

1*  Vide  Those  commissions;  post,  %%  118-160. 
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CHAPTEE   VII. 

TuE  English  AmaRAifrr  at  the  Time  of  the  American  Revo- 
lution. 

§  111.  It  has  been  remarked,  that  our  situation  as  British  colo- 
nies, previous  to  the  Eevolution,  and  the  adoption  of  the  English 
common  law,  as  interpreted  in  the  English  books,  did  much  to 
influence  opinion  in  this  country,  in  favor  of  the  narrow  English 
rule  of  admiralty  jurisdiction  which  prevailed  at  that  time.  That 
that  narrow  platform  of  jurisdiction  was  only  what  remained  after 
centuries  of  strife  between  the  courts  of  common  law  and  the 
Court  of  Admiralty  had  resulted  in  confining  the  admiralty  to  the 
following  very  inconsiderable  class  of  cases :  — 

To  enforce  judgments  of  foreign  courts  of  admiralty,  where 
the  person  or  the  goods  are  within  the  reach  of  the  court; 

Mariners'  wages,  where  the  contract  is  not  under  seal,  and  is 
made  in  the  usual  form ; 

Bottomry,  in  certain  cases  and  under  many  restrictions; 

Salvage,  where  the  property  was  not  cast  on  shore ; 

Cases  between  part  owners  disputing  about-  the  employment  of 
the  ship ; 

Collisions  and  injuries  to  property  or  persons  on  the  high  seas; 

Droits  of  the  admiralty.* 

This  was  all  that  was  left  of  that  large  jurisdiction  which  it  had 
before  rightfully  exercised  for  centuries. 

It  is  not  easy  to  perceive  any  satisfactory  reason  why  these  few 
causes  of  action  alone  (having  no  peculiar  odor  of  nationality), 
should  be  deemed  of  so  much  importance,  as  to  be  withdrawn 
from  the  judicial  power  of  the  states,  and  made  the  subject  of  a 
constitutional  grant  to  the  national  government.     Indeed  it  would 

1  Waring  v.  Clarke,  5  Howard,  45^-8 ;  8  Black.  Com.  106. 
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seem  more  like  puerile  caprice,  than  that  ripe  wisdom  which  we 
habitually  look  for  in  the  fathers  of  the  republic. 

§  112.  The  stru^le  between  these  courts  originated  in  the 
same  spirit  that  attempted  to  break  down  the  whole  system  of 
equity;  and  none  can  deny  that  the  courts  of  common  law 
manifested  a  great  degree  of  jealousy  and  hostility,  fostered  by 
strong  prejudice,  and  a  very  imperfect  knowledge  of  the  subject. 
The  English  Admiralty  has  always  rightfully  had  jurisdiction  over 
all  maritime  contracts :  and  the  decisions  of  the  courts  of  common 
law,  prohibiting  its  exercise,  are  neither  consistent  in  themselves 
nor  reconcilable  with  principle.  In  those  days,  when  might  was 
right,  in  courts  as  well  as  campfe,  and  jealousy,  prejudice,  and  ar- 
rogance, to  say  nothing  of  the  love  of  gain,  influenced  the  judicial 
decisions  of  judges,  had  the  common  law  courts  had  the  power  to 
issue  writs  of  prohibition  to  the  Chancellor,  and  had  that  high 
oflScer  been  anything  less  than  the  highest  judicial  functionary, 
and  the  first  subject  in  the  realm,  the  Coui-t  of  Chancery  would 
have  met  the  fate  of  the  Court  of  Admiralty,  and  would  have 
been  stripped  of  the  most  useful  portion  of  its  jurisdiction.' 

§  113.  The  Court  of  King^s  Bench  has  power  to  issue  prohibi- 
tions, but  it  has  no  power  to  extend  or  diminish  the  jurisdiction  of 
the  admiralty.  That  jurisdiction  is  conferred  by  the  king's  pre- 
rogative and  royal  commission,  or  by  statute,  or  immemorial  usage, 
and  not  otherwise,  and  can  be  limited  only  in  the  same  manner.  If 
the  king's  commission,  or  the  proper  exercise  of  the  royal  preroga- 
tive, or  a  statute,  give  the  jurisdiction,  the  King's  Bench  cannot  de- 
prive the  court  of  its  jurisdiction,  that  is  to  say,  of  its  right  to  take 
cognizance  of  causes,  although  by  an  improper  exercise  of  irrespon- 
sible power,  it  can  prevent  the  admiralty  from  exercising  the  ju- 
risdiction which  properly  belongs  to  it.  The  right  of  the  admi- 
ralty depends  upon  the  construction  of  the  grant  of  jurisdiction 
alone,  no  matter  how  often  or  for  what  causes,  prohibitions  may 
have  been  issued.  The  Court  of  King's  Bench  has  neither  legisla- 
tive nor  executive  powers  which  enable  it  rightfully  to  dispense 

<  The  Jerasalem,  2  GalL  848. 
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with  the  law,  whether  that  law  be  founded  in  parliamentary  or 
prerogative  le^slation. 

If  at  the  time  of  the  American  Revolution,  and  before  the  adop- 
tion of  the  Constitution  of  the  United  States,  the  King^s  Bench  had 
determined  to  carry  out,  to  their  legitimate  extent,  the  rules  under 
which  the  admiralty  jurisdiction  had  been  so  much  restricted,  then 
prohibitions  must  have  issued  in  all  cases  of  mariners'  wages, 
contracts  under  seal,  (bottomry  and  respondentia  bonds),  contracts 
signed  on  shore,  or  within  any  county,  including  every  port  in 
the  realm;  and  the  Englisli  Court  of  Admiralty  would  have  been 
denied  its  entire  jurisdiction,  and,  even  were  such  the  case,  it  will 
hardly  be  contended,  that  the  English  Court  of  King's  Bench  would 
have  annihilated  all  cases  of  admiralty  and  maritime  jurisdiction 
throughout  the  world,  so  that  the  words  used  in  the  constitution 
woidd  have  no  force  or  signification  whatever.  That  court  surely 
has  not  now,  nor  could  it  have  then  had,  any  such  power  to  affect 
the  legislation  and  institutions  of  other  nations.  It  had  no  such 
power  in  the  days  of  Lord  Coke.  If  it  could  not  have  abolished 
all  eases  of  admiralty  and  maritime  jurisdiction,  how  coidd  it  abol- 
ish any  of  them?' 

»  Ante  §§  14,  28,  37 ;  The  Exchange  v,  McFaddon,  7  Cranch,  136. 
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CHAPTER    VIII. 

The  Admiralty  Jurisdiction  of  Scotland  and  Ireland. 

§  114.  The  admiralty  and  maritime  jurisdiction  of  the  other, 
portions  of  the  Empire  of  Great  Britain,  and  even  of  that  island, 
by  no  means  harmonized  with  this  narrow  jurisdiction  of  the  High 
Court  of  Admiralty  of  the  kingdom  of  England.  In  the  kingdom 
of  Scotland,  and  in  the  American  Colonies,  the  admiralty  jurisdic- 
tion was  of  the  most  extensive  and  beneficial  character.* 

SCOTLAND. 

§  115.  "It  is  true  that  in  Scotland,  before  the  creation  of  an 
admiral  after  the  example  of  other  nations,  the  Deans  of  the  Gild 
were  ordinarily  judges  in  civil  debates  betwixt  mariner  and  mer- 
chant, as  the  Water-Bailey  betwixt  mariner  and  mariner,  like  as 
the  High  Justice  was  judge  in  their  criminals.  Which  actions,  all 
now  (A.  D.  1682)  falling  forth  betwixt  the  persons  aforesaid,  of 
due,  appertain  to  the  jurisdiction  of  the  Admiral,  and  therefore  his 
Judge  Depute  or  Commissar,  called  Judge  Admiral,  and  none 
other,  should  sit,  cognosce,  determine  and  minister  justice  in  the 
aforesaid  causes.  As  likewise  upon  all  complaints,  contracts,  of- 
fences, pleas,  charges,  assecurations,  debts,  counts,  charter  parties, 
covenants,  and  all  other  writings  concerning  lading  and  unlading  of 
ships,  fraughts  (freights),  hires,  money  lent  upon  casualties  and 
hazard  at  sea,  and  all  other  businesses  whatsoever  amongst  sea- 
farers, done  on  sea,  this  side  sea,  or  beyond  sea,  not  forgetting  the 
cognition  of  writs  and  appeals  from  other  judges,  and  the  causes 
and  actions  of  reprisals  or  letters  of  mark,"  and  also  a  most  extended 
police  and  criminal  jurisdiction.* 

The  Scotch  Admiralty  Court  has  always  had  jurisdiction  also  in 

1  De  Lovio  «.  Boit,  2  Gal.  Rep.  468,  475. 

*  The  GoUectioii  of  Sea  Laws :  a  Scotch  tract,  in  Malynes,  chap.  2,  47,  48. 
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cases  arising  on  Bills  of  Exchange  and  other  mercantile  causes  not 
maritime,  and  also  jurisdiction  to  arrest  a  debtor  about  to  depart 
the  country,  and  compel  him  to  give  security  to  pay  the  debt.* 

§  116.  The  High  Admiral  is  His  Majesty's  Justice  General 
upon  the  seas,  and  in  all  ports,  harbors,  creeks ;  and  upon  the  navi- 
gable rivers  below  the  first  bridges  and  within  the  flood  mark,  he 
hath  jurisdiction  in  all  maritime  and  seafaring  causes,  foreign  and 
domestic,  whether  civil  or  criminal,  within  the  realm.  The  juris- 
diction of  the  Court  of  Admiralty  is  both  civil  and  criminal.  In 
civil  matters,  the  Judge  Admiral  is  judge  in  the  first  instance,  in 
all  maritime  causes,  as  in  questions  on  charter  parties,  freights,  sal- 
vages, wrecks,  bottomries,  policies  of  insurance,  and  all  questions 
relating  to  the  lading  and  unlading  of  sliips,  or  any  act  to  be  per- 
formed within  the  bounds  of  his  jurisdiction.  He  has  jurisdiction 
also  in  all  actions  for  recovery  of  goods,  or  their  value,  where  the 
goods  have  been  sent  by  sea  from  one  port  to  another.  In  criminal 
matters,  he  has  the  exclusive  cognizance  in  the  crimes  of  mutiny 
and  piracy  on  shipboard.* 

lEELAND. 

§  117.  There  has  also  been  in  Ireland,  from  time  immemorial, 
an  Instance  Court  of  Admiralty,  and,  up  to  the  year  1782,  it  also 
exercised  the  powers  of  a  prize  court.  By  the  articles  of  Union, 
and  by  the  act  of  1782,  its  jurisdiction  was  confined  to  causes  civil 
and  maritime  only.* 

I  have  not  thought  it  necessary  to  inquire  into  the  details  of  the 
actual  jurisdiction  of  the  Irish  Admiralty,  and  give  it  this  passing 
notice,  only  further  to  illustrate  the  remark  which  has  been  made 
before,  that,  in  the  different  portions  of  the  British  Empire,  admi- 
ralty jurisdiction  was  exercised  in  a  widely  different  extent,  and 
that  "  all  admiralty  and  maritime  cases"  would  even  then  embrace 
more  than  the  small  class  permitted  to  the  English  Admiralty. 


'  Boyd'a  Proceedings  of  the  Admiralty  of  Scotland,  67 ;  ibid.  69. 

*  Dnnlap's  Prac.  84;  Boyd's  Proceedings,  4,  6,  6;  2  Brown  Civ.  &  Ad.  30;  Bell's 
Dia  of  tlie  Laws  of  Scotland,  29  (words  ^ ^Admiral"  and  ^^  Court  of  Admiralty") ; 
Erskine's  Laws  of  Scotland,  82. 

«  2  Brown  Civ.  &  Ad.  82. 
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CHAPTER    IX. 

The  ApMTRALTr  and  Marttime  Jurisdicthon  of  the  British 

Colonies. 

§  118.  At  the  time  of  the  American  Revolution,  in  addition  to 
the  admiralty  and  maritime  tribunals  of  England  and  Scotland, 
there  existed  the  Admiralty  Courts  of  the  British  Colonies. 

Under  the  British  Constitution,  the  statutes  of  the  Imperial 
Parliament  do  not  bind  the  colonies,  unless  they  are  expressly 
named,  while  the  king's  commission  runs  through  his  whole  do- 
minions.* It  is  under  the  king's  commissions,  that  the  colonial, 
vice-admiralty  courts  wexe  created,  and  their  jurisdiction  re- 
mained as  it  had  been  originally  granted.  Those  commissions 
were  issued  from  the  High  Court  of  Admiralty,  and  thus  fur- 
nished, at  their  respective  dates,  evidence  not  only  of  the  juris- 
diction of  the  colonial  courts  to  which  they  were  issued,  but  also 
of  the  High  Court  of  Admiralty  at  home,  from  which  they  eman- 
ated. They  issued  from  time  to  time  to  the  governors,  vioe- 
admirals,'and  judges  of  vice-admiralty  in  the  colonies.  They  are 
of  four  kinds:  — 

Ist.  The  commission  to  the  governor  as  governor,  which  issued 
from  the  office  of  the  Secretary  of  State. 

2d.  The  commission  to  the  governor  as  vice-admiral,  which 
i^ued  from  the  High  Court  of  Admiralty. 

3d.  The  general  commission  to  the  governor,  and  all  the  prin- 
cipal officers  of  state,  under  the  act  for  the  more  effectual  sup- 
pression of  piracy,  which  issued  from  the  office  of  the  Secretary  of 
State. 

4th.  The  commission  to  the  judges  of  the  Vice- Admiralty 
Court,  which  issued  frcwn  the  High  Court  of  Admiralty.' 

>  De  Loyio  v  Boit,  2  GaU.  470 ;  Waring  v  Clarke,  5  How.  461. 
*PM^%12^etieq.;  The  Elizabeth,  1  Hag.  Ad.  226 ;  TheVolmiteerylSimiii.  557. 
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§  119.  Many  of  these  commissions  may.  be  found  in  the  oflSces 
of  the  secretaries  of  state  of  the  different  states ;  but  as  they  are 
not  easily  accessible,  I  shall  insert  one  of  each  at  full  length, 
although  some  portion  of  their  contents  has  no  particular  relation 
to  the  matter  of  the  admiralty  jurisdiction.  They  are  inserted 
without  regard  to  chronological  order,  because,  from  the  imper- 
fection of  the  records  in  the  State  of  New  York,  they  are  not  pre- 
served in  that  order.  The  commission  of  the  governor  gave  him 
power  to  create  courts  of  admiralty,  according  to  the  commissions 
which  he  should  receive  from  the  High  Court  of  Admiralty  at 
home.' 

§  120.  A  large  portion  of  the  commission  of  the  goveraor,  as 
the  political  head  of  the  colony,  has  no  further  relation  to  this 
question,  than  as  showing  how  completely  the  organization  and 
power  of  the  courts  was  kept  within  the  control  of  mere  preroga- 
tive regulation.  That  portion  of  it  will  not  be  inserted  here.  The 
clauses  giving  the  power  to  create  courts  are  inserted,  to  show 
as  well  that  the  common  law  and  admiralty  jurisdiction  were 
created  in  the  same  manner,  as  that  the  admiralty  jurisdiction  was 
granted  in  very  general  terms. 

Conmdssion  of  the  Governor. 

§  121.  "  William  the  Third,  by  the  grace  of  God,  of  England, 
Scotland,  France,  and  Ireland,  King,  defender  of  the  faith,  &c. 
To  our  right  trusty  and  well  beloved  Edward  Hide,  Esq.,  com- 
monly called  Lord  Combury,  greeting.  .  .  .  And  we  do  by 
these  presents,  give  and  grant  unto  you  full  power  and  authority, 
with  the  advice  and  consent  of  our  said  council,  to  erect,  constitute 
and  establish  such  and  so  many  courts  of  judicature  and  public 
justice,  within  our  said  province  and  the  territories  under  your 
government,  as  you  and  they  shall  think  fit  and  necessary  for  the 
hearing  and  determining  of  all  causes,  as  well  criminal  as  civil,  ac- 
cording to  law  and  equity,  and  for  awarding  of  execution  there- 
upon, with  all  reasonable  and  necessary  powers,  authorities,  fees  and 
privileges  belonging  unto  them,  as  also  to  appoint  and  commission- 

'  Waring  9  Clarke,  5  How.  454 
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ate  fit  persons,  in  the  several  parts  of  your  government,  to  admin- 
ister the  oaths  appointed  by  act  of  parliament,  to  be  taken  instead 
of  the  oaths  of  allegiance  and  supremacy  and  the  test,  unto  such  b8 
shall  be  obliged  to  take  the  same,  and  likewise  to  require  them  to 
subscribe  the  forementioned  association.  And  we  do  hereby 
authorize  and  empower  you  to  conBtitute  and  appoint  judges  and 
justices  of  the  peace  and  other  necessary  officers  and  ministers  in 
our  said  province,  for  the  better  administration  of  justice  and  put- 
ting the  laws  in  execution,  and  to  administer  or  cause  to  be  admin- 
istered such  oath  or  oaths  as  are  usually  given  for  the  due  execu- 
tion and  performance  of  offices  and  places,  and  for  the  clearing  of 
truth  in  judicial  causes."         .         ...         ... 

§  122.  "  And  we  do  hereby  give  and  grant  unto  you,  the  said 
Lord  Combury,  full  power  and  authority  to  erect  one  or  more 
Court,  or  Courts  Admiral  within  our  said  province  and  territories 
for  the  hearing  and  determining  of  all  marine  and  other  causes 
and  matters,  proper  therein  to  be  heard,  with  all  reasonable  and 
necessary  powers  and  authorities,  fees  and  privileges,  as  aho  to 
exercise  all  powers  belonging  to  the  place  and  office  of  vice-ad- 
miral, of  and  in  all  the  seas  and  coasts  within  your  government, 
according  to  such  commission,  authorities  and  instructions  as  you 
shall  receive  from  ourself,  under  the  seal  of  our  admiralty,  or 
from  our  High  Admiral,  or  commissioners  for  executing  the  office 
of  High  Admiral  of  our  foreign  plantations  for  the  time  being." 

§  123.  The  commission  to  the  governor  as  vice-admiral  was 
very  full,  granting,  in  language  so  clear  that  it  cannot  be  mis- 
understood, an  admiralty  jurisdiction  as  wide  and  beneficial  as 
the  most  zealous  supporters  of  the  English  Admiralty  ever  claimed 
for  it. 

The  commission  to  Lord  Combury  as  vice-admiral  was  as 
follows.  The  original  commission  is  in  Latin,  and  I  have  availed 
myself  of  the  English  translation  of  similar  commissions  given  by 
Stokes  and  Du  Ponceau.* 

*  Drmlap's  Ad.  Prao.  35 ;  Stokes'  View  of  the  Colonies,  166 ;  Dn  Pon.  on  Juris.  158. 
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Comrmasion  of  the  Vice-Admiral, 
§  124.  "  Letters  patent  granted  to  the  very  noble  and  honorable, 
Edward,  Lord  Combury,  Governor  of  the  provinces  and  colonies 
of  New  York,  Connecticut,  and  East  and  West  New  Jersey, 
in  America,  and  of  the  same  Commander  in  Chief,  for  the  time 
being,  for  the  oflSce  of  Vice- Admiral  in  the  said  provinces  and  col- 
onies of  New  York,  Connecticut,  and  East  and  West  New  Jersey. 
"William  the  Third,  by  the  grace  of  God,  of  England,  Scot- 
land, France  and  Lreland,  King,  and  Defender  of  the  Faith,  to  our 
well  beloved,  and  liege  Edward,  Lord  Combury,  our  Governor  of 
our  provinces  and  colonies  -of  New  York,  Connecticut,  and  East 
and  West  New  Jersey,  in  America,  and  Commander  in  Chief  of 
the  said  provinces  and  colonies  for  the  time  being,  greeting: 

§  125.  "  We  confiding  veiy  much  in  your  fidelity,  care,  and  cir- 
cumspection in  this  behalf,  do,  by  these  presents,  which  are  to 
continue  during  our  pleasure  only,  constitute  and  depute  you  the 
said  A.  B.  Esq.,  our  Captain  General  and  Governor  in  Chief  afore- 
said, our  Vice- Admiral,  commissary,  and  deputy  in  the  oflSce  of 
Vice- Admiralty,  in  our  provinces  and  colonies,  aforesaid,  and  the 
territories  depending  thereon  in  America,  and  in  the  maritime 
parts  of  the  same  and  thereto  adjoining  whatsoever ;  with  power 
of  taking  and  receiving  all  and  every  the  fees,  profits,  advantages, 
emoluments,  commodities,  and  appurtenances  whatsoever  due,  and 
belonging  to  the  said  office  of  Vice-Admiral,  commissary,  and 
deputy  in  our  provinces  and  colonies,  and  the  territories  depending 
thereon,  and  maritime  parts  of  the  same  and  adjoining  to  them 
whatsoever,  according  to  the  ordinances  and  statutes  of  our  High 
Court  of  Admiralty  in  England. 

§  126.  "  And  we  do  hereby  remit  and  grant  unto  you,  the  afore- 
said A.  B.,  our  power  and  authority  in  and  throughout  our  prov- 
inces and  colonies,  aforementioned,  and  the  territories  depending 
thereon,  and  maritime  parts  whatsoever  of  the  same  and  thereto 
adjacent,  and  also  throughout  all  and  every  the  sea  shores,  public 
streams,  ports,  fresh  water  rivers,  creeks,  and  arms,  as  well  of  the 
sea,  as  of  the  rivers  and  coasts  whatsoever  of  our  said  provinces 
and  colonies,  and  the  territories  depending  thereon,  and  maritime 
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parts  whatsoever  of  the  same  and  thereto  adjacent,  as  well  within 
liberties  and  f  ranchises,  as  without. 

"To  take  cognizance  of,  and  proceed  in,  all  civil  and  maritime 
causes,  and  in  complaints,  contracts,  offences,  or  suspected  offences, 
crimes,  pleas,  debts,  exchanges,  accounts,  charter  parties,  agree- 
ments, suits,  trespasses,  injuries,  extortions,  and  demands,  and 
business  civil  and  maritime  whatsoever,  commenced  or  to  be  com- 
menced between  merchants,  or  between  owners  and  proprietors  of 
ships  and  other  vessels,  and  merchants  or  others  whomsoever,  with 
such  owners  and  proprietors  of  ships  and  all  other  vessels  whatso- 
ever, employed  or  used  within  the  maritime  jurisdiction  of  our 
vice-admiralty  of  our  said  provinces  and  colonies,  and  the  territo- 
ries depending  thereon,  or  between  any  other  persons  whomsoever, 
had,  made,  begun,  or  contracted  for  any  matter,  thing,  cause,  or 
business  whatsoever,  done  or  to  be  done  within  our  maritime  juris- 
diction aforesaid,  together  with  all  and  singular  their  incidents, 
Emergencies,  dependencies,  annexed  or  connexed  causes  whatsoever 
or  howsoever,  and  such  causes,  complaints,  contracts,  and  other  the 
p^mises  above  said,  or  any  of  them,  which  may  happen  to  arise, 
be  contracted,  had  or  done,  to  hear  and  determine  according  to  the 
rights,  statutes,  laws,  ordinances,  and  customs  anciently  observed. 

§  127.  "And  moreover,  in  all  and  singular  complaints,  contracts, 
agreements,  causes,  and  businesses  civil  and  maritime,  to  be  per- 
formed beyond  tlie  sea,  or  contracted  there,  howsoever  arising  or 
happening :  and  also  in  all  and  singular  other  causes  and  matters, 
which  in  any  manner  whatsoever  touch  or  any  way  concern,  or  an- 
ciently have  and  do,  or  ought  to  belong  unto  the  maritime  juris- 
diction of  our  aforesaid  Vice- Admiralty  in  our  said  provinces  and 
colonies,  and  the  territories  depending  thereon,  and  maritime  parts 
thereof 5  and  to  the  adjoining  whatsoever ;  and  generally,  in  all  and 
singular  all  other  causes,  suits,  crimes,  offences,  excesses,  injuries, 
complaints,  misdemeanors,  or  suspected  misdemeanors,  trespasses, 
regrating,  foi*estalling,  and  maritime  businesses  whatsoever, 
throughout  the  places  aforesaid,  within  the  maritime  jurisdiction 
of  our  Vice- Admiralty  of  our  provinces  and  colonies  aforesaid, 
and  the  territories  depending  thereon  by  sea  or  water,  on  the 
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banks  or  shores  of  the  same  howsoever  done,  committed,  perpe- 
trated, or  happening. 

§  128.  "  And  also  to  inquire  by  the  oaths  of  honest  and  lawful 
men  of  our  said  provinces  and  colonies,  and  the  territories  de- 
pending thereon,  and  maritime  parts  of  the  same  and  adjoining  to 
them  whatsoever,  dwelling  both  within  liberties  and  franchises  and 
without,  as  well  of  all  and  singular  such  matters  and  things, 
which  of  right,  and  by  the  statutes,  laws,  ordinances,  and  the 
customs  anciently  observed  were  wont  and  ought  to  be  inquired 
after,  as  of  wreck  of  the  sea,  and  of  all  and  singular  the  goods  and 
chattels  of  whatsoever  traitors,  pirates,  manslayers,  and  felons, 
howsoever  ofFending  within  the  maritime  jurisdiction  of  our  Vice- 
Admiralty  of  our  provinces  and  colonies,  aforementioned,  and  the 
territories  depending  thereon,  and  of  the  goods,  chattels,  and 
debts  of  all  and  singular  their  maintainors,  accessories,  councillors, 
abettors,  or  assistants  whomsoever. 

"And  also  of  the  goods,  debts,  and  chattels  of  whatsoever 
person  or  persons,  felons  of  themselves,  by  what  means,  or  ho,wso- 
ever  coming  to  their  death  within  our  aforesaid  maritime  juris- 
diction, wheresoever  any  such  goods,  debts,  and  chattels,  or  any 
part  thereof,  by  sea,  water,  or  land  in  our  said  provinces  and  colo- 
nies, and  the  territories  depending  thereon,  and  maritime  parts  of 
the  same  and  thereto  adjacent  whatsoever,  as  well  within  liberties 
and  franchises,  as  without,  have  been  or  shall  be  found  forfeited, 
or  to  be  forfeited,  or  in  being. 

§  129.  "  And  moreover,  as  well  of  the  goods,  debts,  and  chattels, 
of  whatsoever  other  traitors,  felons,  and  manslayers  wheresoever 
ofFending,  and  of  the  goods,  debts,  and  chattels  of  their  main- 
tainors, accessories,  counsellors,  abettors,  or  assistants,  as  of  the 
goods,  debts,  or  chattels  of  all  fugitives,  persons  convicted,  at- 
tainted, condemned,  outlawed,  or  howsoever  put,  or  to  be  put  in 
exigent  for  treason,  felony,  manslaughter,  or  murder,  or  any  other 
offence  or  crime  whatsoever;  and  also  concerning  goods  waived, 
flotson,  jetson,  lagon,  shares  and  treasure  found,  or  to  be  found ; 
deodands,  and  of  the  goods  of  all  others  whatsoever  taken,  or  to  be 
taken,  as  derelict,  or  by  chance  found,  or  howsoever  due,  or  to  be 
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due ;  and  of  all  other  casualties,  as  well  in,  upon,  or  by  the  sea  and 
shores,  creeks  or  coasts  of  the  sea,  or  maritime  parts,  as  in,  upon, 
or  by  all  fresh  waters,  ports,  public  streams,  rivers,  or  creeks,  or 
places  overflown  whatsoever,  within  the  ebbing  and  flowing  of  the 
sea  or  high  water,  or  upon  the  shores  and  banks  of  any  of  the  same 
within  our  maritime  jurisdiction  aforesaid,  howsoever,  whensoever, 
or  by  what  means  soever  arising,  happening,  or  proceeding,  or 
wheresoever  such  goods,  debts,  and  chattels,  or  other -the  premises, 
or  any  parcel  thereof  may,  or  shall  happen  to  be  met  with,  or  found 
within  our  maritime  jurisdiction  aforesaid. 

^  And  also  concerning  anchorage,  lastage,  and  ballast  of  ships, 
and  of  fishes  royal,  namely  sturgeons,  whales,  porpoises,  dolphins, 
kiggs,  and  grampuses,  and  general  of  all  other  fishes  whatsoever, 
which  are  of  a  great  or  very  large  bulk  or  fatness,  anciently  by 
right  or  custom,  or  any  way  appertaining  or  belonging  to  us. 

§  130.  "  And  to  ask,  require,  levy,  take,  collect,  receive,  and  ob* 
tain  for  the  use  of  us,  and  to  the  ofl^ice  of  our  High  Admiral  of 
Great  Britain  aforesaid  for  the  time  being,  to  keep  and  preserve 
the  said  wreck  of  the  sea,  and  the  goods,  debts,  and  chattels  of  all 
and  singular  other  the  premises. 

"  Together  with  all,  and  all  manner  of  fines,  mulcts,  issues,  for- 
feitures, amerciaments,  ransoms,  and  recognizances,  whatsoever, 
forfeited,  or  to  be  forfeited,  and  pecuniary  punishment  for  tres- 
passes, crimes,  injuries,  extortions,  contempts,  and  other  misde- 
meanors whatsoever,  howsoever  imposed  or  inflicted,  or  to  be 
imposed  or  inflicted  for  any  matter,  cause,  or  thing  whatsoever  in 
our  said  provinces  and  colonies,  and  the  territories  depending 
thereon,  and  maritime  parts  of  the  same  and  thereto  adjoining,  in 
any  Court  of  our  Admiralty  there  held  or  to  be  held,  presented  or 
to  be  presented,  assessed,  brought,  forfeited,  or  adjudged ;  and  also 
all  amerciaments,  issues,  flnes,  perquisites,  mulcts,  and  pecuniary 
punishments  whatsoever,  and  forfeitures  of  all  manner  of  recogni- 
zances, before  you  or  your  lieutenant,  deputy  or  deputies  in  our 
said  provinces  and  colonies,  and  the  territories  depending  thereon, 
and  maritime  parts  of  the  same  and  thereto  adjacent  whatsoever, 
happening  or  imposed,  or  to  be  imposed  or  inflicted,  or  by 
any  means  assessed,  presented,  forfeited,  or  adjudged,  or  how- 
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soever  by  reason  of  the  premises,  due  or  to  be  due  in  that  behalf 
to  us,  or  to  our  heirs  and  successors. 

§  131.  "  And  further  to  take  all  manner  of  recognizances,  cau- 
tions, obligations,  and  stipulations,  as  well  to  our  use  as  at  the 
instance  of  any  parties,  for  agreements  or  debts,  or  other  causes 
whatsoever,  and  to  put  the  same  into  execution,  and  to  cause 
and  command  them  to  be  executed;  and  also  to  arrest,  and 
cause  and  command  to  be  arrested,  according  to  the  civil  and 
maritime  laws,  and  ancient  customs  of  our  said  court,  all  ships, 
persons,  things,  goods,  wares  and  merchandizes,  for  the  premises 
and  every  of  them,  and  for  other  causes  whatsoever  concerning 
the  same,  wheresoever  they  shall  be  met  with,  or  found  through- 
out our  said  provinces  and  colonies,  and  the  territories  depending 
thereon,  and  maritime  parts  thereof  and  thereto  adjoining,  as 
well  within  liberties  and  franchises,  as  without;  and  likewise 
for  all  other  agreements,  causes  or  debts,  howsoever  contracted 
or  arising,  so  that  the  goods  or  persons  may  be  found  within 
our  jurisdiction  aforesaid. 

§  132.  "  And  to  hear,  examine,  discuss,  and  finally  determine 
the  same,  with  their  emergencies,  dependencies,  incidents,  an- 
nexed and  connexed  causes  and  businesses  whatsoever;  together 
with  all  other  causes,  civil  and  maritime,  and  complaints,  con- 
tracts, and  all  and  every  the  respective  premises  whatsoever 
above  expressed,  according  to  the  laws  and  customs  aforesaid, 
and  by  all  other  lawful  usage,  means  and  methods,  according 
to  the  best  of  your  skill  and  knowledge. 

"And  to  compel  all  manner  of  persons  in  that  behalf,  as 
the  case  shall  require,  to  appear  and  to  answer,  with  power  of 
using  any  temporal  correction,  and  of  inflicting  any  other  pen- 
alty or  mulct,  according  to  the  laws  and  customs  aforesaid. 

"  And  to  do  and  administer  justice,  according  to  the  right  order, 
the  cause  of  law,  summarily  and  plainly,  looking  only  into 
the  truth  of  the  facts. 

§  133.  "  And  to  fine,  correct,  punish,  chastise,  reform,  and  to 
imprison,  and    cau6e   and    command  to  be  imprisoned  in  any 
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jaols,  bei^g  within  our  provinces  and  colonies,  aforesaid,  and 
flie  territories  depending  thereon,  the  parties  guilty,  and  the 
contemners  of  the  law  and  jurisdiction  of  our  Admiralty  afore- 
said, and  violators,  usurpers,  delinquents  and  contumacious 
absenters,  masters  of  ships,  mariners,  rowers,  fishermen,  ship- 
wrights, and  other  workmen  and  artificers  whatsoever  exercis- 
ing any  kind  of  maritime  affairs,  according  to  the  rights, 
statutes,  laws  and  ordinances,  and  customs  anciently  observed; 
and  to  deliver  and  absolutely  discharge,  and  cause  and  com- 
mand to  be  discharged,  whatsoever  persons  imprisoned  in  sudi 
cases,  who  are  to  be  delivered. 

§  134.  "  And  to  preserve,  or  cause  to  be  preserved,  the  public 
streams,  ports,  rivers,  fresh  waters  and  creeks  whatsoever  within 
our  maritime  jurisdiction  aforesaid,  in  what  place  soever  they  be  in 
our  provinces  and  colonies  aforesaid,  and  the  territories  depending 
thereon,  and  maritime  parts  of  the  same  and  thereto  adjacent 
whatsoever,  as  well  for  the  preservation  of  our  navy  royal,  and 
of  the  fleets  and  vessels  of  our  kingdom  and  dominions  aforesaid, 
as  of  whatsoever  fishes  increasing  in  the  rivers  and  places  aforesaid. 

*^  And  also  to  keep,  and  cause  to  be  executed  and  kept,  in  our 
said  provinces  and  colonies,  and  the  territories  depending  thereon, 
and  maritime  parts  thereof  and  thereto  adjacent  whatsoever,  the 
rights,  statutes,  laws,  ordinances  and  customs  anciently  observed. 

**And  to  do,  exercise,  expedite,  and  execute  all  and  singular 
other  things  in  the  premises,  and  every  of  them,  as  they  by  right 
and  according  to- the  laws  and  statutes,  ordinances  and  customs 
aforesaid  should  be  done. 

§  135.  "  And  moreover  to  reform  nets  too  close,  and  other  un- 
lawful engines  or  instruments  wheresoever,  for  the  catching  of 
fishes  whatsoever,  by  sea  or  public  streams,  ports,  rivers,  fresh 
waters  or  creeks  whatsoever,  throughout  our  provinces  and  colonies 
aforesaid,  and  the  territories  depending  thereon,  and  maritime  parts 
of  the  same  and  thereto  adjacent,  used  or  exercised,  within  our 
maritime  jurisdiction  aforesaid  wheresoever. 

"  And  to  punish  and  correct  the  exercisers  and  occupiers  thereof, 
according  to  the  statutes,  laws,  ordinances  and  customs  aforesaid. 
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§  136.  "  And  to  pronounce,  promulge  and  interpose  ^1  manner 
of  sentences  and  decrees,  and  to  put  the  same  in  execution ;  witli 
cognizance  and  jurisdiction  of  whatsoever  other  causes,  civil  and 
maritime,  which  relate  to  the  sea,  or  which  any  manner  of  ways 
respect  or  concern  the  sea,  or  pa£sage  over  the  same,  or  naval  or 
maritime  voyages,  or  our  said  maritime  jurisdiction,  or  the  places 
or  limits  of  our  said  Admiralty  and  cognizance  aforementioned, 
and  all  other  things  done,  or  to  be  done. 

"  With  power  also  to  proceed  in  the  same,  according  to  the  stat- 
utes, laws,  ordinances  and  customs  aforesaid,  anciently  used,  as 
well  of  mere  office  mixed  or  promoted,  as  at  the  instance  of  any 
party,  as  the  case  shall  require  and  seem  convenient. 

§  137.  "  And  likewise  with  cognizance  and  decision  of  wreck  of 
the  sea,  and  of  the  death,  drowning,  and  view  of  dead  bodies  of  all 
persons  howsoever  killed  or  drowned,  or  murdered,  or  which  shall 
happen  to  be  killed,  drowned,  or  murdered,  or  by  any  other  means 
come  to  their  death,  in  the  sea,  or  public  streams,  ports,  fresh 
waters,  or  creeks  whatsoever,  within  the  flowing  of  the  sea  and 
high  water  mark,  throughout  our  aforesaid  provinces  and  colonies, 
and  the  territories  depending  thereon,  and  maritime  parts  of  the 
same,  and  thereto  adjacent,  or  elsewhere  within  our  maritime  juris- 
diction aforesaid. 

"Together  with  the  cognizance  of  Mayhem  in  the  aforesaid 
places,  within  our  maritime  jurisdiction  aforesaid,  and  flowing  of 
the  sea  and  water  there  happening ;  with  power  also  of  punishing 
all  delinquents  in  that  kind,  according  to  the  exigencies  of  the  law 
and  customs  aforesaid. 

* 

"And  to  do,  exercise,  expedite,  and  execute  all  and  singular 
other  things,  which  in  and  about  the  premises  only  shall  be  neces- 
sary or  thought  meet,  according  to  the  rights,  statutes,  laws,  ordi- 
nances and  customs  aforesaid. 

§  138.  "  With  power  of  deputing  and  surrogating  in  your  place 
for  the  premises,  one  or  more  deputy,  or  deputies,  as  often  as  you 
shall  think  fit ;  and  also  with  power  from  time  to  time  of  naming, 
appointing,  ordaining,  assigning,  making,  and  constituting  whatso- 
ever other  necessary,  tit,  and  convenient  officers'  and  ministers  un- 
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der  you,  for  the  said  oflSce,  and  execution  thereof,  in  our  said 
provinces  and  colonies,  and  the  territories  depending  thereon,  and 
maritime  parts  of  the  same,  and  thereto  adjacent  whatsoever. 

§  139.  "  Saving  always  the  right  of  our  High  Court  of  Admi- 
ralty of  England,  and  also  of  the  Judge  and  Register  of  the  said 
Court,  from  whom  or  either  of  them,  it  is  not  our  intention  in  any 
thing  to  derogate  by  these  presents ;  and  saving  to  every  one  who 
shall  be  wronged,  or  grieved,  by  any  definitive  sentence  or  inter- 
locutory decree,  which  shall  be  given  in  the  Vice- Admiralty  Court 
of  our  provinces  and  colonies  aforesaid,  and  the  territories  depend- 
ing thereon,  the  right  of  appealing  to  our  aforesaid  High  Court  of 
Admiralty  of  England. 

§  140.  "  Provided  nevertheless,  and  under  this  express  condition, 
that  if  you,  the  aforesaid  A.  B.  our  Captain  General  and  Governor 
in  Chief,  shall  not  yearly,  to  wit,  at  the  end  of  every  year,  between 
the  feast  of  Saint  Michael  the  Archangel  and  All  Saints  duly  cer- 
tify, and  cause  to  be  efFectually  certified  (if  you  shall  J)e  thereunto 
required),  to  us,  and  our  Lieutenant  Official,  Principals,  and  Com- 
missary-General and  Special,  and  Judge  and  President  of  the  High 
Court  of  our  Admiralty  of  England,  aforesaid,  all  that  which  from 
time  to  time,  by  vii-tue  of  these  presents,  you  shall  do  and  execute, 
collect,  or  receive  in  the  premises,  or  any  of  them,  together  with 
your  full  and  faithful  account  thereupon,  to  be  made  in  an  authen- 
tic form,  and  sealed  with  the  Seal  of  our  Office,  remaining  in  your 
custody,  that  from  thence,  and  after  default  therein,  these  our  Let- 
ters Patent  of  the  Ofliice  of  Vice-Admiralty  aforesaid,  as  above 
granted,  shall  be  nuU  and  void,  and  of  no  force  or  effect. 

§  141.  "  Further  we  do,  in  our  name,  command  all  and  singular 
our  Governors,  Justices,  Mayors,  Sheriffs,  Captains,  Marshals,  Bai- 
lifib,  Keepers  of  all  our  Gaols  and  Prisons,  Constables,  and  all 
other  our  OflBcers  and  faithful  liege  subjects  whatsoever,  and  every 
of  them,  as  well  within  liberties  and  franchises,  as  without,  that  in 
and  about  the  execution  of  the  premises,  and  every  of  them,  they 
be  aiding,  favouring,  assisting,  submissive,  and  yield  obedience,  in 
all  things  as  is  fitting  to  you,  the  aforesaid  A.  B.  our  Captain-Gen- 
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eral  and  Governor  in  Chief  of  our  provinces  and  colonies  afore- 
said, and  to  your  Deputy  whomsoever,  and  to  all  other  Officers  by 
you  appointed,  and  to  be  appointed,  of  our  said  Vice  Admiralty 
aforesaid,  and  the  territories  depending  thereon,  and  maritime 
parts  of  the  same,  and  thereto  adjoining,  under  pain  of  the  law, 
and  die  peril  which  will  fall  thereon. 

"Given  at  London,  in  the  High  Court  of  our  Admiralty,  of 

England  aforesaid,  under  the  Great  Seal  thereof,  this  3d 

day  of  October,  1701." 

§  142.  There  was,  next,  the  commission,  or  letters  patent  to  the 
governor  and  principal  oflBcers,  under  the  act  of  11th  and  12th 
Wm.  III.,  for  the  more  effectual  suppression  of  piracy.'  This  au- 
thorized the  creating  or  assembling,  whenever  occasion  might  re- 
quire, admiralty  courts  for  the  trial  of  piracies,  felonies,  and  rob- 
beries committed  on  the  sea,  or  within  any  harbor,  river,  creek  or 
place,  where  the  admiral  had  power,  autliority,  and  jurisdiction, 
according  to  the  civil  law  and  the  course  of  the  admiralty.  The 
commission^  to  Governor  Ballamont  was  as  follows : 

Oeneral  Admiralty  Commission. 

§  143.  «  William  the  Third,  by  the  grace  of  God  of  England, 
Scotland,  France,  and  Ireland,  King,  Defender  of  the  Faith,  &c., 
To  our  Right  trusty  and  right  well  beloved  cousin  Eichard,  Earle 
of  Bellamont,  our  Capt.  Genl.  and  Govr.  in  Chief  of  our  province 
of  New  York,  and  Territories  depending  thereon,  in  America ;  and 
to  the  Governor  or  Commander  in  Chief  of  the  said  province  of 
New  York  for  the  time  being :  To  our  Trusty  and  well  beloved 
John  Nanf an.  Esquire,  our  Lieut.  Govr.  of  the  said  province  of  New 
Yorke,  and  to  our  Lieut.  Govr.  of  the  said  province  for  the  time 
being :  To  our  Trusty  and  well  beloved,  the  Govr.  of  our  CoUony 
of  Connecticut  for  the  time  being :  To  our  Vice  Admirall  or  Vice 
Admiralls  of  our  Province  of  New  Yorke,  East  and  West  New 
Jersey,  and  Connecticut,  now  and  for  the  time  being :  To  our  Trusty 
and  well  beloved  Stephen  Cortland,  Wm.  Smith,  Peter  Schuyler, 
John  Young,  James  Graham,  Abraham  DePeyster,  Eobt.  Living- 

*  6  Evans'  Stat.  126;  Stokes'  Colonies,  231-234. 
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ston,  Samuel  Staats,  John  Carbell,  and  Eobert  Walters,  Esqs., 
members  of  our  council  in  the  said  province  of  New  Yorke,  dur- 
ing their  continuance  in  our  said  council,  and  to  the  members  of 
our  council  in  the  said  Island  for  the  time  being :  To  our  Chief 
Justice  of  our  province  of  New  York,  now  and  for  the  time  being: 
To  our  Judge  or  Judges  of  the  Vice  Admiralty  in  the  said  prov- 
ince New  Yorke,  East  and  West  New  Jersey  and  Connecticut,  now 
and  for  the  time  being:  To  our  trusty  and  well  beloved,  the  Cap- 
tains and  Commanders  of  our  ships  of  Warr  within  the  Admiralty 
Jurisdiction  of  the  said  provinces  of  New  York,  East  and  West 
New  Jersey,  and  Connecticut,  now  and  for  the  time  being :  To  our 
Trusty  and  well  beloved,  our  Secretary  of  the  said  province  of 
New  York,  now  and  for  the  time  being :  To  our  Trusty  and  well 
beloved  Thomas  Weaver,  Esquire,  Receiver  of  our  Eevenue  of  our 
said  province  of  New  Yorke,  and  to  the  receiver  of  our  revenue  in 
the  said  province  for  the  time  being :  To  our  Trusty  and  well  be- 
loved Patrick  Mayne  and  Edward  Randolph,  Esqrs.,  Surveyore 
Genl.  of  our  Customs  in  America  and  to  the  Surveyors  General  of 
our  customs  in  America  for  the  time  being :  To  our  trusty  and  well 
beloved,  the  Collectors  of  our  plantation  duties  in  the  said  provinces 
of  New  York  East  and  West  New  Jersey,  and  Connecticut,  ap- 
pointed in  pursuance  of  an  act  made  in  the  Twenty-fifth  year  of 
the  reign  of  our  Royal  Uncle,  King  Charles  the  Second,  for  the 
better  securing  the  plantation  trade,  now  and  for  the  time  being : 
and  to  our  trusty  and  well  beloved  George  Larbin,  Esquire, 
Greeting : 

§  144.  "  Whereas,  by  an  act  passed  last  session  of  parh'ament, 
entitled  an  act  for  the  more  effectual  suppressing  of  piracy,  it  is, 
amongst  other  things,  enacted,  that  all  piracies,  f  ellonies  and  rob- 
eries,  committed  in  or  upon  the  sea,  or  in  any  haven,  river,  creek,  or 
place  where  the  Admiral  or  Admiralls  have  power,  authority  or  jur- 
isdiction, may  be  examined,  enquired  of,  tryed,  heard,  and"  deter- 
mined and  adjudged,  according  to  the  directions  of  the  said  act,  in 
any  place  at  sea,  or  upon  the  land,  in  any  of  our  Islands,  plantations. 
Colonies,  Dominions,  forts  or  factories,  to  be  appointed  for  that 
purpose  by  our  Commission  or  Commissions,  under  the  great  seal 
of  Enghmd,  or  the  Seal  of  the  Admiralty  of  England,  directed  to 
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all  or  any  of  the  Admirals,  Vice  Admirals,  Rear  Admirals,  Judges 
of  Vice  Admirals,  or  Commanders  of  any  of  our  Ships  of  War ; 
and  also  to  all  or  any  such  person  or  persons,  officer  or  officers,  by 
name,  or  for  the  time  being,  as  we  should  think  fit  to  appoint,  which 
said  Commissioners  shall  have  full  power,  jointly  or  severally,  by 
warrant  under  the  hand  and  seal  of  them,  or  any  of  them,  to  com- 
mit to  safe  custody  any  person  or  persons  against  whom  Informa- 
tion of  piracy,  Eobery,  or  felony  upon  the  sea,  shall  be  given  upon 
oath ;  and  to  call  and  assemble  a  Court  of  Admiralty  on  Ship  board, 
or  upon  the  land,  when,  and  as  often  as  occasion  shall  require,  which 
Court  shall  consist  of  seven  persons,  at  least.  And  it  is  further  en- 
acted, that  if  so  many  of  the  persons  aforesaid  cannot  conveniently 
be  assembled,  any  three  of  the  aforesaid  persons,  whereof  the  Pres- 
ident or  Chief  of  some  English  factory,  or  the  Govr.,  Lieut. 
Govr.,  or  member  of  our  Council,  in  any  of  the  plantations  or  colo- 
nies aforesaid,  or  Commanders  of  some  of  our  Ships,  is  always  to 
be  one,  shall  have  full  power  and  authority,  by  virtue  of  the  said 
act,  to  call  and  assemble  any  other  persons  on  Ship  board^  or  upon 
the  land,  to  make  up  the  number  of  seven.  And  it  is  provided, 
that  no  persons  but  such  as  are  known  merchants,  factors,  or  plant- 
ers, or  such  as  the  Captains,  Lieuts.,  or  warrant  officers,  in  any  of 
our  Ships  of  war,  or  Captains,  Masters  or  Mates,  of  some  English 
Ship,  shall  be  capable  of  being  so  calledj  and  sitting  and  voting  in 
the  said  Court.' 

§  145.  "  And  it  is  further  enacted,  that  such  persons,  called  and 
assembled  as  aforesaid,  shall  have  full  power  and  authority,  accord- 
ing to  the  course  of  the  Admiralty,  to  issue  warrants  for  bringhig 
any  persons  accused  of  pyracy  or  Eobery  before  them,  to  be  tryed, 
heard,  and  adjudged,  and  to  summon  witnesses,  and  to  take  infor- 
mations and  Examinations  of  witnesses  upon  their  oath,  and  to  do 
all  things  necessary  for  the  hearing  and  final  determination  of  any 
case  of  pyracy,  robery  and  felony,  and  to  give  Sentence  and  Judg- 
ment of  death,  and  to  award  execution  of  the  offenders  convicted 
and  attainted  as  aforesaid,  according  to  the  will,  acts,  and  the  meth- 
ods and  rules  of  the  Admiralty ;  and  that  all  and  every  person  and 
persons  so  convicted  and  attainted  of  pyracy  and  robery,  shall  have 

•  6  Evana'  Stat.  126. 
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and  snfFer  such  losses  of  lands,  goods,  and  chattels,  as  if  they  had 
been  attainted  and  convicted  of  any  piracies,  felonies,  and  roberies, 
according  to  a  statute  made  in  the  28th  year  of  the  reign  of  King 
Henry  the  Eighth,  for  tryalls  of  pyracies  or  Roberies  upon  the  high 
sea. 

§  146.  "  Now  Know  Ye,  that  we,  in  pursuance  of  the  said  act  of 
our  special  grace,  certain  knowledge  and  mere  motion,  have  made, 
constituted  and  appointed,  and  by  these  presents  do  make,  consti- 
tute and  appoint  you,  the  said  Richard,  Earl  of  Bellamont,  and  the 
Govt,  or  Commander  in  Chief  of  the  said  province  of  New  Tork 
for  the  time  being ;  John  Nanf an,  and  the  Lieut.  Govt,  of  the  said 
province  for  the  time  being ;  the  Govr.  of  our  OoUony  of  Connecti- 
cut for  the  time  being ;  the  Vice  Admiral  or  Vice  Admirals  of  our 
said  province  of  New  Yorke,  East  and  West  New  Jersey,  and  Con- 
necticut, for  the  time  now,  and  for  the  time  being ;  Stephen  Cort- 
land, William  Smith,  Peter  Schuyler,  John  Young,  James  Graham, 
A.  Depeyster,  Robert  Livingston,  Saml.  Staats,  John  Carbill,  and 
Robert  Walters,  members  of  our  Council  in  the  said  province  of 
New  Yorke,  during  their  continuance  in  the  said  Council,  and  the 
members  of  our  Council  in  the  said  province  for  the  time  being ; 
our  Chief  Justice  in  our  said  province  of  New  York  for  the  time 
being ;  our  Judge  or  Judges  of  the  Vice  Admiralty  in  the  said  pro- 
vinces of  New  Yorke,  East  and  West  New  Jersey  and  Connecticut, 
now  and  for  the  time  being;  the  Capt.  and  Commander  of  our 
Ships  of  War  within  the  Admiralty  Jurisdiction  of  the  said  pro- 
vinces of  New  Yorke,  East  and  West  New  Jerseys  and  Connecticut, 
now  and  for  the  time  being;  the  Secretary  of  the  said  province  of 
New  Yorke,  now  and  for  the  time  being :  Thomas  Weaver,  and 
the  receiver  of  our  revenue  of  the  province  of  New  York  for  the 
time  being;  Patrick  Mayne  and  Edward  Randolph,  and  the  Sur- 
veyor General  of  our  Customs  in  America  for  the  time  being ;  our 
Collectors  of  our  plantation  duties  in  the  said  provinces  of  New 
York,  and  East  and  West  New  Jerseys  and  Connecticut,  for  the  time 
being,  and  George  Larbin,  to  be  our  Commissioners  at  the  said  sev- 
eral provinces  of  New  York,  East  and  West  New  Jersey,  and  Con- 
necticut, for  the  examining,  enquiring  of,  trying,  hearing,  and  de- 
termining and  adjudging,  according  to  the  directions  of  the  said 
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act,  in  any  place  at  sea,  or  upon  the  land,  at  the  said  provinces  of 
New  York,  East  and  West  New  Jerseys,  and  Connecticut,  all  pyra- 
cies,  fellonies,  and  roberies,  committed,  or  which  shall  be  committed, 
in  or  upon  the  sea,  or  within  any  haven,  river,  creek,  or  place 
where  the  Admiral  or  Admirals  have  power,  authority,  or  jurisdic- 
tion.   And  you,  the  said  Eichard,  Earl  of  Bellamont,  and  the  Govr. 
or  Commander  in  Chief  of  the  said  province  of  New  York,  for  the 
time  being;  John  Nanfan,  and  the  Lieut.  Gk)vr.  or  Commander  in 
Chief  of  the  said  province,  for  the  time  being ;  the  Govr.  of  our  Col; 
lony  of  Connecticut,  for  the  time  being;  the  Vice  Admiral  or  Vice 
Admirals  of  our  said  provinces  of  New  Yorke,  East  and  West  New 
Jersey, and  Connecticut, now,  and  for  the  time  being;  Stephen  Cort- 
land, William  Smith,  Peter  Schuyler,  John  Young,  James  Graham, 
Abraham  Depeyster,  Eobert  Livingston,  Samuel  Staats,  John  Carbill 
and  Robert  Walters,  members  of- our  Council  in  the  said  province, 
during  their  continuance  in  the  said  Council,  and  the  members  of 
our  said  Council  in  the  said  province,  for  the  time  being;  our 
Chief  Justice  in  our  said  province  of  New  York,  for  the  time  being ; 
our  Judge  or  Judges  of  the  Vice  Admiralty  in  the  said  provinces 
of  New  York,  East  and  West  New  Jersey  and  Connecticut,  now  and 
for  the  time  being ;  the  Captains  and  Commanders  of  our  Shipps 
of  War  within  the  Admiralty  Jurisdiction  of  the  said  provinces  of 
New  York,  East  and  West  New  Jerseys  and  Connecticut,  now  and 
for  the  time  being;  the  Secretary  of  the  said  province  of  New 
Yorke,  now  and  for  the  time  being ;  Thomas  Weaver,  and  the  re- 
ceiver of  our  revenue  of  our  said  province  of  New  York,  for  the 
time  being ;  Patrick  Mayne  and  Edward  Randolph,  and  the  Sur- 
veyors Genl.  of  our  Customes  in  America ;  our  Collectors  of  our 
plantation  duties  in  the  said  provinces  of  New  Yorke,  East  and 
West  New  Jersey  and  Connecticut,  for  the  time  being;  George 
Larbin,  our  Commissioners  at  the  said  provinces  of  New  York,  East 
and  West  New  Jersey  and  Connecticut,  for  the  purposes  herein 
above  mentioned;  we  do  make,  ordain  and  constitute,  by  these 
presents : 

§  147.  "  Hereby  giving  and  granting  unto  you,  our  said  Commis- 
sioners, jointly  or  severally,  or  any  one  of  you,  by  warrant  under 
the  hand  and  seal  of  you,  or  any  one  of  you,  full  power  and  author- 
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Hj  to  committ  to  safe  custody  any  person  or  persons  against  whom 
Information  of  pyracy,  robery,  or  felony  upon  tlie  sea,  shall  be  given 
upon  oath,  which  oath  you,  or  any  one  of  you,  shall  have  full  power, 
and  are  hereby  required  to  administer  to  all,  and  assemble  a  Court 
of  Admiralty  on  Ship  board,  or  upon  the  land,  when,  and  as  often 
as  occasion  shall  require  (which  Court,  our  will  and  pleasure  is), 
shall  consist  of  seven  persons  at  the  least,  and  if  so  many  of  you, 
our  said  Commissioners,  cannot  conveniently  be  assembled,  any 
tJiree  or  more  of  you,  whereof  you,  the  said  Richard,  Earl  of  Bella- 
montjOr  the  Grovr.  or  Commander  in  Chief  of  New  Torke,  East  and 
West  New  Jersey,  or  Connecticut,  or  either  of  the  said  places  for 
the  time  being,  always  to  be  one,  shall  have  full  power  and  authority, 
by  virtue  of  the  said  act  and  of  these  persons,  to  call  and  assemble 
any  other  persons  on  ship  board,  or  upon  the  land,  to  make  up  the 
number  of  seven ;  provided,  that  no  persons  but  such  as  are  known 
merchants,  factors,  or  persons,  or  such  as  are  Captains,  Lieutenants, 
or  warrant  officers  in  any  of  our  ships  of  war.  Captains,  Masters,  or 
Mates,  of  some  English  Ships,  shall  be  capable  of  being  so  called, 
sitting  and  voting  in  the  said  court. 

§  148.  "  And  our  further  will  and  pleasure  is,  and  we  do  hereby 
expressly  declare  and  command,  that  such  persons,  called  and  as- 
sembled as  aforesaid,  shall  have  full  power  and  authority,  according 
to  the  course  of  the  Admiralty,  to  issue  warrants  for  bringing  any 
persons  accused  of  pyracy  or  robery  before  them,  to  be  tried,  heard, 
and  adjudged,  and  to  summon  witnesses,  and  to  take  informations 
and  examinations  of  witnesses  upon  their  oath,  and  to  do  all  tilings 
necessary  for  the  hearing  and  final  determination  of  any  case  of 
pyracy,  robery,  or  felony  upon  the  sea,  and  to  give  sentence  and 
judgment  of  death,  and  to  award  execution  of  the  offenders,  con- 
victed and  attainted  as  aforesaid,  according  to  the  civil  laws  and 
the  methods  and  rules  of  the  Admiralty;  and  that  all  and  every 
person  or  persons  so  convicted  or  attainted  of  pyracies  and  robery, 
shall  have  and  suffer  such  losses  of  lands,  goods,  and  ctiattels,  as 
if  they  had  been  attainted  and  con\dcted  of  any  pyracies,  felonies, 
and  roberies,  according  to  the  aforementioned  statute  made  in  the 

reign  of  King  Henry  the  Eighth. 
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§  149.  *^  And  our  express  will  and  pleasure  is,  and  we  do  hereby 
direct  and  oommand,  that  so  soon  as  any  Court  shall  be  assembled 
as  aforesaid,  either  on  ship  board,  or  upon  the  land,  this  our  com- 
mission shall  first  be  openly  read,  and  the  said  Court,  then  and 
there,  shall  be  solemnly  called  and  proclaimed,  and  then  you,  the 
said  Richard,  Earl  of  Bellamont,  or  the  Govr.  or  Commander  in 
Chief  of  New  Yorke,  East  and  West  New  Jersey  or  Connecticut,  or 
either  of  the  said  places  for  the  time  being  —  shall,  in  the  first  place, 
publicly  in  open  Court,  take  the  oath  appointed  in  the  said  act ; 
and  you,  the  said  Richard,  Earl  of  Bellamont,  or  the  Qovr.  or  Com- 
mander in  Chief  of  New  Yorke,  East  and  West  New  Jersey,  or 
Connecticut,  or  either  of  the  said  places,  for  the  time  being,  having 
taken  the  oath  in  manner  and  form  aforesaid,  shall  individually 
administer  the  same  to  every  person  who  shall  sit  and  have  and  give 
a  voice  in  the  said  Court,  upon  the  trial  of  such  prisoner  or  prison- 
ers as  aforesaid.  And  lastly,  we  do  hereby  direct,  impower  and 
require  you,  our  said  ConmMSsioners,  to  proceed,  act,  adjudge  and 
determine  in  all  things  according  to  your  powers,  authority  and  di- 
rections of  the  above  recited  act,  and  of  these  presents ;  and  the 
entry  or  enrollment  thereof,  shall  be  unto  you,  and  each  and  every 
of  you,  for  so  doing,  a  sufficient  warrant  and  discharge. 

"  In  witness  whereof,  we  have  caused  these  our  letters  to  be  made 
patent  Witness  ourself ,  at  Westminster,  the  23d  day  of  No- 
vember, in  the  twelfth  year  of  our  reign." 

§  150.  The  commissions  to  the  judges  of  the  vice-admiralty 
courts,  were  equally  full  and  e3q)licit  in  their  grant  of  jurisdiction, 
and  it  was  under  these  commissions  that  the  judicial  powers  of  the 
admiralty,  in  civil  causes,  were  actually  administered  in  the  colo- 
nies, from  the  beginning  to  the  time  of  our  Revolution. 

The  commission  to  Hon.  Richard  Morris,  dated  15th  Oct.,  1762, 
was  as  follows :  — 

Commission  of  the  Vice-Admi/ralty  Jvdge. 

"  Letters  patent  granted  to  Richard  Morris,  Esq.,  for  the  office  of 
Judge  of  the  respective  Courts  of  the  Provinces  and  Colonys 
of  New  York,  Connecticut,  and  East  and  West  Jerseys,  in 
America. 
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§  161.  "  George  the  Third,  by  the  grace  of  God,  of  Great  Brit- 
am,  France  and  Ireland,  King,  defender  of  the  faith :  To  our  be- 
loved Richard  Morris,  Esquire,  greeting:  We  do  by  these  pres- 
ents, make,  ordain,  nominate  and  appoint  yon,  the  said  Richard 
Morris,  Esquire,  to  be  our  Commissary  in  our  provinces  and  colo- 
nies of  New  York,  Connecticut,  and  East  -and  West  Jersey^,  in 
America,  and  Territories  thereunto  belonging,  in  the  room  of  the 
former  judge,  deceased,  hereby  granting  unto  you  full  power  to 
take  cc^nizance  of,  and  proceed  in  all  causes  civil  and  maritime, 
and  in  complaints,  contracts,  offences,  or  suspected  offences,  crimes, 
pleas,  debts,  exchanges,  policies  of  assurance,  accounts,  charter  par- 
ties,' agreements,  bills  of  loading  of  ships,  and  all  matters  and 
contracts  which  in  any  manner  whatsoever,  relate  to  freight  due 
for  ships,  hired  or  let  out,  transport  money  or  maritime  usury 
(otherwise  bottomry),  or  which  do  any  ways  concern  suits,  tres- 
passes, injuries  extortions,  demands,  and  affairs  civil  and  maritime 
whatsoever,  between  merchants  or  between  owner^and  proprietors 
of  ships,  or  other  vessels,  and  merchants,  or  other  persons  whom- 
soever, with  such  owners  and  proprietors  of  ships  or  other  vessels 
whatsoever,  employed  or  used,  or  between  any  other  persons  howso- 
ever had,  made,  began,  or  contracted  for  any  matter,  cause  or  thing, 
business,  or  injury  whatsoever,  done  or  to  be  done  as  well  in,  upon, 
or  by  the  sea,  or  public  streams,  or  fresh  waters,  ports,  rivers,  creeks, 
and  places  overflowed  whatsoever,  within  the  ebbing  and  flowing 
of  the  sea,  or  high  water  mark,  as  upon  any  of  the  shores,  or  banks 
adjoining  to  them  or  either  of  them,  together  with  all  and  singu- 
lar, their  incidents,  emergencies,  dependencies  annexed  and  con- 
nexed  causes  whatsoever;  and  such  causes,  complaints,  contracts 
and  other  the  premises  aforesaid,  or  any  of  them,  howsoever  the 
same  may  happen  to  arise,  be  contracted,  had,  or  done,  to  hear,  and 
determine  (according  to  the  dvil  and  maritime  laws  and  customs 
of  the  High  Court  of  Admiralty  in  England),  in  our  said  provinces 
and  colonies  of  New  York,  Connecticut,  and  East  and  West  Jer- 
seys, in  America,  and  territories  thereunto  belonging  whatsoever, 
and  also  with  power  to  sit  and  hold  courts  in  any  cities,  towns,  and 
places  in  our  provinces  and  oolonys  of  New  York,  Connecticut, 

f  Vide  The  mzabeth,  1  Hag.  Ad.  2d6. 
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and  East  and  West  Jerseys,  in  America  aforesaid,  for  the  having 
and  deteinnining  of  all  such  causes  and  businesses,  together  with 
all  and  singular,  their  incidents,  emergencies,  dependencies  an- 
nexed and  connexed  causes  whatsoever,  and  to  proceed  judicially 
and  according  to  law,  in  administering  justice  therein. 

a 

§  152.  "  And  moreover,  to  compel  witnesses,  in  case  they  with- 
draw themselves  for  interest,  fear,  favor,  or  ill-will,  or  any  other 
cause  whatsoever,  to  give  evidence  to  the  truth  in  all  and  every  the 
causes  above-mentioned,  according  to  the  exigencies  of  the  law. 
And  further,  to  take  all  manner  of  recognizances,  cautions,  obliga- 
tions, and  stipulations,  as  well  to  our  use,  as  at  the  instance  of  any 
parties  for  agreements  or  debts  and  other  causes  and  businesses 
whatsoever,  and  to  put  the  same  in  execution,  and  to  cause  and 
command  them  to  be  executed.  Also,  duly  to  search  and  enquire 
of  and  concerning  all  goods  of  traitors,  pirates,  manslayers,  felons, 
fugitives  and  felons  of  themselves,  and  concerning  the  bodies  of 
persons  drowned,  killed,  or  by  any  other  means  coming  to  their 
death  in  the  sea,  or  in  any  ports,  rivers,  public  streams,  or  creeks, 
and  places  overflowed;  and  also  concerning  mayhem  happening  in 
the  aforesaid  places,  and  engines,  toils  and  nets  prohibited  and  un- 
lawful, and  the  occupiers  thereof.  And  moreover,  concerning 
lishes  royal,  namely,  whales,  kiggs,  grampusses,  dolphins,  sturgeons, 
and  all  other  fishes  whatsoever,  which  are  of  a  great  or  very  large 
bulk  or  fatness,  by  right  or  custom  any  ways  used,  belonging  to  us 
and  to  the  office  of  our  High  Admiral  of  England. 

§  153.  "  And  also  of  and  concerning  all  casualties  at  sea,  goods 
wrecked,  flot^n,  jetson,  lagon,  shares,  things  cast  overboard  and 
wreck  of  the  sea,  and  all  goods  taken,  or  to  be  taken  as  derelict, 
or  by  chance  found  or  to  be  found;  and  all  other  trespasses,  misde- 
meanors, offences,  enormities,  and  maritime  crimes  whatsoever, 
done  and  committed,  or  to  be  done  and  committed  as  well  in  and 
upon  the  high  seas,  as  all  ports,  rivers,  fresh  waters,  and  creeks, 
and  shores  of  the  sea  to  high  water  mark,  from  all  first  bridges 
towards  the  sea,  in  and  throughout  our  said  provinces  and  colonies 
of  New  York,  Connecticut,  and  East  and  West  Jerseys,  in  America, 
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and  maritime  coasts  theremito  belonging,  howsoever,  whensoever, 
or  by  what  means  soever  arising  or  happening. 

§  154.  "And  all  such  things  as  are  discovered  and  found  out,  as 
also  all  fines,  mulcts,  amersements  and  compositions  due*and  to  be 
due  in  that  behalf;  to  tax,  moderate,  demand,  collect  and  levy,  and 
to  cause  the  same  to  be  demanded,  levied,  and  collected,  and  ac- 
cording to  law  to  compel  and  command  them  to  be  paid. 

§  156.  "And  also  to  proceed  in  all  and  every  the  causes  and 
businesses  above  recited,  and  in  all  other  contracts,  causes,  con- 
tempts and  offences  whatsoever,  howsoever  contracted  or  arising  (so 
that  the  goods  or  persons  of  the  debtors  may  he  found  within  the 
jurisdiction  of  the  Vice- Admiralty,  in  our  provinces  and  colonies 
of  New  York,  Connecticut,  and  East  and  West  Jerseys,  in  America, 
aforesaid),  according  to  the  civil  and  maritime  laws  and  customs  of 
our  said  High  Court  of  Admiralty,  of  England,  anciently  used,  and 
by  all  other  lawful  ways,  means,  and  methods,  according  to  the  best 
of  your  skill  and  knowledge.  And  all  such  causes  and  contracts  to 
hear,  examine,  discuss,  and  finally  determine,  saving,  nevertheless, 
the  right  of  appealing  to  our  aforesaid  High  Court  of  Admir- 
alty of  England,  and  to  the  Judge  or  President  of  the  said  court, 
for  the  time  being.  And  saving  also  the  right  of  our  said  high 
Court  of  Admiralty  of  England,  and  also  of  the  Judge  and  Regis- 
ter of  the  same  Court,  from  whom,  or  either  of  them,  it  is  not  our 
intention  in  anything  to  derogate  by  these  presents. 

§  156.  "Aiid  also  to  arrest,  and  cause,  and  command  to  be 
arrested,  all  ships,  persons,  things,  goods,  wares  and  merchandizes 
for  the  premises,  and  every  of  them,  and  for  other  causes  whatso- 
ever, concerning  the  same,  wheresoever  they  shall  be  met  with,  or 
found^  within  our  provinces  and  colonies  of  New  York,  Connect- 
icut, and  East  and  West  Jerseys,  in  America  aforesaid,  and  territo- 
ries, thereof,  either  within  liberties,  or  without,  and  to  compel  all 
manner  of  persons  in  that  behalf,  as  the  case  shall  require,  to 
appear  and  to  answer  with  power  of  using  any  temporal  coercion, 
and  of  inflicting  any  other  penalty  or  mulct,  according  to  the 
laws   and  customs   aforesaid;    and  to  do  and  minister   justice 
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according  to  the  right  order  and  course  of  the  law,  simmiarily  and 
plainly,  looking  only  into  the  tmth  of  the  fact. 

§  157.  "And  we  impower  you  in  this  behalf,  to  fine,  correct, 
punish,  chastise,  and  reform,  and  imprison,  and  cause  and  com- 
mand to  be  imprisoned,  in  any  gaols,  being  within  our  provinces 
and  colonies  of  New  York,  Connecticnt,  and  East  and  West  Jer- 
seys,  in  America,  aforesaid,  and  maritime  places  of  the  same,  the 
parties  guilty,  and  violators  of  the  law  and  jurisdiction  of  our 
admiralty  aforesaid,  and  usurpers,  delinquents,  and  contumacious 
absentees,  masters  of  ships,  mariners,  rowers,  fishermen,  shipwrights, 
and  all  other  workmen  and  artificers  whomsoever,  exercising  any 
kind  of  maritime  affairs,  as  well  according  to  the  aforementioned 
civil  and  maritime  laws,  and  ordinances,  and  customs  aforesaid, 
and  their  demerits,  as  according  to  the  statutes  and  ordinances 
aforesaid,  and  those  of  our  kingdom  of  Great  Britain,  for  the 
Admiralty  of  England,  in  that  behalf  made  and  provided. 

§  158.  "  And  to  deliver  and  absolutely  discharge,  and  cause  and 
command  to  be  discharged,  whatsoever  persons  imprisoned  in  such 
cases,  who  are  to  be  delivered  and  to  promulge  and  interpose  all 
manner  of  sentences  and  decrees,  and  to  put  the  same  in  execution, 
with  cognizance  and  jurisdiction  of  whatsoever  other  causes,  civil 
and  maritime,  which  relate  to  the  sea,  and  which  any  manner  of 
ways  respect  or  concern  the  sea,  or  passage  over  the  same,  or  naval 
or  maritime  voyages  performed,  or  to  be  performed,  or  the  mari- 
time jurisdiction  above  said,  with  power  also  to  proceed  in  the 
same  according  to  the  civil  and  maritime  laws  and  customs  of  our 
aforesaid  Court,  anciently  used  as  well  those  of  mere  oflSce  mixt  or 
promoted,  as  at  the  instance  of  any  party,  as  the  case  shall  require 
and  seem  convenient. 

§  159.  "  And  we  do  by  these  presents  (which  are  to  continue  dur- 
ing our  royal  will  and  pleasure  only),  further  give  and  grant  unto 
you,  Eichard  Morris,  Esquire,  our  said  Commissary,  the  power  of 
taking  and  receiving  all  and  every,  the  wages,  fees,  profits,  advan- 
tages and  commodities  whatsoever,  in  any  manner  due  and  anciently 
belonging  to  the  said  oflSce,  according  to  the  custom  of  our  High 
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Court  of  Admiralty  of  England,  committing  imto  you  our  power 
and  authority  concerning  all  and  eingular,  the  premises  in  the  sev- 
eral places  above  expressed  (saving  in  all  things  the  prerogative  of 
our  High  Court  of  Admiralty  of  England  aforesaid),  together  with 
power  of  deputing  and  surrogating  in  your  place  for  and  concern- 
ing the  premises,  one  or  more  deputy  or  deputies,  as  often  as  you 
shall  think  iit. 

§  160.  "  Further,  we  do  in  our  name  command,  and  firmly  and 
strictly  charge,  all  and  singular,  our  Governors,  Commanders,  Jus- 
tices of  the  Peace,  Mayors,  Sheriffs,  Marshab,  Keepers  of  all  our 
Gtaols  and  Prisons,  Bailiffs,  Constables,  and  all  other  our  officers  and 
ministers  and  faithful  liege  subjects,  in  and  throughout  our  afore- 
said province  and  colonies  of  New  York,  Connecticut,  and  East 
and  West  Jerseys,  in  America,  and  the  territories  thereimto  belong- 
ing ;  that  in  the  execution  of  this  our  commission,  they  be  from 
time  to  time  aiding,  assisting,  and  yield  obedience  in  allthings,  as 
is  fitting  unto  you  and  your  deputy  whomsoever,  imder  pain  of  the 
law  and  the  peril  which  will  fall  thereon.  Given  at  London,  in 
the  High  Court  of  our  Admiralty  aforesaid,  under  the  great  seal 
thereof,  the  sixteenth  day  of  October,  in  the  year  of  our  Lord,  one 
thousand  seven  hundred  and  sixty-two,  and  of  our  reign  the 
second." 

Hifl  predecessor,  Hon.  Lewis  Morris,  held  the  office  from  1738, 
under  a  eommiBsion  in  the  same  words.  These  commissions  were 
translations  of  the  commissions  of  the  Hon.  Boger  Mompesson  and 
the  Hon.  Francis  Harrison,  who  had  previously  filled  this  office ; 
and  they  embraced  the  colonies  from  Delaware  to  Massachusetts 
inclusive.' 

*  A  memoiandtim  of  such  other  oommkBiona  as  I  have  seen,  is  here  inserted,  to 
show  their  territorial  eztenl  They  are  to  be  foand  in  the  office  of  the  Secretary 
of  State  of  New  York. 

'Jamea,  Duke  of  Toik,  &a,  to  Thomas  Dongan,  oommisaion  as  €k>yemor  of 
New  Toik  and  the  Islands,  dated  September  80,  1682.  His  commission,  as  Tice- 
■dtnlral  for  the  same,  is  dated  October  8,  1682. 

James  IL  to  Edmund  Andross,  commission  as  Goremor  of  New  York  and  New 
ftiS^aad,  April  7,  1688. 

[Wilfiam  and  Maiy,  to  Henry  Slooghter,  oommission  as  governor,  dated  January 
4th,  1689. 
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§  161.  In  these  commissions  and  letters  patent  were  found  the 
source,  extent,  and  definition  of  the  admiralty  and  maritime  juris- 
diction in  the  colonies.  I  am  not  aware,  that  up  to  the  Revolution, 
any  British  statute  in  relation  to  the  admiralty  jurisdiction  named 
the  colonies ;  and,  the  well  known  principles  that  statutes  do  not 
bind  the  colonies  unless  they  are  named,  and  that  the  king's  com- 
mission runs  through  his  whole  dominions,  are  sufficient  to  make 
these  commissions  the  legitimate  source  and  law  of  the  admiralty 
jurisdiction  in  the  colonies.  They  declare  that  jurisdiction  to  ex- 
tend to  all  causes,  civil  and  maritime,  embracing  charter  parties, 
bills  of  lading,  policies  of  assurance,  accounts,  debts,  exchanges, 
agreements,  complaints,  offences,  and  all  matters  which  in  any  man- 
ner whatsoever  relate  to  freight,  transport  money,  maritime  loans, 
bottomry,  trespasses,  injuries,  extortions,  demands  and  affairs  what- 
soever, civil  and  maritime.  These  general  words  are  of  the  most 
comprehensive  character,  and  include  all  matters  which  are  in  their 
nature  maritime,  while  all  those  causes  of  which  jurisdiction  has 
been  denied  to  the  English  Admiralty,  are  especially  enumerated 
as  admiralty  and  maritime  causes.* 

§  162.  When  we  look,  also,  to  the  extent  of  this  jurisdiction,  so 
far  as  place  is  concerned,  we  find  it  equally  extensive,  extending  to 
every  thing  done  in,  upon,  or  by  the  sea,  or  public  streams,  or 
fresh  waters,  ports,  rivers,  creeks,  and  places  overflown  whatsoever, 
within  the  ebbing  and  flowing  of  the  sea,  or  high  water  mark,  from 
all  first,  bridges  toward  the  sea." 

§  163.  So  far  as  persons  are  concerned,  it  is  also  equally  exten- 

The  same  to  Benj.  Fletcher,  commission  as  Vice- Admiral  of  New  York,  East 
and  West  New  Jersey,  New  Castle  and  dependencies,  dated  1698. 

William  UL,  to  the  Earl  of  Bellamont,  commission  of  Yice-Admiral  of  New 
York,  Massachnsetts  Bay,  New  Hampshire  and  dependencies,  1698. 

Commission  of  Roger  Mompesson,  Judge  of  the  Court  of  Vice-Admiralty  in 
Hassachusetts  Bay,  New  Hampshire,  Connecticut,  Rhode  Island,  the  Jerseys,  New 
York  and  Pexmsylvania,  and  dependencies,  April  1,  1703. 

George  I.,  to  Francis  Harrison,  commission  as  Judge  of  the  Court  of  Vice-Ad- 
miralty of  New  York,  13th  February,  1721. 

George  II.,  to  Lewis  Morris,  commission  as  Judge  of  the  Vice-Admiralty  Courts 
of  New  York,  Connecticut,  and  East  and  West  Jerseys,  16th  January,  1738. 
''    •  Ante,  §§  48-60, 126,  127, 151,  158;  1  Black.  Com.  106,  107,  lOa 

»o  Ante,  §§  26,  61,  158. 
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sive,  embracing  all  demands  and  affairs  between  mercbantB,  or 
merebants  and  owners  of  sbips  or  otber  vessels,  and  otber  persons 
whomsoever,  for  any  matter,  cause  or  thing,  business,  or  injuiy 
whatsoever,  done  as  well  in,  upon,  or  by  the  sea,  or  public  streams, 
or  fresh  water,  ports,  rivers,  creeks,  and  places  overflowed  what- 
soever, within  the  ebbing  and  flowing  of  the  sea,  or  high  water- 
mark, as  upon  any  of  the  shores  or  banks  adjoining  to  them.  This 
plainly  embraces  all  classes  of  persons  having  any  relation  to  mar- 
itime transactions ;  those  who  build  and  furnish  vessels ;  those  who 
equip,  man  and,  supply  them ;  those  who  load  and  unload  them ; 
those  who  freight  them. ;  those  who  are  employed  in  their  service, 
to  navigate  or  to  preserve  them,  or  to  perform  the  various  functions 
necessary  or  convenient  to  be  performed,  to  enable  the  vessel  in  the 
b^t  manner  to  answer  the  purposes  to  which  she  is  devoted ;  and 
also  those  who  injure  her,  or  violate  their  duty  or  obligations  to  her, 
—  a  jurisdiction,  to  all  intents  and  purposes,  equal  to  that  claimed 
by  the  admiralty,  and  set  forth  in  so  much  detail  by  Dr.  Gkniolphin. 
Indeed,  it  is  not  possible  for  the  English  language  to  make  the 
grant  clearer,  or  broader,  or  stronger." 

§  164.  These  commissions  were  issued  and  acted  under,  in  their 
widest  interpretation,  during  the  whole  period  of  colonial  govern- 
ment, here  and  elsewhere.  The  actual  business  of  the  vice-ad- 
miralty courts,  as  shown  by  their  records,  up  to  the  time  of  the 
Revolution,  shows  that  this  extended  jurisdiction  was  not  dormant, 
but  active." 

§  165.  It  has  indeed  been  said,  that  this  extensive  jurisdiction  of 
the  admiralty  in  the  colonies  was  the  subject  of  complaint  at  the 
time  of  the  Eevolution ;  and  it  is  undoubtedly  true,  that  the  exten- 
sion of  the  admiralty  jurisdiction  beyond  its  ancient  limits  was,  in 
some  petitions  and  public  documents,  stated  as  one  of  the  griev- 
ances of  the  colonies.  The  difficulty  with  the  mother  country 
grew  out  of  the  imposition  of  taxes,  and  the  collection  of  revenue ; 
and  the  whole  of  that  jurisdiction  was  given  to  the  admiralty,  as 

"  AnU,  §§  126, 151, 158, 104-107. 

^  Stokes'  Ckmst  of  theCdonies,  270;  Dunlin's  Ad.  Prac.  85,  87;  The  Tilton,5 
Mason  &  472. 
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was  also  trespass  on  the  king's  lands,  and  other  matters  which  were 
peculiarly  offensive.  "  It  was  ordained,"  says  the  old  Congress  in 
their  list  of  grievances, "  that  whenever  offences  should  be  com- 
mitted in  the  colonies,  against  particular  acts  imposing  duties  and 
restrictions  upon  trade,  the  prosecutor  might  bring  his  action  for  the 
penalties  in  the  Court  of  Admiralty."  These  were  m  no  sense  admi- 
ralty and  maritime  cases,  and  it  was  this  recent  extension  beyond 
the  ancient  limits  —  the  limits  of  those  commissions  —  of  which 
the  colonists  complained,  and  not  the  proper  exercise  of  admiralty 
and  maritime  jurisdiction  which  had  been  practised  from  the  ear- 
liest times;  and  the  fact  that  the  constitution  uses  the  words  all 
cases  of  admiralty  and  maritime  jurisdiction,  taken  in  connection 
with  those  complaints,  shows  that  the  convention  intended  that 
the  word  aU  as  well  as  the  word  maritime  should  have  its  proper 
signification." 

"  Waring  v.  Clarke,  5  How.  456 ;  id.  484. 
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CHAPTER    X. 

The  Jurisdiction  of  thb  State  Courts  of  Admiralty. 

§  166.  At  the  time  of  the  Revolution  each  state  assumed  for 
itself  all  the  powers  of  sovereignty,  including  all  judicial  powers 
in  their  greatest  plenitude,  except  so  far  as  they  were  limited  by 
the  Articles  of  Confederation.  In  some  of  the  states  in  which  an 
admiralty  court  had  previously  existed,  the  court  was  retained,  the 
judge  being  appointed  by  the  newly  constituted  state,  by  a  simple 
commission,  as  Judge  of  the  Court  of  Admiralty.  No  statute  had 
specified  his  powers,  and  his  commission  was  silent  on  the  subject. 
He  was  appointed  to  exercise  the  same  powers  as  the  colonial  courts 
had  exercised.  Such  were  Massachusetts  and  New  York.  In  some 
of  the  states,  as  in  New  York,  the  statute  15  Rich.  II.  was  enacted, 
and  in  others  the  jurisdiction  remained  unchanged.  Thus,  in  dif- 
ferent states,  the  constitutions,  of  the  admiralty  courts  and  the 
limits  of  the  admiralty  jurisdiction  were  widely  different.  In 
some  of  them  the  court  was  abolished  altogether ;  and  in  others 
new  courts  were  established  with  powers  regulated  by  statute.* 

§  167.  In  Pennsylvania,  an  act  for  establishing  a  court  of  admi- 
ralty was  passed  Sept.  9,  1778,  and  another  for  regulating  and 
establishing  admiralty  jurisdiction,  in  March,  1780.  By  this 
latter  act,  it  was  enacted  that  the  judge  should  "  hold  a  Court  of 
Admiralty,  and  therein  have  cognizance  of  all  controversies,  suits 
and  pleas  of  maritime  jurisdiction,  not  cognizable  at  the  common 
law,  offences  and  crimes  other  than  contempts  against  said  court 
only  excepted,  and  thereupon  shall  pass  sentence  and  decree  ac- 
cording as  the  maritime  law  and  the  law  of  nations,  and  the  laws 
of  this  commonwealth  shall  require.'' 

>  Ante,  §  24 ;  1  GreenL  Laws  of  N.  Y.  11,  18,  150, 152,  388. 
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By  section  22,  it  was  enacted  that  "  all  and  every,  the  proceed- 
ings of  the  court  of  admiralty  of  this  commonwealth,  shall  be 
liable  to  the  prohibition  of  the  Supreme  Court  of  Judicature  in 
like  manner,  and  with  like  effect  as  the  prohibition  of  the  Court  of 
King's  Bench  in  England,  in  like  cases."  • 

§  168.  In  New  Jersey,  an  act  regulating  and  establishing  admi- 
ralty jurisdiction,  was  passed  in  1781,  which  provided  that  the 
Judge  of  the  Admiralty  should  "  hold  a  Court  of  Admiralty,  and 
therein  have  cognizance  in  all  cases  of  prize  capture  and  re-capture 
upon  the  water,  from  enemies,  or  by  way  of  reprisal,  or  from 
pirates,  and  in  general  of  all  controversies,  suits  and  pleaB  of  Mari- 
time Jurisdiction,  and  thereupon  the  said  Judge  shall  pass  sentence 
and  decree  according  to  the  maritime  law  and  the  law  of  nations, 
and  the  ordinances  of  the  Honorable,  the  Congress  of  the  United 
States  of  America,  and  the  laws  of  this  State." 

The  second  section  provided  that  all  causes  should  be  tried  by  a 
jury.  The  20th  section  established  the  same  rule  as  to  prohibitions 
as  the  Pennsylvania  act* 

§  169.  In  Maryland,  a  court  of  admiralty  was  established  in 
1776,  for  the  trial  of  captures  and  seizures,  with  full  power  to  take 
cognizance  of  aU  libels  on  account  of  such  captures  and  seizures 
and  to  proceed  to  a  final  determination,  and  decree  thereupon. 
.  .  .  .  "  The  process  and  proceeding  to  be  as  usual  in  courts 
of  admiralty,  but  if  either  party  demand  a  jury  on  any  material 
controverted  fact,"  a  jury  was  to  be  summoned.* 

§  170.  Virginia  passed  an  act  in  1779,  as  follows :  — 
Be  it  enacted  by  the  General  Assembly,  the  Court  of  Admiralty 
to  consist  of  three  judges,  two  of  whom  are  declared  to  be  a  suffi- 
cient number  to  constitute  a  court,  "  shall  have  jurisdiction  of  all 
maritime  causes,  except  those  wherein  parties  may  be  accused  of 
capital  offences,  now  depending  and  hereafter  to  be  brought  before 
them."  It  was  expressly  provided  that  such  court,  was  to  be 
"  governed  in  their  proceedings  and  decisions  by  the  regulations  of 

*  Laws  of  Pemusylyania,  1778.  '  Laws  of  New  Jersey,  1781. 

*  Laws  of  Maryland,  1776. 
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die  Congress  of  the  United  States  of  America ;  by  the  acts  of  the 
general  assembly ;  by  the  laws  of  Oleron  and  the  Bhodian  a/fid 
Imperial  Laws^  sofanr  as  tft^  have  been  heretofore  observed  in  the 
English  Courts  of  Admiralty ;  amd  by  the  laws  of  nature  and 
natianSj^ — a  wide  and  beneficial  jurisdiction.  No  one  can  fail  to 
observe  how  distinctly  the  ancient  ordinances  and  maritime  laws, 
the  civil  law,  and  the  former  practices  of  the  English  Admiralty, 
are  adopted  instead  of  the  narrow  limit  observed  by  the  English 
Admiralty  at  that  time.* 

§  171.  These  being  the  only  states  whose  early  statutes  were 
conveniently  accessible  to  me,  I  have  considered  these  references 
sofiicient  fully  to  establish  that  diversity  which  could  hardly  fail  to 
exist  in  twelve  different  states,  which,  although  friendly  and  united 
for  certain  purposes,  were,  nevertheless,  independent  of,  and 
foreign  to,  each  other. 

With  this  diversity  existing,  it  could  hardly  be  contended  that  the 
phrase,  all  cases  of  admiralty  and  maritime  jurisdiction^  was  to 
include  only  the  cases  so-called  in  some  particular  state  which  was 
not  pointed  out,  much  less  to  perpetuate  in  each  state  its  peculiar 
law  of  admiralty  jurisdiction;  thus  making  diversity  instead  of 
unifonnity  of  admiralty  jurisdiction,  a  portion  of  our  organic  law, 
and  requiring  the  constitutional  grant  to  the  general  government 
to  receive  a  different  construction  in  the  different  states.  Such  a 
state  of  things  must  have  made  the  judicial  system  of  the  United 
States  entirely  impracticable.  In  this  view  of  the  state  courts  of 
admiralty,  the  grant  must  have  been  intended  to  embrace  a  general 
maritime  jurisdiction. 

If  all  the  states,  before  the  adoption  of  the  constitution,  had 
re-enacted  the  statute  15  Eich.  II.,  it  is  not  perceived  how  it  could 
have  had  any  influence  on  the  construction  of  the  constitution. 
If  the  states,  without  exception,  had  abolished  their  courts  of 
admiralty,  and  swept  away  all  their  admiralty  and  maritime  juris- 
diction before  the  constitution  was  framed,  such  legislation,  in- 
stead of  rendering  useless  or  nugatory  the  grant  in  question,  would 
only  have  rendered  it  so  much  the  more  necessary.     And  on  the 

*  LawB  of  1779,  chap.  27;  10  Hen.  Stat.  98;  Waring  v.  Clarke,  6  How.  474; 
The  TUton, 5  Mason.  B.  472;  Dunlap'sPr.  36. 
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same  principle,  any  modification  or  limitation  of  the  state  jurisdic- 
tion, would  have  no  effect  on  the  construction  of  the  constitutional 
grant  Cases  of  a  certain  class  would  be  still  maritime  cases,  and 
it  would  be  none  the  less  important  that  they  should  be  subject  to 
the  Federal  judiciary,  to  secure  that  equal  administration  of  the 
maritime  law,  and  that  uniformity  and  nationality  of  decision 
under  it,  which  would  promote  the  harmony  of  the  commercial 
world,  of  which  the  states  formed  an  important  part  And  it 
would  be  none  the  less  certain  that  a  grant  to  the  general  govern- 
ment of  jurisdiction  in  all  such  cases,  would  make  them  all  sub- 
jects of  national  jurisdiction,  to  be  distributed  to  such  courts,  and 
proceeded  with  in  rem  or  mpersonarriy  with  or  without  a  jury,  in 
such  manner  as  Congress  should  provide/ 

«  Martdn  v.  Hunter's  Lessee,  1  Wheat.  824-5 ;  Waring  «.  Glazke,  5  How.  461 
New  Seaej  Steam  Nay.  Co.  v.  Merchants'  Bank,  6  id.  885. 
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CHAPTER    XL 

The  Admiralty  and  Maritime  Jueisdiction  of  France  and 
other  portions  of  continental  europb. 

§  172.  The  marine  ordinances  of  France  have  always  been  held 
in  deservedly  high  estimation.  Her  wisest  statesmen  and  mon- 
ardis  have  all  along,  through  many  centuries,  given  the  most 
profound  attention  to  the  subject  of  maritime  law ;  and,  under  the 
adnunstration  of  courts  of  admiralty,  filled  by  the  ablest  judges, 
a  system  of  maritime  law  has  been  there  built  up  more  perf  ectlj^ 
than  in  any  other  country ;  while  at  the  same  time,  commentators 
and  jurisconsults  of  most  various  learning,  and  most  profound  and 
practical  reflection,  have  been  the  cause  and  the  effect  of  this 
constant  attention  to  the  best  interests  of  maritime  commerce 
Cleirac  says  the  marine  ordinances  of  France  are  of  the  highest 
auUiority,  and  that  all  the  princes  and  republics  of  Europe,  on 
the  ocean,  have  adopted  or  followed  them,  and  that  they  are  gen- 
eral, and  as  such  observed  by  all  Christian  Europe,  and  are  also 
conformed  to  the  Roman  civil  law  and  the  customs  of  the  Medi- 
terranean Sea.  They  are  thus  by  this  great  authority  declared  to 
be  a  part  of  the  general  maritime  law.* 

The  jurisdiction  of  the  French  Admiralty  has  always  been  of 
the  widest  and  most  salutary  character. 

§  173.  "  The  judges  of  the  Admiralty,"  says  the  ordinance  "shall 
take  cognizance,  preferably  to  all  others,  and  between  all  persons 
of  whatever  quality  or  condition,  even  though  privileged,  Fi'ench 
and  strangers,  as  well  in  demanding  as  defending,  of  all  that  con- 
cerns the  construction,  tackle  and  furniture,  arming,  victualling, 
and  manning,  sale  and  adjudication  of  ships. 

>  Ord.  de  la  Manne,  tit  2,  arts.  1-11 ;  Hervflle  Com.  13-26 ;  1  Yalin,  112-161 ; 
Oeirac,  Lea  Ub*  et  Goatumes  de  la  Mer,  Jurisdiction  de  la  Marine,  816 
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"  We  declare  them  competent  judges  of  all  actions,  proceeding 
from  charter  parties,  freighting,  bills  of  lading,  freight,  engaging 
and  wages  of  seamen,  and  victuals  furnished  to  them  by  order  of 
the  master  during  the  manning  of  sliips,  together  with  policies  of 
insurance  and  obligations  of  bottomry,  and  on  the  return  of  a  voy- 
age, and  generally  of  all  contracts  concerning  the  commerce  of  the 
sea,  notwithstanding  all  submissions  to  the  contrary.' 

§  174.  "  They  shall  likewise  take  cognizance  of  prizes  taken  at 
sea,  wrecks,  shipwrecks,  and  stranded  ships,  of  jittison  and  con- 
tributing average,  and  damages  happened  to  ships  and  their  lad- 
ing, and  also  of  inventories  and  deliverances  of  assets,  left  in  ships 
by  persons  dying  at  sea. 

"They  shall  likewise  take  cognizance  of  the  dues  for  licences 
thirds,  tenths,  sea  marks,  anchorage  and  others  belonging  to  the 
Admiral,  and  of  those  which  shall  be  levied  or  pretended  by  the 
lords  of  manors,  or  other  particular  persons  near  the  sea,  upon  the 
fisheries,  or  fish,  and  upon  goods  or  ships  going  out  or  coming  into 
port. 

"The  cognizance  of  fishing  in  the  sea  and  salt  water,  and  the 
mouths  of  rivers  shall  likewise  belong  to  them,  and  likewise  that  of 
parks  and  fisheries;  and  they  shall  also  take  cognizance  of  nets  and 
threads,  and  of  the  buying  and  selling  of  fish  upon  the  shore,  or  in 
the  boats,  ports,  or  harbors. 

§  175.  "They  shall  likewise  take  cognizance  of  damages  done 
by  ships  to  the  fisheries,  either  upon  the  coasts  or  in  navigable 
rivers,  and  of  those  that  the  ships  shall  receive,  and  likewise  of 
the  ways  appointed  for  hauling  up  ships  coming  from  the  sea,  if 
there  be  no  regulation,  title  or  possession  to  the  contrary. 

"They  shall  also  take  cognizance  of  the  damages  done  to  the 
keys,  banks,  moles,  palisadoes,  and  other  works  cast  up,  against  the 
violence  of  the  sea,  and  shall  take  care  that  the  depth  of  the  ports 
land  roads  be  preserved  and  kept  clean. 

"  They  shall  take  up  the  bodies  of  drowned  persons,  and  shall 
draw  up  a  verbal  process  of  the  condition  of  tlie  corpses  found  at 

'  This  and  the  foUowing  three  sections  are  a  taranslation  of  the  jurisdictional 
articles  of  the  Ordonnance  de  la  Marine,  tit.  2,  arts.  1-11. 
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sea  and  on  the  sand,  or  in  the  ports,  as  likewise  of  the  drowning  of 
mariners  sailing  in  navigable  rivers. 

§  176.  "  They  -shall  assist  at  the  musters  and  reviews  of  the  in- 
habitants of  the  parishes  subject  to  the  sda  watch,  and  shall  take 
cognizance  of  all  differences  arising  upon  that  account,  and  like- 
wise of  crimes  committed  by  them  that  are  upon  the  guard  of  the 
coasts,  while  they  are  under  arms. 

"They  shall  also  take  cognizance  of  piracies  and  robberies,  and 
desertions  of  seamen,  and  generally  of  all  crimes  and  offences 
committed  upon  the  sea,  or  coasts,  and  in  the  ports  and  har- 
boiB.''  • 

§  177.  These  various  codes  and  systems  cannot  but  have  been 
familiar  to  the  framers  of  the  constitution ;  and,  for  the  purpose  of 
this  treatise,  it  is  not  necessary  to  inquire  further  into  the  jurisdic- 
tion of  the  admirals,  or  of  the  admiralty  courts  of  the  various 
commercial  nations  of  the  world.  They  will  be  found  to  differ 
considerably  in  the  mere  admiralty  law, —  the  maritime  regula- 
tions of  the  municipal  code;  but  there  will  be  found,  also,  a  great 
miiformity  in  their  adoption  of  those  principles  and  rules  which 
constitute  the  general  maritime  law.  Those  which  have  been  re- 
ferred to,  show  the  same  difference  in  municipal  regulation,  and 
the  same  uniformity  in  general  principles,  which  would  appear  on 
a  more  extended  examination.  A  brief  list  of  them  is  here  given 
for  the  double  purpose  of  showing  the  universality  of  maritime 
codification  in  commercial  nations,  and  of  directing  the  student  to 

* 

the  numerous  and  cognate  sources  of  the  maritime  laws. 

§  178.  Some  of  them  are  actual  legislative  enactments,  others 
the  ordinances  of  monarchs,  and  others  are  mere  compilations, 
made  up  of  extracts  from  well-known  ancient  codes  and  ordi- 
nances. Others  again,  are  mere  essays  and  treatises  on  maritime 
subjects,  which,  in  consequence  of  their  practical  wisdom,  have,  by 

'  Old.  de  la  Marine,  tit  2,  arte.  1-11.  In  the  third  part  of  the  ^*  Ub*  et  Coutamee 
de  la  Mer,"  Oleirac,  in  his  learned  and  corions  treatise,  *^La  Jurisdiction  de  la 
Marine  on  de  TAdmirantie,  has  extracted  and  collected  the  text  of  the  royal  or<)i- 
Bsnoes  of  the  Admiralty  of  Franoe,  from  the  earliest  periods.    Cleirao,  816. 
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long  use  and  authority,  come  to  be  considered  the  highest  evidence 
of  marine  law;  and  others  are  the  voluntary  regulations  which 
persons  interested  in  shipping  have  adopted  for  their  own  conven- 
ience ;  and  which,  in  like  manner,  have  ripened  into  law.  They 
are  to  be  found  in  the  great  work  of  Pardessus,  in  which  he  has 
collected  the  maritime  laws  of  all  commercial  nations,  and  preceded 
each  by  a  historical  notice,  valuable  for  the  combined  results  of 
thorough  historical  and  antiquarian  research,  careful  and  ingenious 
criticism,  as  well  as  liberal  and  generous  views  of  the  true  end  and 
proper  extent  of  the  maritime  law.* 

§  179.  The  Ma/ritime  Law  of  the  Rhodians^ — This  is  the 
most  ancient  code  of  maritime  law.  It  was  promulgated  about 
nine  hundred  years  before  the  Christian  era,  and  about  seventy 
years  after  the  time  of  Solomon.  These  laws  being  foimded  upon 
natural  justice,  entered  largely  into  the  maritime  legislation  of  all 
the  commercial  nations  of  antiquity,  of  whose  laws  we  have  any 
knowledge.  They  were  generally  received  in  the  Mediterranean, 
and  Greece  and  Eome  acknowledged  their  authority.  In  the  time 
of  Julius  Caesar  and  of  Augustus,  the  distinguished  jurisconsults, 
Ofilius,  Labeo,  and  Labinus,  adopted  them,  especially  in  cases  of 
jettison ;  and  the  Emperors  Claudius,  Vespasian,  Trajan,  Adrian, 
and  Antoninus,  confirmed  those  laws,  and  directed  that  all  cases  of 
maritime  commerce  should  be  decided  according  to  them.' 

§  180.  The  MaHtime  Laws  of  the  Kingdom  of  Jerusalem.  — 
These  laws  date  back  to  the  existence  of  the  Christian  Kingdom  of 
Jerusalem,  established  after  the  capture  of  the  Holy  City  by  Gk>d- 
f  rey  de  BouiUon,  in  the  first  Crusade.^ 

§  181.  The  Rooles  or  Judgments  of  Oleron^  commonly  called 
the  Laws  of  Oleron,  take  their  name  from  the  Island  of  Oleron. 
The  English  and  French  have  long  disputed  the  honor  of  having 


*  PardessDB  Loiz.  Maritiines,  passim, 

^  Sea  Laws,  76,  78;  1  Paid.  Loiz.  Har.  231. 

•  Encyc.  de  Jurisp.,  art  Rhodien;  1  Boulay  Paty,  tit,  preL  §§1-6;  2  Brow.  Civ. 
and  Ad.  Law,  88;  3  Kent's  Com.  1-21. 

'  1  Pard.  275. 
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produced  these  laws,  and  their  real  origm  is  undoubtedly  obscured 
by  a  remote  antiquity ;  but,  by  common  consent,  they  are  admitted 
to  be  the  foundation  of  all  the  European  maritime  codes.  The 
earliest  French  edition  to  which  Pardessus  refers,  published  in 
1486,  bears  for  a  title,  ^'Jugemena  de  la  Mhr^  dea  Maiaters^  des 
Marvniers^  des  Ma/rchcmtSj  et  de  tout  lev/r  e&tre^^  a  literal  transla- 
tion of  which  is  the  title  of  the  earliest  English  edition,  published 
in  the  reign  of  Henry  VIII. — "Judgment  of  the  Sea,  of  Mas- 
ters, of  Mariners,  and  Merchants,  and  all  their  doings."  " 

§  182.  Les  J%bgemens  de  Dcmime  ou  Lois  de  Westcapelle. — These 
are  mainly  a  translation  of  the  Laws  of  Oleron,  made  for  Dam,  a 
city  of  Austrian-Flanders,  situated  a  short  distance  from  the  sea, 
near  to  Bruges.* 

Cautumes  d'* Amsterdcura^  Enchuysen  and  Sta/oem. —  These  also, 
were  substantially  translated  from  the  Laws  of  Oleron,  and  they 
were  entitled, "  Ordonrumce  que  les  patrons  et  les  negodans  ohser- 
vent  entre  eux  Sfwr  le  droit  Maritime^  " 

McarUvme  lanjos  of  the  Low  Cowntries}^ 

§183.  Loms  of  Wishuy. — Wisbuy,  in  the  island  of  Gothland, 
was  the  great  maritime  and  commercial  entrepot  of  the  north  of 
Europe,  more  than  five  hundred  years  ago,  and  her  maritime  code 
was  then  known  as  "  Dot  hogeste  und  dot  oldeste  water  rechte  van 
Wid)yP  "  The  ancient  and  supreme  water  la/w  of  WislxyP  "  The 
Gothland  water  law  established  hy  the  merchants  and  mastersP  " 

§184.  Le  Consvlat  de  la  Mer.  II  Consulato  del  Ma/re,  The 
ConsuUite  of  {he  Sea, — Grotius  say^  that  the  Consulate  was  made 
up  of  various  enactments  of  the  Greek  Emperors  of  Germany,  of 
the  kingdoms  of  France,  of  Spain,  of  Syria,  of  Cyprus,  of  Ma- 
jorca, and  of  the  republics  of  Venice  and  Genoa. 

•  Piynne,  107;  Sea  Laws,  116,  130;  Cleirac,  1,  7;  Malynes,  Pet.  Ad.  Dec 
Append. ;  1  Pardessus  Loiz.  Mar.  283,  328;  Brow.  Civ.  and  Ad.  Law,  89;  Miege, 
Ano.  Sea  Laws;  1  Boucher  Gonsulat,  chap.  18  to  27. 

•  1  Pard.  Loix.  Mar.  371.  '«  1  Pardessus  Loix.  Mar.  405. 

"  4  Pard.  Loiz.  Mar.  1,  19,  185. 

^  2  Brow.  Civ.  and  Ad.  89;  1  Pard.  Loix.  Mar.  424,  463;  Sea  Laws,  174; 
Cleizac,  186,  189,468,  524;  Malynes,  Pet  Ad.  Dec.  Append.;  Mi^^e,  Ano.  Sea 
LawB ;  1  Boucher  Cons.  chap.  21  to  27. 


100  THE   AMBRIOAN   ADMIEALTY. 

« 

In  an  Italian  edition,  printed  at  Venice  in  1539,  it  has  this  title, 
according  to  Pardessus:  "  Lihro  de  consulato  nuovwmente  stampato 
a  ricoretto  net  quale  aono  scritti  capitoli  a  statuti  e  huoiie  ordinor 
tioniy  che  le  antichi  ordinerono  per  li  casi  de  mercantie  et  di  mari 
et  mercante  et  marma/ni  etpatroni  di  namHoP  " 

"  Id  commence  le  livre  du  considaty  nouvellement  corrige  et  vm- 
prvrfU^  dans  lequd  sont  contentcs  les  loix  et  lea  oTdmances  aur  lea 
actea  maritimea  et  m,ercanttlea.^^ " 

§  185.  Ze  Guidon  de  la  Mer.  —  This  is  an  ancient  treatise  en- 
titled "Z^  Guidon  pour  cev/x  gybe  font  marchandize  et  qui  msttent 
d  la  Mer;^^  written  in  French  for  the  use  of  the  merchants  of 
Eouen.  It  is  devoted  mainly  to  the  law  of  mai*itime  insurance, 
but  Cleirac  declares  that  it  is  written  with  such  consummate  ability 
that,  in  explaining  the  contract  of  insurance,  the  author  has  com- 
pletely elucidated  the  whole  subject  of  maritime  contracts  and 
naval  commerce.  .  It  is  a  work  of  the  highest  authority." 

§  186.  TJie  Lawa  of  the  Hanae  Tovma,  —  In  the  year  1254,  Lu- 
bec,  Brunswick,  Dantzic,  and  Cologne,  in  Germany,  and,  subse- 
quently, Bruges  in  Flanders,  London  in  England,  and  Novogorod 
in  Kussia,  and  the  principal  cities  of  the  Ehine  and  other  portions 
of  Europe,  constituted  a  sort  of  maritime  confederacy,  for  the 
protection  and  promotion  of  their  commercial  interests ;  and,  for 
that  purpose,  about  the  year  1597,  formed  a  code  of  maritime 
law  of  the  greatest  respectability,  embracing  in  its  brief  articles, 
much  of  what  had  before  existed  in  the  separate  codes  of  the  Han- 
seatic  and  other  cities,  and  of  the  nations  of  Europe. 

This  code  may  be  found  in  3  Pard.  431,  455 ;  Miege's  Anc.  Sea 
Laws;  Brow.  Civ.  and  Ad.  39;  3  Kent's  Com.  1-21;  Cleirac, 
157,166;   Pet.  Ad.  Dec.  Append. ;   Sea  Laws,  190, 195. 

§  187.  The  other  maritime  ordinances  and  codes  which  had  ex- 
isted before  that  time,  were  numerous,  and  are  here  briefly  enumer- 

>•  2  Pard.  1,  ^;  Grotina  de  Jur.  BeL  &  Par.  Ub.  3,  chap.  —  note  4;  5  Pard. 
Loix.  Mar.  11. 

"  %  Boucher  Consulat,  I,  title. 

"  2  Card.  Loix.  Mar.  869,  377 ;  Cleirac,  181 ;  2  Brow.  Civ.  and  Ad.  41. 


ADKIBALTT  JUEISlJlCTION   OF  EUROPE.  101 

ated,  in  the  order  in  which  maritime  legii^lation  or  codification  was 
commenced  in  each  nation  or  city. 


u 

u 
u 
u 


A.  D.    940.     The  Maritime  Law  of  Norway.     3  Pard.  1,  21. 

1063.    Maritime  Law  of  the  Two  Sicilies.     5  Pard.  214, 

237. 
1117.     Maritime  Law  of  Iceland.     3  Pard.  45,  56. 
1150.    Maritime  Law  of  Denmark.     3  Pard.  205,  229. 
1158.     Maritime  Law  of  Lnbec     3  Pard.  391,  399. 
"      1160.    Maritime  Law  of  Pisa  and  Florence.    4^  Pard. 

545,  569. 
"      1224.    Maritime  Law  of  the  Prussian  States.     3  Pard. 

447,  459. 
"      1232.    Maritime  Law  of  Venice  and  Austria.   6  Pard.  1. 
"      1243.    Maritime  Law  of  Catalonia,  Aragon,  Valence,  and 

Majorca.    5  Pard.  321,  333. 
1254.    Maritime  Law  of  Sweden.  3  Paid.  89,  111. 
1270.    Maritime  Law  of  Hamburgh.   3  Pard.  329,  337. 
"       1270.    Maritime  Law  of  Kussia.    3  Pard.  489,  505. 
"       1303.    Maritime  Law  of  Bremen.    3  Pard.  309,  317. 
^         "        Maritime  Law  of  the  Papal  States.    5  Pard.  99, 

113. 
"       1316.    Maritime  Law  of  Genoa.    5  Pard.  419,  439. 
«         "        Maritime  Law  of  Sardinia.    5  Pard.  267,  281. 
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CHAPTEK    XII. 


"Admiralty"  and  "Maritime." 


§  188.  In  the  foregoing  brief  review  of  the  admiralty  and  mar- 
itime jurisdiction  of  the  different  portions  of  the  British  Empire 
of  the  original  states  of  our  union,  and  of  the  nations  of  conti- 
nental Europe,  it  has  been  shown  that  admiralty  and  maritime 
cases  consist  of  many  very  immerous  classes  of  cases,  everywhere 
distinctly  characterized  by  their  relation  to  ships  and  shipping; 
that  of  these  numerous  and  various  cases,  the  English  Admiralty 
Court,  at  the  time  of  the  American  Revolution,  entertained  juris- 
diction of  but  very  few,  the  Admiralty  Courts  of  Scotland  still 
more,  the  British  Colonial  Courts  of  Vice- Admiralty  still  more, 
the  early  English  Admiralty  still  more,  the  French  Admiralty 
Courts,  and  those  of  other  continental  nations,  still  more;  that 
the  extent  and  the  character  of  these  various  jurisdictions  were 
plainly  set  forth  in  legal  works,  which  were  well-known  evidences 
of  the  law,  when  our  constitution  gave  to  the  Federal  Government 
jurisdiction  of  all  cases  of  admiralty  and  maritime  jurisdiction. 
With  these  various  jurisdictions  to  choose  from,  if  any  one  of  them 
was  to  be  adopted,  it  is  hardly  rational  to  suppose  that  that  one 
would  not  have  been  specified,  or  in  some  manner  indicated.  If  no 
intention,  as  to  the  extent  and  jurisdiction,  had  been  indicated,  it 
would  be  evident  that  the  matter  was  to  be  left  to  Congress ;  but  it 
was  important,  in  a  national  point  of  view,  that  all  uncertainty 
should  be  removed,  and  the  broadest  grant  was,  therefore,  made,  of 
all  cases. 

§  189.  It  has  been  stated  in  another  place,  that  the  English  lan- 
guage is  the  only  link  that  connects  the  laws  and  institutions  of  the 
United  States  with  those  of  Great  Britain ;  and  that  to  the  English 
law,  and  to  English  dictionaries  we  must  resort  for  the  meaning  of 
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the  words  used  in  tlie  constitution.  If  we  bring  the  admiralty  and 
maritime  grant  in  the  constitution  to  this  test,  we  shall  find  that  the 
words  admi/ralty  and  maritime  then  had,  as  they  now  have,  a  well 
established  signification,  entirely  in  harmony  with  their  use  by  the 
great  civilians  who  made  the  admiralty  and  maritime  jurisdiction 
the  study  of  their  lives/ 

« 

Admtralty.  —  A  court  having  cognizance  in  all  maritime 
affairs,  civil  as  well  as  criminal.  Marttime. — Belating  to  the 
sea;  marine. 

Johnson's  Diet.  edit.  1755;  Barclay's  Diet;  Webster's  Diet.; 
Falconer's  Maritime  Diet. ;  Co  well's  Law  Diet. ;  Cunningham's  Law 
Diet. ;  Bell's  Law  Diet. ;  Bouvier's  Law  Diet. 

§  190.  It  will  be  seen,  also,  that  the  words  admfiiralty  and  mari- 
time are  of  constant  occurrence  in  the  works  of  the  jurists  of  Hol- 
land and  Spain,  as  weU  as  those  of  England,  Scotland,  and  France ; 
and  that  those  words  have  thus  acquired  an  established  significa- 
tion, of  which  the  framers  of  the  constitution  cannot  be  supposed 
to  have  been  ignorant  Nor  can  they  be  presumed  to  have  used 
them  in  any  narrower  sense  than  that  in  which  they  have  been 
used  for  centuries  by  the  whole  commercial  world.  On  general 
principles,  it  cannot  be  presumed  that  they  were  used  in  any  local 
or  merely  municipal  sense.  The  fact  that  the  Admiralty  Court 
of  England  was  not  permitted  by  the  King's  Bench  to  exercise 
jurisdiction  in  all  admiralty  and  maritime  cases,  but  was  confined 
to  a  very  few,  —  the  residue  being  monopolized  by  the  common 
law  courts, — can  in  no  manner  affect  the  proper  force  and  signifi- 
cation of  those  words.  Common  respect  for  the  wisdom  of  our 
ancestors,  prevents  us  from  believing  that  so  paltry  a  class  of  cases 
as  those  which  were  left  to  the  English  Admiralty  at  the  time  of 
our  Kevolution,  was  deemed  by  them  necessary  to  be  embraced  in 
the  national  constitution,  as  unsafe  to  be  trusted  to  the  states,  or 
of  suflScient  importance,  in  a  national  point  of  view,  to  be  solemnly 
granted  to  the  national  judiciary. 

They  do  not  rise  to  the  respectability  of  a  class  of  cases,  nor 

>  ^n^,  §82;  jxw^,  §  191. 
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have  they  any  national  character,  or  general  commercial  import- 
ance, to  distinguish  them  from  the  great  mass  of  admiralty  and 
maritime  cases ;  nor  have  I  been  able  to  imagine  any  reason  what- 
ever, why  those  cases  alone  should  have  been  transferred  to  the 
general  government;  nor  have  I  ever  met  vdth  even  an  alleged 
reason,  for  supposing  that  they  were  transferred  to  the  general  gov- 
ernment, because  the  English  Court  of  Admiralty  entertained  jur- 
isdiction of  them.  It  must  have  been  for  a  higher,  more  patriotic, 
and  more  national  reason,  that  the  states  surrendered  the  whole 
subject  to  the  Federal  Government.' 

§  191.  If  we  examine  the  etymology,  or  received  use  of  the 
words  achniraZty  and  maritime  Jurisdiction,  we  shall  find  that 
they  include  tjie  judicial  jurisdiction  of  the  admiral,  and  of  all 
maritime  causes,  or  causes  arising  from  things  done  upon  and 
relating  to  the  sea;  or,  in  other  words,  all  transactions  and  pro- 
ceedings relative  to  commerce  and  navigation,  and  to  damages  or 
injuries  upon  the  sea,  or  navigable  waters  of  the  nation,  or  upon 
the  high  sea.  In  the  maritime  codes,  and  the  commentaries  upon 
them,  as  well  as  in  the  wi:itings  of  the  greatest  jurists,  in  all  the 
great  maritime  nations  of  Europe,  the  term  admiralty  Jurisdiction 
is  uniformly  applied  to  the  courts  exercising  jurisdiction  over  mari- 
time contracts  and  concerns,  and  administering  the  general  mari- 
time law.  The  judges  of  the  common  law  courts  in  England,  in  a 
spirit  which  has  been  alluded  to,  use  it  in  a  narrower  sense;  but  the 
distinguished  men  who  practised  and  presided  in  the  admiralty, 
and  who  made  such  subjects  their  peculiar  study,  always  gave  to 
those  words  their  wider  and  more  appropriate  signification;  and 
there  was  no  superior  sanctity  in  the  decisions  at  common  law, 
upon  the  subject  of  the  jurisdiction  of  those  courts,  which  should 
entitle  them  to  outweigh  the  very  able  and  learned  decisions  of  the 
great  civilians  of  the  admiralty.  In  seeking  for  the  proper  mean- 
ing of  those  words,  even  in  England,  where  could  we  so  properly 
search  for  information  on  the  subject  as  in  the  works  of  those 

«  Ante,  §§4,  5,  88,  89,  40;  De  Lovio  v.  Boit,  2  GaU.  468;  Waring  v,  Clarke, 
5  How.  451-^7;  New  Jersey  Steam  Nav.  Co.  v.  Merchants*  Bank,  6  How.  885; 
ante,  §§  27,  28. 
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jurists  who  have  adorned  the  Court  of  Admiralty  from  age  to  age, 
and  made  its  jurisdiction  the  pride  and  study  of  their  lives.* 

§  192.  It  has  been  before  remarked  that  the  constitution  was 
formed  after  twelve  years  of  actual  independent  nationality,  un- 
der the  confederation;  that  the. United  States  Government  can, 
in  no  proper  sense,  be  called  an  offshoot  from  that  of  Great  Britain; 
that  the  existence  of  Great  Britain  is  not  alluded  to  in  the  con- 
stitution, much  less  are  any  of  her  institutions  adopted  as  the  pat- 
terns or  originals  of  our  own.  Hence,  if  the  jurisdiction  of  the 
British  Admiralty  Courts — English,  ancient  and  modem,  Scotch, 
Colonial — had  been  always  and  everywhere  the  same,  still  a 
grant  of  jurisdiction  over  aU  admiralty  and  maritime  cases  could, 
on  no  rational  principles,  be  construed  as  meaning,  not  all  cases, 
but  only  such  cases  as  one  court  of  one  nation  had,  by  another 
court  of  the  same  nation,  been  permitted  to  take  jurisdiction  of, 
for  merely  municipal  reasons.  Surely,  if  any  British  court  was  to 
furnish  the  rule  of  our  admiralty  jurisdiction,  it  would  be  the  colo- 
nial courts,  whose  jurisdiction  was  of  the  most  extended  character, 
as  fully  set  forth  in  their  written  oommiasions.* 

s  Ante,  §§  88,  89,  40,  41 ;  De  LoyIo  9.  Boit,  2  GalL  469. 
*  Ante,  §§  30,  31, 125, 136, 127, 151, 158. 
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CHAPTER    XIII. 
Tbial  by  Juby  —  Suits  at  Common  Law  —  Surrs  m  Pebsokam — 

COMMEBCE. 

§  193.  It  has  been  sometimes  said  that  the  sixth  and  seventh 
amendments  to  the  constitution,  securing  the  right  of  ti'ial  by  jury, 
have  the  eflfect  to  restrict  the  general  grant  in  the  constitution,  for 
the  reason  that  in  admiralty  courts,  causes  are  usually  determined 
by  the  court  without  the  aid  of  a  jury.  "  Depriving  us,  in  many 
cases,  of  the  benefit  of  trial  by  jury,"  was  one  of  the  grievances 
enumerated  in  the  Declaration  of  Independence ;  and  the  trial  by 
jury  has  always  been,  to  the  American  People,  an  object  of  deep 
interest  and  solicitude,  and  every  encroachment  upon  it  has  been 
watched  with  great  jealousy.  The  right  to  it  is  secured  by  all  the 
state  constitutions,  and  the  want  of  such  an  express  security  in  the 
Constitution  of  the  United  States,  was  one  of  the  strongest  objec- 
tions taken  against  its  adoption.  To  meet  the  public  feeling  on 
this  subject,  the  sixth  and  seventh  amendments  to  that  instrument 
were  adopted  in  these  words :  — * 

(6.)  "  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state 
or  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law." 

(7.)  "  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States,  than  according  to  the  rules  of 
the  common  law." 

§  194.  Able  jurists  have  contended,  that,  in  this  view,  the  admi- 
ralty jurisdiction  should  be  considered  as  restricted,  rather  than  ex- 

1  ParsonB  v.  Bedford,  8  Pet  JL  446. 
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tended,  by  the  frame  of  our  judicial  system.  The  most  careful  re- 
flection, however,  has  not  enabled  me  to  perceive  how  the  question 
of  the  jurisdiction  of  the  admiralty  is,  in  the  remotest  degree,  affect- 
ed by  these  provisions.  The  sixth  amendment  is  expressly  limited 
to  criminal  prosecutions,  for  crimes  committed  in  some  state  or  dis- 
trict of  the  United  States.  It  would,  therefore,  hardly  extend  to 
crimes  committed  on  tlie  high  seas,  which  would  alone  be  the  sub- 
ject of  admiralty  jurisdiction  ;  and  if  it  could,  there  is  nothing  to 
prevent  Congress  from  doing,  what  they  have  long  since  done,  and 
what  the  British  Parliament  had  done  before  them,  —  provide  by 
law  that  the  trial  of  maritime  crimes  in  the  Admiralty,  shall  be  by 
jury.' 

§  195.  So  the  seventh  amendment  is  limited  to  suits  at  common 
law,  which  does  not  include  either  suits  in  equity,  or  of  admiralty 
and  maritime  jurisdiction.* 

§  196.  Indeed  it  seems  quite  plain,  that  while  the  people  had 
the  subject  before  them,  fresh  from  the  discussions  in  relation  to 
the  constitution  itself,  they  intended  to  confine  the  constitutional 
necessity  for  jury  trials,  to  crimes  committed  within  the  territorial 
limits  of  the  United  States,  and  to  suits  at  common  law,  but  to 
leave  it  to  the  wisdom  of  Congress  to  decide,  whether  the  jurisdic- 
tion over  transactions,  so  peculiar  as  those  of  the  sea,  should  be 
exercised  only  by  judges,  schooled  in  the  principles  and  mysteries 
of  such  transactions,  as  had  been  done  in  all  ages  and  nations  be- 
fore, or  should  be  left  to  the  uncertain  chances  of  juries,  familiar 
only  with  the  usages  and  necessities  of  the  land.  Congress  wisely 
gave  to  maritime  offences  a  jury,  but  as  wisely  decided  that  in 
causes,  civil  and  maritime,  the  court  should  decide  the  fact,  as  well 
as  the  law.* 

§  197.'  The  question  whether  any  particular  court  has  jurisdic- 
tion, or  whether  a  particular  cause  be  within  the  judicial  cogni- 

'  Waring  V.  Clarke,  5  Howaid,  450,  493;  Edw.  Ad.  Jur.  153;  4  Black.  Com. 
368;  5  XT.  S.  Stat,  at  Large,  7^;  Conk.  Ad.  Jnr.  and  Prao.  7. 

*  Parsons  v.  Bedford,  3  Pet  446-7. 

*  Waring  v,  Clarke,  5  How.  441,  492-4. 
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zance  of  the  general  government,  is  totally  different  from  any 
question  of  the  manner  in  which  the  court  shall  proceed ;  and  if 
Congress  should  now  pass  a  law,  that  the  trial  of  all  causes  in  the 
courts  of  the  United  States,  should  be  by  jury,  it  would  not  in  the 
slightest  degree  change  or  modify  the  jurisdiction  of  those  courts, 
nor  interfere  with  the  grant  to  the  Federal  Government.  This  will 
be  readily  perceived,  by  recurring  to  the  ninth  section  of  the  ju- 
diciary, act,  giving  jurisdiction  to  District  Courts,  the  last  clause  of 
which  provides  that "  the  trial  of  issues  of  fact  in  the  District  Courts 
in  all  cases  except  civil  cases  of  admiralty  and  maritime  jurisdic- 
tion, shall  be  by  jury."-  Had  the  exception  been  omitted,  admiralty 
and  maritime  cases  would  have  been  triable  by  jury,  like  all  other 
^ases,  but  the  jurisdiction  would  not  have  been  changed.  In  some 
of  the  state  courts  of  admiralty  all  causes  were  tried  by  a  jury.* 

§  198.  The  phrase  "suits  at  common  law,"  in  the  seventh 
amendment  to  the  constitution,  has  also  been  made  the  foundation 
of  an  objection  to  the  admiralty  jurisdiction  in  all  these  cases, 
which,  in  England,  at  the  time  of  the  Revolution,  could  not  be 
tried  in  the  Court  of  Admiralty,  but  must  be  brought  in  tlie  courts 
of  common  law, — an  objection  which  seems  to  have  been  first 
raised  by  the  late  Judge  Baldwin,  in  the  case  of  Bains  v.  The  Schr. 
James  and  Catharine.* 

§  199.  The  cases  brought  by  the  constitution  within  the  judicial 
power  of  the  United  States,  are  subject  to  two  classifications ;  the 
first,  as  to  the  subject-matter  of  the  jurisdiction,  and  the  second  as 
to  the  mode  of  proceeding.  Under  the  head  of  jurisdiction  they 
are  of  four  general  classes :  1st.  Cases  of  every  description  in  law 
and  equity,  arising  under  the  constitution,  laws  and  treaties  of  the 
United  States, — a  jurisdiction  necessary  to  enable  the  United  States 
to  execute  and  enforce  its  own  laws.  2d.  Cases  of  every  descrip- 
tion affecting  ambassadors,  other  public  ministers  and  consuls, — a 
provision  obviously  necessary  to  enable  the  Government  of  the 
United  States  to  regulate  its  intercourse  with  foreign  nations,  and 

»  Waring  «.  Clarke,  5  How.  459 ;  ants^  §§  168, 169 ;  The  Genesee  Chief  v,  Fitz- 
hngh,  12  How.  459. 

*  BainB  v.  The  James  and  Catharine,  Bald.  544. 
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to  secure  the  dispensing  of  justice  to  the  agents  of  that  intercourse. 
3d.  To  all  cases  of  admiralty  and  maritime  jurisdiction, — a  pro- 
vision necessary  to  enable  the  general  government  to  administer 
that  branch  of  the  law  known  as  the  admiralty  and  maritime  law, — 
embracing  the  system  of  laws,  which  regulate  tiie  rights  and  duties 
of  those  engaged  in  maritime  affairs,  or  doing  business  on  naviga- 
ble waters  which  constitute  the  highways  of  nations.  4th.  To  con- 
troversies between  citizens  of  different  states,  &c. —  a  provision 
necessary  to  secure  a  due  administration  of  justice,  in  cases  in  which 
national  prejudices,  state  pride  or  state  interest  might  influence  the 
decision  of  the  state  tribunals.  This  classification  relates  entirely 
to  the  jurisdiction,  so  far  as  it  depends  upon  the  subject-matter.' 

§  200.  The  other  classification  is  entirely  independent  of  the 
question  of  jurisdiction,  and  depends  solely  upon  the  mode  of  pro- 
ceeding, and  embraces  three  classes;  viz.,  common  law  cases, 
equity  cases,  and  admiralty  and  maritime  cases.  These  classes 
include  all  judicial  cases.  By  cases  at  common  law,  are  meant 
cases  in  which  legal  rights,  duties,  and  offences  are  to  be  ascer- 
tained in  courts  of  law.  By  oases  in  equity,  are  meant  cases  in 
whidi  equitable  rights  and  duties  are  to  be  ascertained,  in  courts 
of  equitable  jurisdiction  and  proceeding ;  and  by  admiralty  and 
maritime  cases,  are  meant  cases  in  which  maritime  rights,  duties, 
and  offences  become  the  subject  of  judicial  cognizance  in  courts 
of  admiralty  and  maritime  jurisdiction.' 

§  201.  Each  of  these  courts  has  its  own  system  of  legal  princi- 
ples, and  its  own  practice,  or  course  of  procedure ;  so  that  a  suit  at 
law,  a  suit  in  equity,  and  a  suit  in  admiralty,  can  hardly  be  said  to 
resemble  each  other.  It  is  not,  however,  to  be  imderstood,  that 
the  same  substantial  claim  may  not  be  a  matter  of  controversy  in 
ooorts  of  either  class.  A  claim  for  mariners'  wages  may  be  prose- 
cuted in  a  court  of  law,  and  it  is  then  a  case,  or  suit  at  common 
law;  and  it  is  to  be  settled  according  to  the  rules  which  govern 
the  court  in  which  it  is  prosecuted.  The  same  demand  may,  also, 
by  the  necessity  of  a  discovery,  or  of  an  injunction,  or  by  the 

^  Ante,  §  27. 

*  Ante,  g  27;  Panons  «.  Bedford,  8  Pet  446 ;  Waring  «.  Clarke,  5  How.  460. 
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intervention  of  trustees,  be  brought  within  the  range  of  equitable 
jurisdiction:  it  then  becomes  a  case  in  equity,  and  the  rules  of 
that  course  of  procedure  must  be  applied  to  it.  Or  the  same  claim 
may  seek  its  more  usual  and  appropriate  forum,  a  court  of  admi- 
ralty ;  in  which  case,  it  is  to  be  disposed  of  according  to  the  course 
of  admiralty  courts.  The  constitution  nowhere  provides  what 
cases  shall  be  within  the  one,  or  the  other  class,  nor  what  shall  be 
the  steps  of  proceeding.  That  is  left  to  be  settled  by  the  courts, 
according  to  the  established  principles  of  judicial  procedure,  sub- 
ject to  the  restrictions  in  the  sixth  and  seventh  amendments  of  the 
constitution,  which  provide  that  in  all  criminal  prosecutions,  and 
in  suits  in  common  law  courts,  involving  more  than  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved.* 

§  202.  The  fact  that  the  constitution  provides  only  that  all 
crimes  shall  be  tried  by  a  jury,  and  that,  in  all  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved,  and  omits  to  in- 
clude in  the  same  provision  admiralty  and  maritime  civil  cases, 
and  cases  in  equity,  shows  that  it  was  not  intended  to  include 
them,  and  that  the  proper  force  of  the  seventh  amendment  is,  that, 
in  all  cases,  except  equity  and  admiralty  cases,  the  parties  shall 
have  the  right  to  a  trial  by  jury,  if  they  demand  it," 

§  203.  In  Bains  v.  The  Schr.  James  and  Catharine,  the  learned 
judge  seems  to  have  overlooked  tlie  distinction  between  the  con- 
stitution and  the  acts  of  Congress,  as  well  as  the  difference  be- 
tween the  course  of  proceeding  and  the  fundamental  law  of  juris- 
diction. The  limit  and  extent  of  the  judicial  power  of  the  United 
States  are  fixed  by  the  constitution,  which  is  inflexible  and  above 
the  power  of  Congress,  while  the  mode  of  exercising  that  jurisdic- 
tion, the  organization  of  the  courts,  and  the  course  of  procedure, 
are  prescribed  by  the  acts  of  Congress,  and  are  subject  to  be  al- 


*  Parsons  v.  Bedford,  8  Pet.  446 ;  Blad.  v.  Bamfield,  8  Swan.  605 ;  Rex  «.  Ga- 
rew,  id.  670;    The  King  c.  Carew,  1  Vernon,  54;  Nicol  v,  Goodall,  10  Ves.  155 
Parker  «.  Tonlmin,  1  Cox,  Chan.  Gases,  264 ;  Duncan  v.  M^Galmont,  3  Beav.  409 
Anonymous,  12  Mod.  16;  The  Belfast,  7  WaU,  643. 

10  12  The  Genesee  Ghief,  12  How.  460. 
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tered,  modified,  or  repealed  at  the  pleasure  of  the  national  legisla- 
ture, which  may  at  any  time  enact,  that  all  cases  of  admiralty  and 
maritime  jurisdiction  shall  be  tried  by  a  jury.  The  forum  would, 
nevertheless,  remain  the  same." 

§  204.  It  is  not  uncommon  in  the  reports  to  find  counsel,  and  even 
judges,  insisting  that  the  court  has  not  jurisdiction  in  a  particular 
maritime  cause  of  action  inpersonaw^y  while  they  admit  the  juris- 
diction over  the  same  cause  of  action  m  rem.  And  it  has  been 
sometimes  asserted,  that  the  admiralty  courts  have  jurisdiction 
only  in  rem^  or,  at  most,  but  very  rarely  in  personam  ^  and  only  as 
ancillary  to  the  jurisdiction  in  rem,  A  reference  to  the  most 
common  books  of  precedents  and  cases,  will  show  that  in  the  ear- 
lier periods  of  admiralty  practice,  almost  all  the  cases  were  i/np^sr- 
sonam.  This  was  the  usual  course  of  admiralty  proceedings,  and 
it  was  not  considered  necessary  to  arrest  the  vessel,  except  in  cases 
where  the  owners  or  master  were  absent,  or  where  a  mere  question 
of  privilege  or  preference  was  to  be  decided.  But  the  distinction 
between  proceedings  in  rem  and  i^i  jm^sonam,  has  no  proper  rela- 
tion to  the  question  of  jurisdiction.  If  mariners'  wages,  salvage, 
freight,  and  bottomry,  are  maritime  causes  of  action,  then  the 
court  of  admiralty  has  jurisdiction  of  them,  and  may  use  any  of  its 
appointed  modes  to  give  the  party  any  remedy  to  which  the  law 
entitles  him.  The  substratum  of  the  action,  is  the  liability  of  one 
party  to  respond  to  another,  and  the  court  may  enforce  it  against 
the  person,  or  against  a  particular  portion  of  his  property,  or 
again^  his  property  generally,  as  the  law  may  have  provided  the 
right  If  the  cause  of  action  be  by  law,  a  lien  upon  a  vessel,  her 
cargo,  freight,  the  proceeds  of  the  same,  or  the  remnants  and  sur- 
plus thereof,  the  court  may  enforce  that  lien,  by  a  suit  in  rem,  or 
may  aUow  the  lien  to  remain,  and  compel  the  party  himself  to  pay 
the  demand.  In  such  cases,  the  question  before  the  court,  is  not 
whether  the  court  have  jurisdiction,  but  whether  the  party  have 
right;  it  is  not  a  question  in  abatement,  but  a  question  of  the 
merits  of  the  action.  "  If  the  cause  is  a  maritime  cause,  subject  to 
admiralty  cognizance,  jurisdiction  is  complete  over  the  person,  as 

"  Ante,  %  18. 
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well  as  over  the  ship.     It  must  in  its  nature  be  complete,  for  it 
cannot  be  confined  to  one  of  the  remedies  on  the  contract,  when 
■  the  contract  itself  is  within  its  cognizance."  ** 

§  205.  It  has  been  sometimes  insisted,  that  the  admiralty  has  not 
jurisdiction  of  any  case  of  which  the  common  law  has  jurisdiction. 
Indeed,  as  has  been  before  remarked,  such  a  rule  was  made  a  prin- 
cipal cause  for  restraining  the  English  Admiralty  Court.  The  ju- 
risdiction of  that  court,  especially  extended  to  cases  not  maritime, 
arising  beyond  sea,  and  with  foreigners.  A  reason  given  for  this 
jurisdiction,  was,  that,  by  the  common  law,  the  courts  of  common 
law  could  only  take  cognizance  of  matters  arising  within  the  coun- 
ties of  the  realm,  because  every  fact  must  be  averred  in  the  plead- 
ings, to  have  arisen,  or  happened  within  some  particular  county  of 
Eugland.  While  this  strictness  prevailed,  it  is  clear  that  cases 
arising  beyond  sea,  could  not  be  tried  in  the  common  law  courts. 
In  process  of  time,  however,  the  common  law  courts  held  the 
venue  to  be  immaterial  and  not  traversable,  and  hence  a  fictitious 
venue  was  laid,  and  all  facts  were  averred  to  have  arisen  at  West- 
minster; and  then,  and  for  that  reason,  they  denied  the  jurisdiction 
of  the  admiralty,  it  being  no  longer  necessary:  The  test  of  hap- 
pening within,  or  without  the  body  of  a  coimty,  which  should  have 
been  confined  to  cases  (not  necessarily  maritime)  alleged  to  have 
happened  beyond  sea,  was,  in  process  of  time,  applied  to  maritime 
cases  happening  in  the  close  seas  of  England ;  and  finally  the  no- 
tion came  to  prevail,  that  all  cases,  in  which  the  common  law  gives 
a  remedy,  and  in  which  the  common  law  courts  are  easily  accessi- 
ble, are  not  within  the  admiralty  jurisdiction.  It  is  extraordinary 
that  it  should  be  contended,  that  no  cases  which  might  be  the  sub- 
ject of  suits  at  common  law,  should  be  heard  in  the  admiralty, — 
since  seamen's  wages,  and  almost  all  the  subjects  of  English  Ad- 
miralty jurisdiction,  may  be  prosecuted  in  common  law  courts, 
even  in  England,  and  such  a  construction  would  annihilate  the 

"  The  U.  S.  V,  860  Chests  of  Tea,  12  Wheat  486;  Dnnlap  Ad.  Prac.  69;  Bains 
V.  The  James  and  Catharine,  Bald.  C.  G.  R.  544;  Cutler  v.  Bae,  7  Howard,  729 ; 
New  Jersey  Steam  Nay.  Co.  v.  Merchants*  Bank,  6  Howard,  392 ;  Boyd's  Proceed- 
ings, passim;  Clerke's  Praxis,  passim;  Hall's  Adm.  passim;  Dnpont  v.  Vance,  19 
Howard,  171. 
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admiralty  jurisdiction  in  that  country,  and  make  the  grant  of  it 
in  our  constitution  quite  unmeaning  and  nugatory." 

§  206.  It  has,  however,  with  much  less  reason,  been  said,  in  rela- 
tion to  the  lakes  and  rivers,  bays  and  harbors  in  this  country,  that 
Uiey  are  not  within  the  admiralty  and  maritime  jurisdiction,  because 
the  common  law  courts  on  the  shores  are  conveniently  accessible 
and  competent  to  give  relief.  This  must  be  a  fallacy,  if  it  be  true 
that  the  admiralty  and  maritime  jurisdiction  is  conferred  upon 
flie  Federal  Government,  as  has  been  before  remarked,  for  na- 
tional and  international  purposes,  and  not  to  supply  deficiencies 
in  the  common  law,  nor  to  create  a  more  accessible  jurisdiction, — 
especially  since  the  same  court  of  the  United  States  is  at  the  same 
time  a  common  law  court  and  an  admiralty  court.  This  juris- 
diction  was  made  national,  because,  by  the  common  consent  of 
civilized  nations,  maritime  transactions,  on  the  great  highways  of 
commerce,  should  be  subjected  to  the  vera  leXy  recta  ratio j  —  the 
equitable  principles  and  rules  of  natural  justice, — which,  without 
the  enactment  of  any  legislature,  are  acknowledged  as  the  general 
maritime  law ;  and  also,  because  the  internal  as  well  as  external 
peace  of  the  nation  might  be  involved,  and  the  rights  of  citizens 
of  the  different  states  might  be  subjected,  not  to  a  general  and 
unbiassed  tribunal,  but  to  a  local,  a  prejudiced,  or  a  partial  one,  if 
the  local  courts  should  retain  this  class  of  cases. 

That  there  are  local  laws,  and  local  courts,  ready,  and,  in  their 
own  view,  competent  to  give  redress,  so  far  from  being  a  reason 
why  the  admiralty  jurisdiction  should  be  excluded,  is  one  of  the 
strongest  reasons  why  it  should  be  ample  and  accessible.  In  no 
other  way,  can  the  maritime  law  be  maintained  or  administered 
with  uniformity  and  national  consistency,  and  the  equal  rights  of 
all,  be  preserved  on  the  navigable  waters  washing  the  shores  of 
different  states,  which  are  not  the  exclusive  property  of  any  one 
of  them,  but  are  common  to  them  all.** 

"  Steele  v.  Thaoher,  Ware,  91 ;  Waring  t).  Clarke,  5  How.  461 ;  Parsons  v, 
Bedford,  8  Pet.  447 ;  The  Diana;  1  Lushington,  541. 

^*  Waring  v.  Cladce,  5  How.  459-495;  Federalist,  No.  88;  The  Genesee  Chief, 
12  How.  258;  cmU,  §17. 
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§  207.  Hence  the  constitution  conferred  upon  the  general  gov- 
ernment, the  power  "  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states  and  with  the  Indian  tribes,"  —  a 
grant  which  covers  the  whole  ground  of  commercial  intercourse, 
but  was  accompanied  by  the  limitations,  that  "  no  tax  or  duty  shall 
be  laid  on  articles  exported  from  any  state;  no  preference  shall 
be  given  by  any  regulation  of  commerce,  or  revenue,  to  the  ports 
of  one  state,  over  those  of  another;  nor  shall  vessels  bound  to 
or  from  one  state,  be  obliged  to  enter,  clear,  or  pay  duties  in 
another."  "All  duties,  imports,  and  excises  shall  be  uniform 
throughout  the  United  States."  Subject  to  these  limitations,  the 
legislative  power  of  the  United  States  extends  to  all  subjects  of 
conmierce  with  foreign  nations,  among  the  several  states,  and  with 
the  Indian  tribes*  It  surely  cannot  be  denied,  that  the  judicial 
power  is  coextensive  with  the  legislative  power.  The  want  of  a 
proper  judicial  power  to  enforce  the  national  legislation,  was  one 
of  the  greatest  evils  under  the  confederation*" 

§  208.  The  wisdom  of  our  ancestors,  in  laying  the  foundations 
of  the  republic,  is  in  nothing  more  evident  than  in  our  organic 
regulations  in  relation  to  commerce.  For  all  commercial  purposes, 
we  must  be  one  people,  —  no  protective,  retaliatory,  prohibitory 
systems  of  revenue,  or  other  restriction,  can  ever  interfere  with  the 
bonds  of  our  nationality ;  perfect  freedom  and  equality  of  trade 
and  navigation  among  ourselves  is  constitutionally  secure.  If  it 
had  not  been  so,  long  before  this  time  we  should  have  been  divided, 
weak,  and  antagonistic  nations,  the  fragments  of  our  original 
Union.  How  easy  it  is  to  perceive  that  our  harmony  may  be  in- 
terrupted, and  our  strength  impaired,  if  each  state  may  adopt  and 
enforce  on  its  half  of  a  river,  its  section  of  a  lake,  its  short 
stretch  of  coast,  in  its  own  ports  and  harbors  and  local  waters, 
to  which  all  the  states  have  a  common  right  of  use,  a  system  of 
commercial  and  maritime  law,  repealing,  or  conflicting  with,  that 
great  system  of  commercial  law  which  is  known  as  the  Admiralty 
and  Maritime  Law,  and  which  alone,  can  secure  those  equal  state 
rights  which  it  was  one  great  object  of  the  constitution  to  protect," 

"  Const  Art.  1,  §  8,  Subd.  1,'8";  id,  §  9,  Subd.  5.  "  Ante,  §  4. 
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CHAPTER    XIV. 

The  Mabttime  Law — Mabttimb  Contracts. 

§  209.  Thb  maritime  law,  being,  not  the  law  of  any  particular 
country,  but  a  law  common  to  all  nations  which  are  engaged  in 
maritime  commerce,  does  not  rest  for  its  character  or  authority 
on  the  peculiar  institutions  and  local  customs  of  any  particular 
country,  but  consists  of  certain  principles  of  equity  and  usages  of 
trade  which  general  convenience  and  a  common  sense  of  justice 
have  established  in  all  the  commercial  countries  of  the  world,  to 
r^ulate  the  dealing  and  intercourse  of  merchants  and  mariners,  in 
matters  relating  to  the  sea.* 

§  210.  The  general  maritime  law  is  found,  broadly  and  fully  laid 
down  and  discussed,  in  the  works  of  the  celebrated  and  learned 
commentators  upon  the  maritime  codes,  and  of  other  elementary 
writers  on  maritime  law,  such  as  Selden,  Grotius  Stracha,  Bynker- 
shoek,  Valin,  Stypmanus,  Loccenius,  Casa  Eegis,  Emerigon,  Ku- 
ricke,  Pothier,  Eoccus,  Malynes,  Cleirac,  Boucher,  Boulay  Paty, 
Pardessus,  Vinnius,  Lubeck,  Targa,  and  many  others,  whose  works 
have  been  the  universally  known  and  everywhere  conceded  evi- 
dence of  the  admiralty  and  maritime  law.* 

§  211.  It  would  swell  this  treatise  far  beyond  the  limits  which 
I  intend  to  give  it,  were  I  to  attempt  an  analysis  or  synopsis  of 
those  various  codes  and  commentaries.  It  wiU  be  suflScient,  here, 
to  remark,  that  none  of  them  adopt  any  rule  at  all  analogous  to  the 
modem  English  rule,  as  narrowed  down  by  the  prohibitions  of  the 
King's  Bench.  The  question,  whether  a  cause  of  action  arose 
within  the  limits  of  a  county,  or  in  a  harbor, — or  was  founded  on 

1  Ante^  §  41;  The  Bovena,  Ware,  815;  3  Kent's  Com.  8d  edit  1. 
*  1  Boulay  Paty,  96;  3  Kent's  Com.  3d  edit.  1-21. 
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an  instrumentj  sealed  or  unsealed, — or  made  on  shore  or  on 
shipboard, — in  a  usual,  or  unusual  form, — appears  never  to  have 
entered  the  minds  of  those  legislators  and  jurists.  They  have 
always  looked  solely  to  the  maritime  nature  and  character  of  the 
transactions,  which  cannot  depend  upon  any  such  considerations, 
and  they  treat  of  all  cases  of  service,  contract,  tort,  or  accident 
relating  to  ships,  shipping,  and  maritime  commerce.* 

§  212.  While,  however,  the  maritime  law  regulates  and  enforces 
all  maritime  contracts,  it  does  not  take  cognizance  of  agreements 
not  in  themselves  maritime,  although  they  may  be  preliminary  to 
maritime  contracts,  and  have  a  direct  reference  to  them.  Thus,  a 
marine  policy  of  insurance  is  a  maritime  contract;  but  an  agree- 
ment to  make  a  particular  policy,  has  been  held  to  be  not  a  mari- 
time contract;  so  that,  if  the  agreement  should  be  violated,  and  the 
policy  should  not  be  made,  or,  being  made,  should  differ  in  impor- 
tant particulars  from  that  agreed  upon,  the  admiralty  would  not 
have  jurisdiction  of  a  suit  for  that  violation,  although  it  would  en- 
tertain a  suit  on  the  policy  actually  made.  So,  too,  the  charteriug 
of  a  ship  is  a  maritime  service,  and  the  charter  pariy  is  a  contract 
within  the  cognizance  of  the  admiralty ;  but  a  mere  undertaking 
to  make  a  charter  party,  or  to  procure  a  person  to  make  one,  is  not 
within  the  jurisdiction  of  the  admiralty.*  It  is  not  a  maritime 
contract.  It  is  not  subject  to  the  regulation  of  the  maritime  law. 
The  distinction  in  many  cases  wiU,  undoubtedly,  seem  shadowy ; 
still,  in  a  large  class  of  cases,  it  will  be  readily  perceived,  and  its 
importance  fully  appreciated.* 

§  213.  It  is  not  always  easy  to  determine  what  is  a  maritime 
contract.  The  dividing  line  between  causes  maritime  and  not 
maritime,  is  not  always  strongly  marked.  It  is  believed  that  a  sure 
guide  in  matters  of  contract,  is  to  be  found  in  the  relation  which 

'  8  Pard.  Loiz.  Mar.  451. 

«  Torices  V.  The  Winged  Racer,  89  Hunt's  Meroh.  Mag.  458 ;  Contra  The  Pacific, 
1  Blatchf .  569. 

*  De  Loyio  9.  Boit,  2  GaU.  468;  Andrews  9.  Essex  Fire  and  Marine  Ins.  Co.,  3 
Mason,  16;  Dean  «.  Bates,  2  Woodb.  &  M.  87;  Dunlap's  Prac.  43;  Plummerc. 
Webb,  4  Mason,  380;  vide  The  Tribune,  3  Srunn.  144;  Cox  v,  Murray,  Abb.  Ad. 
840. 
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the  cause  of  action  has  to  a  ship,  the  great  agent  of  maritime  enter- 
prise,  and  to  the  sea  as  a  highway  of  commerce.  Where  there  is 
navigable  water,  and  ships  and  vessels,  these  are  the  subjects  of 
the  maritime  law.  If  a  case  relate  to  a  ship,  or  to  commerce  on 
navigable  waters,  then  it  is  subject  to  the  maritime  law,  and  is  a 
case  of  admiralty  and  maritime  jurisdiction.  The  languages  of 
those  nations  in  which  the  admiralty  and  maritime  jurisdiction 
has  been  longest  acknowledged,  and  where  the  system  of  law 
which  regulates  maritime  commerce  has  been  most  studied,  furnish 
a  brief  iUnstration  of  the  proper  compass  of  the  maritime  law,  in 
the  significant  descriptive  names,  which  they  give  to  it  in  the  ver- 
nacular tongue.  ^aZa^«— Jf(w^im^Zat/?— Za?^e)//Sl^«a7M? 
Shipping — Laws  of  NwodL  Trade  and  Commerce — Droit  Mari- 
time —  Water  Reckte — 8cvp  Rechte — Sdp  RechU — Ship  Roet — 
Zee  Rechten —  Giua  Ncmtico — Leggi  Maritvmi — Jus  Ma/rvti/mi^ 
Much  of  which  is  briefly  expressed  in  the  title  of  the  "  Consulate  or 
Agreements,  statutes,  and  good  ordinances,  which  the  ancients 
established  for  the  cases  of  merchants  and  mariners  and  masters  of 
vessels.'^  * 

We  find  no, allusion  to  tides,  as  affecting  the  law;  no  exceptions 
of  ports  or  harbors,  or  narrow  seas,  or  bodies  of  counties ;  or 
contracts  in  tmusual  form,  or  sealed,  or  unsealed,  with,  or  with- 
out a  penalty,  made  on  land,  or  on  shipboard.  The  onby  ques- 
tion is,  whether  the  transaction  relate  to  ships  amd  vessels,  musters 
and  ma/riners,  as  the  argents  of  corwmerce,  on  great  namgdhle 
waters,  ^^Toutes  les  affai/res  relative  a  la  navigation  et  a/uM  navi- 
gateurs  appartient  au  droit  maritime^ 


79  • 


*  

§  214.  At  the  hazard  of  unnecessary  repetition,  I  shall  here  bring 
together  further  evidence,  consisting  of  extracts  from  documents 

*  Mare.  — The  sea;  sometiines  a  great  river.  Ifcmiimus. — Of  or  belonging  to 
the  sea.  Na/tUa,  —  A  sailor.  NauUcus,  —  Belonging  to  ships  or  mariners. 
JTociiL — A  ship  or  bazk;  any  vessel  of  the  sea  or  rivers.  NavaUs, — Belonging 
to  ships.  — AmswoBTH. 

^  5  Pard.  11 ;  cmU,  %  184;  vide  Yandewater  v.  Kills,  19  How,  82;  Ward  «. 
Thompson,  22  id.  880 ;  Waterbnry  v,  Myrick,  Blatohf .  &  H.  84 ;  Plnmmer  v,  Webb, 
4  Mason,  880;  Albert!  9.  The  Virginia,  2  Paine,  115;  Thackarey  v.  The  Farmer, 
Gilp.  526;  The  Canton,  Sprague,  487. 

^  8  Pard.  Loiz.  Mar.  451;  1  Bonlay  Paty,  99. 
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which  have  been  abeady  referred  to,  and  which  will  show  the 
unif  onnity  or  similarity  of  language  that  has  been  used  on  this 
subject,  in  different  ages  and  countries. 

"  To  hold  conusance  of  pleas,  debts,  bills  of  exchange,  jKjlicies 
of  assurance,  accounts,  charter  parties,  contractions,  bills  of  lading, 
and  all  other  contracts,  which  may  anyways  concern  moneys  due 
for  freight  of  ships,  hired  and  let  to  hire,  moneys  lent  to  be  paid 
beyond  the  seas,  at  the  hazard  of  the  lender,  and  also  of  any  cause, 
business,  or  injury  whatsoever,  had,  or  done  in,  or  upon,  or  through 
the  seas,  or  public  rivers,  or  fresh  water  streams,  havens,  and  places 
subject  to  overflowing  whatsoever  within  the  ebbing  and  flowing 
of  the  sea."  * 

"  Also,  touching  all  and  singular  other  matters  which  concern 
merchants,  owners,  and  proprietors  of  ships,  masters,  shipmen, 
mariners,  and  shipwrights."" 

^^  Agreements,  statutes,  and  ordinances,  established  by  the 
ancients  for  the  cases  of  merchants  and  mariners  and  masters  of 
vessels."  " 

"  Laws  of  ships  and  navigators."  " 

"  Judgments  of  the  sea,  of  masters,  of  mariners,  and  merchants, 
and  all  their  doings."  " 

"  Ordinances  that  masters  and  merchants  observe  among  them- 
selves, in  subjects  of  maritime  law."  " 

"Water-law, as  established  by  the  merchants  and  masters."" 

"  Directions  for  those  who  pursue  commerce  and  put  to  sea."  " 

"All  business,  civil  and  maritime,  whatsoever,  commenced,  or  to 
be  commenced,  between  merchants,  or  between  owners  and  pro- 
prietors of  ships  and  other  vessels,  and  merchants  or  others  whom- 
soever, with  such  owners  and  proprietors  of  ships,  and  all  other 
vessels  whatsoever."  " 

"  To  take  cognizance  of,  and  proceed  in  all  causes,  civil  and  mari- 
time, and  in  complaints,  contracts,  debts,  exchanges,  policies  of 
assurance,  accounts,  charter  parties,  agreements,  bills  of*  lading  of 

•  Ante,  §  48. 

"  ArUe,  §  50.  "  Ante,  §  183. 

»  Ante,  %  184.  "  Ante,  §  188. 

«  5  Pard.  Loix.  Mar.  7,  9.  »  AnU,  §  185. 

»  Ante,  §§  51, 181.  "  Ante,  §  126. 
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fihipB,  and  all  matters  and  contracts,  which  in  any  manner  whatso- 
ever relate  to  freight  due  for  ships  hired  and  let  out,  transport 
money,  bottomry,  or  which  are  affairs  between  merchants,  or  be- 
tween owners  and  proprietors  of  ships,  or  other  vessels,  and  mer- 
chants, or  other  persons  with  owners  and  proprietors  of  ships  and 
all  other  vessels."  " 

It  will  be  observed  that  these  are  extracts  from  the  earliest 
and  most  authentic  evidences  of  the  maritime  law,  throughout 
the  whole  coast  of  modem  civilization  in  Europe  and  America, 
previous  to  one  hundred  years  ago;  and  the  concurrence  of 
all  these  authorities  cannot  fail  to  show  that  the  maritime  law 
is,  and  always  has  been.  The  Law  of  Ships  and  Vessels  and 
Naval  Commerce. 

"  AnU,  §  151. 
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CHAPTER   XV. 


• 


Ships  and  Vessels. 

§  215.  Ship  is  a  general  term,  and  in  the  law  is  equivalent  to 
vessel.  It  is  defined,  "  a  locomotive  machine  adapted  to  transpor- 
tation over  rivers,  seas,  and  oceans." 

"  Siib  vocahulx)  nams  omnia  namgationum  comprehenduniur. 
•  "  Na/vmi  cLCGvpere  deb&mus  swe  marmamy  sive  ^uviatUeniy  swe 
m  aliquo  stagno  namgetP  * 

§  216.  Whether  the  old  tradition,  that  the  first  idea  of  the  canoe 
was  suggested  by  a  split  reed  floating  on  the  water,  be  true,  or 
whether  the  simple  raft  was  not  the  first  instrument  of  maritime 
locomotion  and  transportation,  it  is  not  necessary  to  inquire ;  nor 
whether  the  tiny  sail  of  the  nautilus,  or  the  web-foot  of  the  water- 
fowl, suggested  the  first  means  of  propulsion.  It  is,  however,  cer- 
tain that  ships  and  vessels,  in  all  their  varieties  of  construction, 
and  all  their  modes  of  propulsion,  are  but  the  more  or  less  perfect 
combinations  of  the  canoe  and  the  raft,  the  sail  and  the  paddle,  as 
human  ingenuity  and  science,  in  the  progress  of  civilization  and 
art,  have  removed  old  difficulties,  and  suggested  new  expedients, 
till  vessels  are  the  most  perfect  and  wonderful  productions  of 
human  art;  and  in  all  the  stages  of  their  progress,  from  the  hum- 
ble catamaran  and  balsa  to  the  majestic  steamer  of  our  day,  they 
have  been  the  great  agents  of  exploration  and  trade,  and  the  for- 
midable instruments  of  individual  and  national  plunder,  as  well  as 
of  defence  and  legitimate  conquest.* 

§  217.  Questions  have  sometimes  arisen,  how  far  size,  capacity, 
purpose,  and  mode  of  propulsion,  must  enter  into  the  definition  of 

>  Malynes,  128,  141 ;  1  Boulay  Pat  100,  101 ;  1  Pard.  97 ;  Enc.  Am.  Art  Ship. 
'  Falooner'B  Diet.  Art.  Naval  Architeoture ;  Sea  Laws,  446, 1  MoUoy,  807;  Falc 
Diet.  Catamaraa. 
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a  ship,  or  vessel,  under  the  maritdme  law,  and  cases  are  found  in 
the  books,  in  which  ships  or  vessels  are  denied  that  character,  be- 
cause their  size  was  small  compared  with  the  more  capacious  con- 
structions of  modem  times,  and  because  they  wJere  employed  in 
the  humble  occupations  of  agricultural  or  agrestic  conmierce.  But 
to  those  structures  can  hardly  be  denied  the  character  of  ships  and 
vessels,  which,  in  every  particular,  are  superior  to  the  ships  and 
vessels  of  those  countries  and  periods  in  which  the  great  codes  of 
maritime  law  were  promulgated  and  enforced ;  nor  can  it  make 
any  difference  whether  the  vessel  is  propelled  by  the  wind,  the  tide, 
or  paddles ;  by  steam,  by  animals,  or  by  the  human  arm ;  or  towed 
by  another  vessel.' 

§  218.  Under  the  name  "  navis^  ship,"  says  Malynes, "  is  all  kind 
of  shipping  understood,  and  na/vigvum^  vessel,  is  a  general  word, 
many  times  used  for  any  kind  of  navigation.  So  that  it  is  not  of 
any  moment  to  describe  the  diversity  of  ships,  as  carracks,  gal- 
leons, galleasses,  gallies,  centauries,  ships  of  war,  fly  boats,  busses, 
and  all  other  kinds  of  ships  and  vesseb."  Each  nation  has  its 
mode  of  constraction,  rigging,  and  naTigation,  and  its  peculiar  kind 
of  craft ;  but  all  are  ships  and  vessels  which  are  manned  by  a 
master  and  crew,  and  are  devoted  to  the  purposes  of  transportation 
and  conmierce,  whether  in  the  fisheries  or  in  mere  trade.  A  scow, 
a  lighter,  a  ferry-boat,  and  probably  a  raft  or  timber-ship,  under 
certain  circumstances,  would  be  held  to  be  a  ship  or  vessel,  and 
subject  to  the  same  maritime  law  as  other  vesseb.  It  is  not  the 
form,  the  construction,  the  rig,  the  equipment,  or  the  means  of 
propulsion  that  establishes  the  jurisdiction,  but  the  purpose  and 
business  of  the  craft,  as  an  instrument  of  naval  transportiation.^ 

§  219.  The  statutes  of  the  United  States  in  various  cases  refer 
to  the  size  of  ships  and  vesseb,  and  it  must  be  held,  that  vesseb  of 

*  N.  T.  Law  Bep.  878;  Gibbons  v.  Ogden,  9  Wheat,  217,  220;  Thaokarey  v. 
The  Farmer,  Gilp.  525 ;  The  U.  S.  «.  Jackson,  4  N.  T.  Leg.  Ob.  450 ;  Van  Sant- 
wood  9.  The  John  B.  Cole,  icL  878. 

^  It  would  not  be  uninteresting  to  enter  into  some  details  of  the  extraordinary 
dfrersity  which  exists  in  the  water  craft  of  different  nations  and  of  different  ages, 
nor  would  it  fail  to  illnstrate  and  enforce  the  remark  in  the  text;  but  such  an 
inquiry  would  be  out  of  place  here. 
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the  classes  described  as  ships  and  vessels  in  the  statutes,  are,  for  the 
purposes  of  the  maritime  law,  ships  and  vessels.  By  the  registry 
acts,  all  ships  and  vessels  intended  for  the  foreign  trade,  ^^  whether 
ship,  brigantine,  scow,  schooner,  sloop,  or  whatever  else,"  *  most  be 
registered  and  recorded;  and  among  others  are  mentioned  vessels 
not  exceeding  fifty  tons. 

§  220.  Vessels  engaged  in  the  coasting  trade,  "  on  the  sea  coast 
or  on  a  n^avigable  river,"  including  ferry-boats,*  as  well  as  all 
other  vessels,  must  be  enrolled  and  licensed,  if  they  be  of  the  bur- 
then of  five  tons  or  upwards ;  ^  and  they  are  all  uniformly  spoken 
of  in  the  statutes,  as  ^^  ships  and  vessels."  And  some  of  the  ships 
of  Columbus,  in  which  he  traversed  an  unknown  ocean,  on  the 
greatest  maritime  enterprise  of  the  world,  —  of  Cortes,  seeking  to 
conquer  a  populous  empire,  —  of  the  buccaneers,  the  terror  of 
armed  fleets,  and  of  fortified  cities, — were  inferior  in  size  to  the 
small  craft  that  carry  on  commerce  on  our  smaller  lakes  and 
rivers.  "  The  first  discoverers  of  America  committed  themselves 
to  the  unknown  ocean,  in  barks,  one  not  above  fifteen  tons;  Fro- 
bisher  in  two  vessels  of  twenty  or  twenty-five  tons ;  Sir  Hum- 
phrey Gilbert  in  one  of  ten  tons  only."  • 

§  221.  And  vessels  devoted  especially  to  the  humbler  commerce 
of  agricultural  productions,  or  of  the  homespun  fabrics  of  the 
farm,  and  the  mechanics'  shop,  are,  in  the  same  manner,  to  be  con- 
sidered ships  and  vessels,  and  subject  to  the  maritime  law.  It  can 
make  no  difference  in  the  principle,  whether  the  ship  or  vessel  be 
loaded  with  tea  from  Canton,  coffee  from  Rio,  cotton  from  Mobile, 
tobacco  from  Bichmond,  flour  from  Baltimore,  coal  from  Liver- 
pool or  Philadelphia,  onions  from  Wethersfield,  or  with  pork, 
poultry,  butter,  cheese,  fruits,  and  other  articles  of  produce  from 
the  farms  and  villages  between  the  large  ports,  —  all  these  are  the 
agricultural  products  of  their  localities.  And  in  the  same  manner, 
silks,  cashmeres,  crapes,  laces,  and  cloths  from  the  foreign  looms, 
and  liquors  from  abroad,  are  no  more  cargo,  or  merchandise,  or 


*  2  Bior.  Laws  IT.  S.  818,  §  0.  "v  Id.  884,  §  4,  844,  §  26. 

•  2  Bior.  Laws  V,  S.  887,  §§  12, 14  »  Qaartezlj  Beyiew. 
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goods,  than  boots  and  shoes,  home-made  clothes,  cider,  whiskey, 
wooden  clocks,  shoe  pegs,  and  other  coarse  articles  of  manufacture, 
which  often  fill  the  sloops  and  schooners  engaged  in  the  coasting 
trade  of  the  rivers  and  bays  of  the  United  States.  They  are  the 
manufactures  of  their  localities,  and  the  vessels  that  carry  them 
aie  the  ships  and  vessels  of  the  maritime  law,  even  though  they  do 
not  make  the  three  years'  voyages  of  Solomon  to  Tarshish,  for 
"gold  and  silver,  ivory,  and  apes  and  peacocks."  The  earlier,  as 
well  as  the  later  codes  of  maritime  law,  expressly  embrace  the 
vessels  employed  in  this  class  of  conmierce,  and  it  is  not  easy  to 
see  how  a  doubt  was  ever  raised  on  the  subject* 

A  question  has  been  raised  as  to  whether  canals  and  canal-boats 
oome  within  the  admiralty  jurisdiction.  Judge  Hopkinson,  in 
Boon  V.  The  Hornet,"  and  Judge  Betts,  in  McCormick  v.  Ives," 
maintain  that  the  admiralty  has  no  jurisdiction  over  canals,  on 
account  of  the  artificial  nature  of  those  waters,  and  because  they 
are  not  within  the  ebb  and  flow  of  the  tide ;  according  to  the  prin- 
ciple laid  down  in  the  case  of  the  Thomas  Jefferson."  This  case, 
however,  has  been  expressly  overruled  by  the  case  of  the  Gtenesee 
Chief,"  estabUsbing  navigability  as  the  true  test,  and  the  cases 
depending  upon  it,  fall  with  it. 

In  reference  to  canal-boats,  Mr.  Justice  Nelson,  in  the  Ann  Ar- 
bor,'^ intimates  an  opinion  that  they  are  not  within  the  jurisdic- 
tion of  the  admiralty,  since  they  are  exclusively  adapted  to  traverse 
the  waters  of  a  canal,  having  no  independent  means  of  propulsion, 
and  hence,  are  in  no  proper  sense  vessels.  The  same  view  was 
advanced  in  the  John  B.  Cole,"  before  Judge  Conkling,  but  it  was 
rejected  by  the  court ;  and  in  the  case  of  the  James  £.  Eagle,  8  or 
9  Wallace,  not  yet  reported.  Judge  Nelscm  quotes  vdth  approba- 
tion the  case  of  the  Diana,  1  Lushington,  539,  in  which  Dr.  Lush- 
ington  sustained  the  jurisdiction  of  the  English  Admiralty  over  a 
collision  happening  in  the  Oreat  North  Holland  Canal.    The  Wel- 

*  Thackaxey  v.  The  Fanner,  GUp.  526;  3  GhronideB,  chap.  9,  21. 

I*  Boon  V.  The  Hornet,  Grabbe,  426. 

"  McCormiGk  v.  lyes,  Abb.  Ad.  B.  421.     ^ 

»  The  Thomas  JefEeison,  10  Wheat.  428. 

"  The  Genesee  Chief,  12  Kow.  448. 

^*  The  Ann  Arbor,  4  Bhitohl  0.  0.  B.  205. 

1^  Van  Santwood  v.  The  John  B.  Cole,  4  K.  Y.  Leg.  Obe.  876. 
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land  canal,  connecting  Lakes  Erie  and  Ontario,  unites  the  chain 
of  the  great  lakes,  and  the  rivers  connected  with  them,  with  the 
ocean,  by  the  Gulf  of  St  Lawrence.  The  Erie  canal  and  the  Os- 
wego canal  connect  them  also  with  the  ocean  at  New  Tork,  and 
the  northern  canal  connects  Lake  Champlain  with  the  ocean  at 
New  Tork.  These  lakes  and  canals  are  all  connected  with  foreign 
territories,  and  now  float  an  immense  conmierce,  foreign  as  well 
as  domestic.  The  vessels  in  which  it  is  carried  on,  called  some- 
times canal-boats,  and  sometimes  lake-boats,  have  a  tonnage  of  one 
hundred  and  fifty  to  two  hundred  and  fifty  tons,  and  they  must  be 
registered,  or  enrolled  and  licensed  as  vessels  of  the  United  States," 
and  by  these  connected  navigable  waters,  in  such  vessels,  the 
productions  of  the  mines,  the  forests,  the  soil,  and  the  manufac- 
tures of  vast  regions  yet  to  be  settled  and  improved,  are  to  find 
their  way  to  the  markets  of  the  world.  The  Suez  canal  already 
connects  the  Mediterranean  with  the  Eastern  seas,  and  a  Panama 
canal  will  soon  be  a  highway  between  the  two  great  oceans.  Chief 
Justice  Taney,  in  the  Genesee  Chief,  says  of  the  case  of  the 
Thoinas  Jefferson :  "  We  are  convinced  that  if  we  follow  it,  we 
follow  an  erroneous  decision,  into  which  the  court  fell,  when  the 
great  importance  of  the  question,  as  it  now  presents  itself,  could 
not  be  foreseen,  and  the  subject  did  not,  Aerefore,  receive  that  de- 
liberate consideration,  which,  at  this  time,  would  have  been  given 
to  it  by  the  eminent  men  who  presided  here  when  that  case  was 
decided.  For  the  decision  was  made  in  1825,  when  the  conmierce 
on  the  rivers  of  the  West,  and  on  the  great  lakes,  was  in  its  infancy, 
and  of  little  importance,  and  but  little  regarded,  compared  with 
that  of  the  present  day."  Li  view  of  the  proportions  which  this 
commerce  must  assume,  I  can  see  no  valid  reason  for  denying 
these  waters,  navigable  from  the  sea,  by  vessels  of  ten  or  more 
tons  burthen,  the  character  of  navigable  waters,  and  such  vessels 
the  maritime  character  of  vessels. 

§  222.  A  ship  is  usually  described  as  consisting  of  the  ship,  her 
tackle,  apparel,  and  furniture,  and  tackle,  etc.,  of  a  steamer,  her  en- 
gine. This  includes  the  hull  and  spars,  which  constitute  the  ship ; 
the  rigging,  which  constitutes  the  tackle ;  the  sails,  which  are  her 

i«  9  Stat  at  Large,  88,  chap.  60;  Act  of  July  20, 1846 ;  1  Stat  at  Large,  805,  §  1. 
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apparel ;  the  anchors,  and  numerous  utensils  for  ship's  use,  whiph 
are  the  furniture.  This  does  not  include  the  boats,  nor  the  ballast." 

§  223.  A  ship  is  always  the  same  ship,  although  the  original 
materialB  of  which  it  was  composed  may,  by  successive  repairs  and 
alterations,  have  been  in  the  course  of  time  entirely  changed ;  and 
if  a  ship  be  entirely  taken  to  pieces,  without  the  intention  of  re- 
construction, should  the  same  materials  be  reconstructed  into  a 
ship  in  precisely  the  same  manner,  it  would  not  be  the  same,  but 
another  ship." 

1^  Sea  Laws,  444;  The  Dtmdee,  1  Hag.  Ad.  B.,  124;  1  MoUoy,  813;  Nouvean 
Valm,86. 

^  Sea  LawB,  443-4;  Malynee,  128 ;  1  Boolaj  Paly,  102,  104;  1  MoL  812. 


126  THE  AMERIOAN  ADMIRALTr. 


CHAPTEE    XVI. 


Seas  —  Lakes — Eivees. 


§  224.  A  SHIP  is  none  the  less  or  more  a  ship,  because  she  is  con- 
fined to  fresh  or  salt  water,  or  running  or  stagnant  water.  The 
phrases,  the  aea^  the  high  sea^  the  high  seasy  are  frequently  used  in 
connection  with  the  admiralty  jurisdiction.  The  high  sea,  the 
open  sea,  are  phrases  used  to  distinguish  the  expanse  and  mass  of 
any  great  body  of  water,  from  its  margin  or  coast, — its  harbors, 
bays,  creeks,  inlets.  Sigh  seaSy  in  the  plural  number,  more  prop- 
erly means  the  oceanic  mass  of  waters,  which  is  composed  of 
many  subdivisions  of  seas  and  oceans.*  . 

§  225.  TTie  sea,  what  is  it  in  the  legal  sense  ?  It  means,  when 
used  by  a  nation  or  people,  the  large  navigable  waters,  on  which 
that  people  have  intercourse  or  commerce  in  ships  and  vessels.  On 
islands  in  the  ocean,  it  means  the  ocean ;  in  the  languages  of  the 
South  of  Europe,  it  means  the  Mediterranean ;  on  the  Baltic  Sea 
the  White  Sea,  the  Zuyder  Zee,  Sea  of  Geneva,  the  Black  Sea,  the 
Sea  of  Marmora,  the  Sea  of  Azof,  the  Caspian  Sea,  the  Sea  of 
Aral,  the  Red  Sea,  the  Dead  Sea,  the  Sea  of  Galilee,  it  means  the 
waters  of  those  seas  respectively.  In  classic  Latin  and  Greek, 
ancient  and  modem,  and  in  the  vernacular  tongue  of  those  who 
dwell  on  the  shores  of  those  seas,  and  carry  on  conmaerce  on  their 
waters,  those  waters  are  the  sea,  and  the  vessels  which  navigate 
them  are  ships.  In  the  107th  Psalm,  the  phrase,  "  those  who  go 
down  to  the  sea  in  ships,"  is  a  strictly  literal  translation  of  the 
Greek  of  the  Septuagint,  and  the  Latin  of  the  Vulgate ;  and  in  all 
these  languages,  precisely  the  same  words  are  used  for  sea,  and  for 
ship,  as  are  used  in  Mark  iv.  1,  for  the  little  sea  of  Galilee,  and  the 

>  Waring  15.  Clarke,  5  How.  462;  Dunlap's  Prao.  82. 
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vessels  in  the  port  of  Capemaum;  and  the  same  words  are  in 
(instant  use  thronghont  the  Scriptures,  for  all  sorts  of  navigable 
waters  and  navigating  vessels.  Virgil  uses  mare^  for  the  river 
Timavus,  and  it  was  in  common  use  by  all  writers  in  Latin,  for  any 
large  body  of  navigable  waters,  and  an  adjective  was  added  to  give 
it  a  specific  use.  Ma/re  inferwm^  auperum^  Tyrhenuniy  Tuscfwm^ 
Adriaticuniy  lonicum.    Mare  magnuiriy  Mare  ocea/ni^ 

§  226.  The  visible  flux  and  reflux  of  the  tide  is  by  no  means 
necessary  to  constitute  the  sea.  There  are  no  visible  tides  in  the 
Baltic,  the  Black,  the  Caspian,  the  Aral,  the  Marmora,  the  Azof, 
the  Dead  Sea,  or  the  Sea  of  Galilee.  I  say  visible  tides,  for  if  the 
tides  be  the  result  of  the  moon's  attraction,  then  there  must  be  a 
tide  in  all  large  bodies  of  water,  for  that  attraction  must  be  univer- 
sal and  irresistible ;  and  although  not  easily  perceptible,  because 
of  the  restless  character  of  the  fluid,  still  a  tideometer  might  be 
constructed,  with  such  delicate  arrangements,  as  to  show  the  attrac- 
tion of  the  moon  with  as  much  certainty  as  the  heat  in  her  winter 
rays  is  measured  by  delicately  constructed  thermometers.  If  the 
jurisdiction  of  a  court  should  be  made  to  depend  upon  such  a  crite- 
rion, instead  of  the  character  of  the  controversy,  such  an  instru- 
ment, instead  of  the  arguments  of  counsel,  would  be  necessary  to 
enlighten  the  court 

§  227.  The  Mediterranean  Sea  was  the  great  theatre  of  all  the 
maritime  commercial  enterprise  of  the  early  ages,  of  which  we 
have  any  knowledge.  No  one  ever  doubted  that  cases  on  that  sea 
were  cases  of  admiralty  and  maritime  jurisdiction;  yet  there  is 
always  a  current  running  the  same  way,  as  regularly  as  in  the  Mis- 
sissippi; and  the  Baltic,  the  White,  the  Black,  and  the  Caspian 
seas  have  no  tide,  but,  like  our  inland  seas,  the  great  western  lakes, 
they  have  at  intervals,  longer  or  shorter,  a  rise  and  fall  of  the  water, 
whose  cause  is  unknown,  and  which  may  be  the  result  of  atmos- 
pheric pressure,  of  the  force  of  winds,  of  uncertain  and  variable 
inflowing  currents,  or  of  ocean  tides,  that,  by  irregular  and  ob- 
structed subterranean  channels,  manifest  their  power  in  irregular 

*«  Waring  «.  Clarke,  5  How.  462;  Ains.  Diet.  Mare. 
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spasmodic  throes.'  If  civilization  and  commerce  had  first  had  their 
harbors,  and  built  their  cities  and  their  ships  on  the  inland  waters 
of  the  western  continent,  instead  of  the  eastern,  then  our  majestic 
rivers  and  lakes,  the  inland  waters  of  America,  would  have  had  the 
glory  of  exhibiting  the  necessity,  and  establishing  the  principles 
of  the  maritime  law  of  the  world,  as  they  have  already  been  the 
theatre  of  some  of  the  most  brilliant  naval  and  maritime  exploits 
which  have  contributed  to  our  national  glory. 

§  228.  It  is  not  difficult  to  see  how  the  matter  of  the  tides  has 
risen  to  a  rank  in  relation  to  jurisdiction,  to  which  it  is  not  entitled. 
At  the  first  in  England,  the  rise  and  fall  of  the  tide  was  spoken  of 
only  in  relation  ta  the  space  between  high  and  low  water  mark,  in 
tide  waters,  which  was  declared  to  be  within  the  ebb  and  flow  of 
the  tide,  and  so  within  the  admiralty  jurisdiction,  when  the  tide 
was  in ;  but  it  had  no  relation  to  the  general  question  of  admi- 
ralty jurisdiction.  "  As  far  as  the  tide  ebbed  and  flowed,"  meant 
as  far  as  high  water  mark  on  the  shore,  and  not  as  far  up  the 
stream  as  the  tide  was  perceptible.  It  had  no  relation  to  tideless 
waters.  But  in  England,  during  the  contests  with  the  admiralty, 
the  common  law  courts,  as  has  been  shown,  seized  upon  anything 
for  a  pretext  to  further  their  views,  and  it  was  easy  to  make  the 
flowing  of  the  tide  a  limit,  as  well  in  the  navigable  rivers  as  on  the 
sea  coast.  In  the  general  maritime  law,  there  is  nothing  that  con- 
fines maritime  transactions  or  the  maritime  law,  to  tide  waters  or 
salt  water.  They  are  limited  only  to  the  affairs  of  ships  and  ves- 
sels, and  those  who  sail,  or  own,  or  use,  or  injure  them.* 

§  229.  In  admiralty  and  maritime  torts  and  offences,  which  de- 
pend entirely  upon  locality,  the  ebbing  and  flowing  of  the  tide  has 


>  Falcon's  Diet  559-60;  Smiman's  Jonmal,  6  Am.  B^.  348. 

^^  Rise  of  Wateb.  —  The  Chicago  Journal  of  Satniday  says :  LaJke  Michigan 
was  playing  its  antics  again  all  day  yesterday,  the  water  rising  tcom.  two  to  four 
feet  every  half  honr  or  so,  and  as  suddenly  receding. 

'^  At  dusk,  while  the  Lake  was  as  smooth  as  a  mirror,  without  wind  or  any  appa- 
rent cause,  the  water  rose  to  the  height  of  four  feet  twice  within  an  hour.  What 
has  caused  this  great  commotion  with  old  Michigan,  is  a  mystery.  It  is  certainly 
very  unaccountable." — E.  Jour.  Aug.  1,  1861. 

*  Peyroux  tJ.  Howard,  7  Pet.  342;  The  Orleans  «.  Phoebus,  11  Pet.  175;  The 
IT.  S.  V.  Coombs,  12  Pet  72;  Waring  v.  Clarke,  5  How.  463;  anU^*%  71. 
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been  taken  as  an  arbitrary  limit  to  what  is  called  the  high  sea ; 
and  in  England,  the  common  law  courts  have  established  the  tide 
as  the  test  of  jurisdiction  in  British  waters.  But  in  the  United 
States,  even  in  matters  which  depend  npon  locality,  such  as  seiz- 
ures, navigability,  instead  of  tide,  is  made  the  test.  Congress  and 
the  courts  embrace  within  the  admiralty  and  maritime  jurisdiction, 
all  seizures  on  waters  navigable  from  the  sea,  by  vessels  of  ten  or 
more  tons.* 

§  230.  There  can  be  nothing  in  the  mere  rise  and  fall  of  the 
water,  which  cwi  affect  the  jurisdiction  of  courts,  nor  in  the  period- 
icity of  the  rise  and  fall,  nor  in  the  cause  of  that  rise  and  fall. 
Periodical  inundations  and  freshets  exist  in  most  rivers  and  lakes, 
and  they  are  subject  to  some  curious  laws  which  are  known,  and  to 
many  others,  which  have  hitherto  eluded  discovery.  It  is  suflBicient 
to  say,  that  they  would  fbrm  quite  as  respectable  a  source  of  legal 
jurisdiction  and  maritime  law  as  any  merely  lunar  influence.' 

§  231.  The  rivers  are  properly,  and  philosophically  speaking,  a 
part  of  the  sea.  This  fact  of  physical  geography  is  not  stated  for 
the  purpose  of  thereby  establishing  a  maritime  jurisdiction  in  all, 
or  in  any  rivers.  For  the  purpose  of  this  question,  nayigability  is 
the  true  test.  The  jurisdiction  does  not  depend  upon  the  existence 
of  tides  or  of  salt,  or  the  absence  of  currents,  nor  upon  any  of 
the  characteristic  points  of  distinction  between  rivers  and  oceans.^ 

It  may  seem  fanciful,  and,  perhaps,  unprofessional;  to  devote 
even  a  paragraph  or  two  to  such  a  view  of  the  subject ;  but  when> 
by  a  strict  construction,  a  narrow  and  exclusive  sense  is  sought  to 
be  applied  to  words  of  a  larger  signification,  it  is  not  always  useless 
to  show  that  a  still  more  strict  and  technical  construction  brings  ns 
practically  to  the  same  larger,  and  more  beneficial  signification. 

§  232.   The  earth  is  made  up  of  two  great  systems,  if  we  may  so 

«  Jod.  Act,  §  9;  Hobart  v.  Drogan,  10  Pet  119;  Conk.  Treat  2d  edit  136, 
130,  350,  851. 

•  Jadcaon  9.  The  Magnolia,  20  How.  299. 

^  The  Genesee  Chief,  12  How.  454;  The  Gommeroe,  1  Black.  579;  Hine  9. 
TreTor,  4  Wall  565 ;  The  Belfast,7id.  640. 
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say, — the  land  system  and  the  water  system.    "And  God  called 
the  dry  land  earth,  and  the  gathering  together  of  the  waters  called 
he  seas."    The  land  and  the  water  are  each  made  np  of  numerous 
subdivisions,  having  generic  and  specific  characteristic  definitions. 
They  are,  nevertheless,  respectively,  one  in  a  general  sense.    The 
land  is  all  connected  together,  though  we  do  not  sometimes  see  the 
connection.     The  mountain,  the  valley,  and  the  plain,  exist  as  well 
at  the  bottom  of  the  ocean,  as  on  the  visible  dry  ground ;  and  capes 
and  promontories,  isthmuses,  peninsulas,  and  islands,  are  but  por- 
tions of  the  land.     So  arms,  inlets,  bays,  ports,  rivers,  straits,  and 
lakes,  are  parts  of  the  sea,  as  the  branches  of  the  tree,  or  the  limbs 
of  the  human  body,  are  portions  of  the  body.    The  waters  of  our 
little  archipelago  of  New  York,  that  wash  the  shores  of  Long  Isl- 
and, Staten  Island,  New  York  Island,  Bedlow's  Island,  Governor's 
Island,  Bam  Isltod,  Kandall's  Island,  BlackwelPs  Island,  Ac, 
though  they  are  all  within  counties  of  the  "State  of  New  York,  and 
within  the  harbor  of  New  York,  and  are  connected  with  the  ocean 
in  every  direction  by  straits  hardly  more  than  a  pistol-shot  in  width, 
do  not  lose  their  character  as  a  part  of  the  ocean,  because  those 
islands  lie  near  each  other,  any  more  than  the  waters  that  surround 
the  West  India  Islands,  or  the  islands  of  the  Grecian  archipelago, 
cease  to  be|)ortions  of  the  sea,,  because  the  islands  of  the  sea  lie 
clustered  in  their  bosom.     The  gi*eat  ocean  (for,  in  the  general 
sense,  there  is  but  one  ocean)  is  but  the  great  central  mass  of 
•water,  like  the  trunk  of  a  tree.     It  is  the  great  reservoir  from 
which  water  departs  in  vapor,  to  be  condensed  on  the  land,  and 
rolled  back  in  rivers  to  its  original  source,  the  ocean.     If  we  could 
take  in,  in  a  panoramic  view,  the  whole  apparent  aqueous  system, 
we  should  see  that  the  waters  are  all  one  mass,  apparently,  as  well 
36  i-eally,  with  the  exception  of  here  and  there  a  lake  with  a  subter- 
ranean outlet,  and  a  few  rivers  that  lose  themselves  in  bibulous 
«ands.     This  is  the  geographical  and  philosophical  view  of  this 
great  fact  of  the  unity  of  the  waters.     "  Tlie  gathering  together  of 
the  waters  called  he  seas." — Genesis.     If  the  ocean  and  all  its 
rivers  and  arms  could  be  dried,  and  again  filled,  not  by  the  sup- 
plies from  rivers,  but  by  welling  up  from  its  own  depths,  it  would 
present  the  same  appearance  as  before.    The  great  rivers  would  be 
shorter,  but  they  would  be  there,  and  filled  with  the  ocean  brine. 
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which  would  send  its  vapors  to  the  land,  and  all  the  old  ahannek 
of  the  rivers  would  be  again  filled  with  their  currents,  and  the^ 
never-ending  ^circulation  would  be  again  in  motion.  It  is  all  one 
mass  of  water,  and  it  would  be  as  rational  to  say  that  the  peninsu- 
las, promontories,  isthmuses,  and  islands  are  no  part  of  the  land, 
so  far  as  the  admiralty  is  concerned,  as  that  the  bays,  creeks,  chan- 
nels, inlets,  harbors,  and  rivers,  are  no  part  of  the  sea.  For  practi- 
cal purposes,  however,  in  relation  to  the  admiralty  and  maritime 
law,  we  must  be  limited,  not  by  any  strict  and  technical  limit,  but 
by  the  purpose, —  the  use, —  the  subject-matter,  for  the  purposes  of 
commerce.  Hence  navigability,  so  far  as  water  is  concerned,  is,  on 
principle,  the  only  test  of  maritime  jurisdiction.* 

§  233.  The  navigable  rivers,  up  to  the  point  of  obstruction  to 
the  navigation,  " oR  navigahle  rivers  heneaih  the  first  hridgeSj^ 
that  is,  so  far  as  they  are  navigable,  even  in  England,  have  been 
held  to  be  within  the  admiralty  ^nd  maritime  jurisdiction,  so  far 
as  those  classes  of  cases  are  concerned,  of  which  the  English  Ad- 
miralty had  jurisdiction,  even  when  arising  on  the  ocean.  In  the 
vice-admiralty  courts  of  the  colonies,  the  jurisdiction  extended  to 
^^jmblic  streamsyjresh  waterSy  rwersy  and  creeks^ 

%  234.  The  United  States,  by  the  first  act  of  Congress  in  rela- 
tion to  the  judiciary,  passed  Sept.  24, 1789,  declared  that  the  ad- 
miralty and  maritime  jurisdiction  extended  to  "  oB  waters  navigor 
He  from,  the  sea  hy  vessels  of  ten  or  more  tons  burthen  f'*  and 
these  early  acts  have  been  always  held  to  be  important  contempo- 
raneous constructions  of  the  constitution.' 

§  235.  The  act  for  the  government  and  regulation  of  seamen 
in  the  merchant  service,  passed  July  20, 1790,  section  6,  subjects 
all  seamen  and  all  ships  and  vessels  "  in  the  merchant  service  " 
(that  is  to  say,  not  in  the  public  naval  service),  to  the  jurisdiction  of 
the  admiralty  in  cases  of  mariners'  wages,  and  it  makes  no  allusion 
whatever  to  the  sea  or  the  tides.    The  act  of  July  16, 1798,  for  the 

*  Waring  t.  Clarke,  5  How.  462;  omU^  §  221. 

•  Waring  9.  Cladce,  5  How.  464;  Conk,  Treat.  2d  ed.  850,  n;  Jackson  «. 
The  Magnolia,  20  How.  800;  wnU,  §  221. 
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relief  o^  sick  and  disabled  seamen,  and  the  act  of  May  3,  1802, 
amending,  the  same,  expressly  provide,  that  pereonB  navigating 
Cfjasting  vessels,  including  "  every  boat,  raft,  or  flat,"  going  down 
the  Mississippi,  with  the  intention  to  proceed  to  New  Orleans,  shall 
be  considered  as  sea/men  of  the  United  States. 

§  236.  The  act  "  for  enrolling  and  licensing  ships  or  vessels  to 
be  employed  in  the  coasting  trade  and  fisheries,  and  for  regulating 
the'  same,"  passed  Feb.  18, 1793,  and  the  previous  act  for  register- 
ing and  clearing  vessels,  &c.,  and  the  act  of  March  2, 1819,  sup- 
plementary to  the  acts  concerning  the  coasting  trade,  and  the  act 
of  May  2, 1822,  for  the  collection  of  duties  on  exports  and  ton- 
nage in  Florida,  expressly  include  all  "  the  namgahle  rivers  of  the 
United  States.^^ 

§  237.  A  uniform  current  of  decisions  and  of  practice  in  every 
court  of  the  United  States  having  admiralty  jurisdiction,  from  the 
first  establishment  of  the  courts,  has  settled  the  law,  that  all  cases 
arising  under  these  acts,  are  cases  of  admiralty  and  maritime  juris- 
diction. It  must,  therefore,  be  conceded,  that  principle  and  prac- 
tice, the  law  and  the  reason  of  it,  the  acts  of  Congress  and  the 
decisions  under  them,  all  concur  in  declaring  that  navigable  rivers 
are  within  tJie  admiralty  and  maritime  jurisdiction,  for  certain 
purposes  at  least ;  and  the  force  of  these  views  seems  to  be  fully 
felt  by  Judge  Woodbury,  in  his  dissenting  opinion  in  the  case  of 
Waring  V.  Clarke,  where  he  expressly  declares,  that  the  maritime 
law  of  continental  Europe  would  carry  admiralty  jurisdiction  over 
all  navigable  streams." 

§  238.  There  is  no  difference  between  the  Mississippi,  or  any 
other  navigable  river,  at  its  mouth,  and  far  inland,  or  between  the 
ports  of  Cincinnati,  St.  Louis,  Natchez,  New  Orleans,  Georgetown, 

>o  Conk.  Treat  2d  edit  188, 189,  350,  851 ;  Waring  v.  Clarke,  5  How.  475 ; 
Smith  «.  The  Pekin,  Gilp.  208 ;  Wilson  v.  The  Ohio,  id.  506 ;  New  Jersey  Steam 
Nav.  Co.  V,  Merchants'  Bank,  6  How.  892 ;  The  U.  S.  v.  Jackson,  4  N.  T.  Leg. 
Ob.  450 ;  The  Genesee  Chief  t.  Fitzhngh,  12  How.  448 ;  Fretz  t,  BnU,  id.  466 ; 
Jackson  v.  The  Magnolia,  20  id.  296 ;  Raymond  v.  The  EUen  Stewart,  5  McLean, 
269;  McGinnis  o.  The  Pontiao,  1  Newb.  180 ;  Scott  v.  The  Tonng  America,  id.  101 ; 
Eads  V.  The  H.  D.  Bacon,  id.  274. 
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or  the  numeronB  other  ports  on  the  navigable  rivers,  and  other 
arms  of  the  sea,  except  the  tides,  the  currents,  and  the  salt.  If 
any  of  these  can  affect  the  jurisdiction,  it  must  be,  not  the  com- 
parative strength  of  these  elements,  but  their  absolute  philosophi- 
cal existence,  no  matter  hovr  feeble.  There  cannot  be  jurisdidion 
more  surely  in  the  fearful  tides  of  the  Bay  of  Fundy  and  the  Sol- 
way,  than  in  the  gentler  flow  of  hardly  preceptible  tides;  in  a 
current  of  one  mile  an  hour,  than  in  one  of  ten ;  in  the  intense 
saltness  of  the  Dead  Sea  and  the  Great  Salt  Lake,  than  in  the 
almost  fresh  waters  of  the  Baltic  and  the  Black  "Seas.  Currents 
exist  in  a  greats  or  less  degree,  chemical  analysis  detects  saline 
particles,  and  the  influence  of  the  moon's  attraction  must  be 
felt,  in  all  large  bodies  of  water." 

§  239.  The  existence  of  perpetual  currents,  flowing  always  the 
same  way,  has  never  been  held  to  affect  the  jurisdiction  of  the 
admiralty.  Under  the  equator,  currents  in  the  Atlantic  are  so 
violent,  that  they  carry  vessels  very  speedily  from  Africa  to 
America,  but  absolutely  prevent  iheir  return  the  same  way.  This 
current  performs  a  continual  circulation,  setting  out  from  the 
Guinea  coast,  in  Africa,  for  example,  thence  crossing  over  the  At- 
lantic ocean  into  the  Gulf  of  Mexico  by  the  south  side  of  it,  then, 
sweeping  aroimd  by  the  bottom  of  the  Gulf,  it  issues  out  by  the 
north  side  of  it,  and  thence  takes  a  direction  north-easterly  along 
the  coast  of  North  America,  till  it  arrives  near  Newfoundland, 
when  it  is  turned  in  a  circuitous  manner  backwards  across  the  At- 
lantic again,  upon  the  coast  of  Europe,  and  from  thence  southward 
to  the  coast  of  Africa,  from  whence  it  set  out.  It  flows  perma- 
nently, and  in  some  places,  at  the  rate  of  five  miles  an  hour.  A 
boat  not  acted  on  by  the  wind,  would  go  from  the  Canaries  to  the 
coast  of  Caraccas  in  thirteen  months ;  in  ten  months  would  make 
the  tour  of  the  Gulf  of  Mexico ;  and  in  forty  or  fifty  days,  would 

"  The  lakes  were  probably  originaUy  salt ;  6  American  Eegister  1810,  p.  341. 

Among  other  facts  commnnicated  at  a  recent  meeting  of  the  Chicago  TSIb- 
torical  Society,  CoL  Graham  stated  his  discoveiy  of  a  lunar  tidal  wave  upon  Lake 
Mi*>h^g»^"-  From  the  comparatlyely  smaU  area  of  the  body  of  water  acted  upon 
by  the  lonar  influence,  the  co-ordinate  of  altitude  could  not  but  be  smalL  When 
the  moon  is  in  conjunction  with,  or  in  opposition  to,  the  sun,  its  average  is  about 
two-tenths  of  a  foot. 
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go  from  Florida  to  the  banks  xof  Newfonndland.  It  deposits,  on 
the  coast  of  Iceland  and  Norway,  trees  and  fruits  belonging  to  the 
torrid  zone  ;  and  remains  of  a  vessel  burnt  at  Jamaica,  were  found 
on  the  coast  of  Scotland.  It  is  a  great  river  in  the  midst  of  the 
ocean.  Other  permanent  currents,  of  even  greater  force  and  reg- 
idarity,  exist  in  the  Straits  of  Gibraltar,  the  Straits  of  Magellan, 
and  St.  George's  Channel ;  and  strong,  constant  currents,  and  varia- 
ble and  periodical  currents  of  great  force,  exist  in  most  of  the 
straits  and  channels  of  the  ocean,  often,  during  their  existence, 
entirely  overcoming  the  tide." 

§  240.  The  Dardanelles  is  thirty-three  miles  long,  and  varies  in 
width  from  half  a  mile  to  a  mile  and  a  half.  Cocks  are  heard 
crowing  from  the  opposite  shores.  Lord  Byron  swam  across  it  in 
an  hour  and  five  minutes,  swimming  more  than  four  miles  because 
of  the  current,  which  is  so  rapid  that  no  boat  can  row  directly 
across.  It  is  but  a  river,  connecting  two  lakes.  In  ancient  times, 
it  had  its  commerce  and  its  ships.  More  than  four  hundred  years 
before  the  Christian  era  it  was  the  scene  of  the  greatest  naval  bat- 
tle and  victory  known  to  ancient  history.  And,  although  it  can  be 
navigated  against  the  current  only  by  the  force  of  strong,  favor- 
able winds,  or  by  steam,  in  modem  times,  it  floats  an  immense 
commerce ;  and  ships  of  the  line,  of  the  largest  class,  and  armed 
fleets,  pass  through  it  from  sea  to  sea.  The  fearful  currents  in  the 
Straits  of  Magellan  are  known  to  all  navigators.  The  great 
American  rivers,  those  of  a  few  furlongs  width,  and  those  many 
leagues  wide,  pour  down  their  majestic  torrents  with  such  force 
that  their  turbid  waters  are  carried  to  an  immense  distance  into 
the  ocean.  They  are  rivers  there,  as  much  as  on  the  land.  When 
steam  shall  have  wrought  out  its  destiny,  and  spread  the  triumphs 
of  its  great  revolution  throughout  the  world,  these  currents  will  be 
of  no  account  whatever  in  navigation. 

§  241.  It  is  universally  conceded  that  the  general  principles  of 
law  must  be  applied  to  new  kinds  of  property,  as  they  spring  into 
existence  in  the  progress  of  society,  according  to  their  nature  and 

"  Falo.  118,  Art  Gnzients ;  Enojo.  Am.  Art  Gnnenta. 
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incidents^  and  the  common  sense  of  the  conmiunity.  In  the  early 
periods  of  maritime  commerce,  when  the  oar  was  the  great  agenj 
of  propulsion,  vessels  were  entirely  imlike  those  of  modem  times 
Each  nation  and  period  has  had  its  peculiar  agents  of  conmierce 
and  navigation,  adapted  to  its  own  wants,  and  its  own  waters,  and 
the  names  and  descriptions  of  ships  and  vessels  are  without  num- 
ber. Under  the  class  of  mariners  in  the  armed  ship  are  embraced 
the  officera  and  privates  of  a  little  army.  In  the  jvhale-ship, 
the  sealing  vessel,  the  cod-fishing,  and  herring-fishing  vessel,  the 
lumber  vessel,  the  freighting  vessel,  the  passenger  vessel,  there  are 
other  functions  besides  those  of  mere  navigation,  and  they  are  per- 
formed by  men  who  know  nothing  of  seamanship ;  and,  in  the 
great  invention  of  modem  times,  the  steamboat,  an  entirely  new 
set  of  operatives  are  employed,  yet  at  all  times,  and  in  all  coim- 
tries,  all  the  persons  who  have  been  necessarily  or  properly  em- 
ployed in  a  vessel  as  co-laborers  in  the  great  purpose  of  the  voyage, 
have,  by  the  law,  been  clothed  with  the  legal  rights  of  mariners,  no 

matter  what  might  be  their-  sex,  character,  station,  or  profession." 
i 

§  242.  This  )ias  been  because  the  maritime  law  does  not  stick  in 
the  bark  of  a  literal  and  technical  construction,  but  looks  at  its 
mles  with  a  liberal  and  rational  regard  to  the  subject-matter ;  to 
the  substance,  and  not  to  the  form.  Shall  it  not  do  so  in  relation 
to  the  waters,  as  well  as  the  agents  of  commerce,  and  the  princi- 
ples of  law  ?  Shall  the  great  inland  waters  of  the  American  con- 
tinent be  denied  the  privileges  which  uniform  judicial  decision, 
and  inunemorial  usage,  have  always  allowed  to  those  of  Europe,  as 
soon  as  discovery  found,  and  conmierce  penetrated  them  ?  If  mod- 
em science,  art,  and  adventure  should  succeed  in  carrying  profit- 
able commerce  through  all  parts  of  the  frozen  zones,  and  carry  our 
ships  to  the  very  poles  of  the  north  and  the  south,  would  that  com- 
merce be  denied  the  benefits  of  the  maritime  law,  and  its  judicial 
jurisdiction,  because  there  are  no  tides  at  the  polar  centres  ?  Ko 
more  can  we,  on  principle,  deny  the  same  benefits  to  the  great  wa- 
ters which  the  discovery  of  Columbus,  in  process  of  time,  opened 

1*  Walker  v.  Shennan,  20  Wend.  Bep.  648 ;  Falcon.  Dia  word  Naval  Aiohiteo- 
twe;  Wilson  v.  The  Ohio,  Gilp.  506;  Thadkarey*.  The  Farmer,  id.  585;  Ord.  la 
Har.,  Liy.  2. 
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to  a  commerce  outvaluing  that  of  all  antiquity,"  Whst  is  to  be 
the  commerce  of  American  rivers,  when  those  of  thousands  of 
miles  in  length, — like  the  shorter  ones  of  the  older  settlements, — 
shall  have  iheir  shores  covered  with  busy  commercial  cities,  their 
rapid  feeders  with  manufacturing  towns,  their  valleys  with  farms, 
and  shall  bear  on  their  currents,  the  merchandise,  manufactures, 
and  agricultural  products  of  what  is  now  an  unbroken  wilderness? 
The  marit^e  law  will  be  just  as  appropriate  to,  just  as  necessary 
to  their  wants,  as  to  those  of  the  old  world;  and  rational,  sound, 
legal  construction,  cannot  fail  to  give  the  benefit  of  it  to  them,  as 
it  has  to  the  old  world." 


^*  Jackson  v.  The  HagnoliA,  20  How.  819. 

"  [From  the  Albany  Evening  Journal,  April,  1849.]  Length  op  Sea  Coast 
OF  THE  United  States.  —  The  sea  coast  of  the  United  States,  according  to  a 
recent  report  of  the  land  office,  is  five  thousand  one  hundred  and  twenty  miles,  in- 
cluding the  Atlantic,  Gulf,  and  Pacific,  or  a  ^*  shore  line ''  following  the  irregulari- 
ties of  the  shore  and  sea  islands,  according  to  an  estimate  of  the  Superintendent 
of  the  Coast  Survey,  of  38,063  miles. 
From  the  northern  limits  of  the  United  States  to  the  Cape  of  Florida 

on  the  Atlantic  ocean. 1,90Q  miles. 

From  the  Cape  of  Florida  to  the  mouth  of  the  Bio  Grande  on  the  Gulf 

of  Mexico. 1,600    " 

From  the  boundary  point  one  league  south  of  the  port  of  San  Biego 

on  the  Pacific,  along  the  coast  of  Oregon  and  the  Straits  of  Fuca 

to  the  boundary  point  49  deg.  north  latitude. 1,620    *^ 

Mn.Trin£r  together  the  length  of  sea  coast  on  the  Atlantic,  Gulf,  and 

Padfia 5,120    " 

Or  a  *^ shore  line"  following  the  irregularities  of  the  shore  and  sea 

islands,  according  to  an  estimate  of  the  Superintendent  of  the 

Coast  Survey,  of  .    . 88,063    " 

The  Buffalo  Oommereiai  of  April,  1849,  contains  a  full  list  of  all  the  shipping 
upon  the  northern  and  western  lakes,  with  the  tonnage  of  each.  The  total 
number  of  each,  and  the  valuation,  is  as  follows :  — 

Name,                                             Number.  Valuation, 

Steamers, .95 |3,880,000 

Propellers, 45 950,000 

,  Sail  Vessels,     ..........  774 7,868,000 

Total, 914    ...     .      $11,898,000 

The  Commercial  Marine  of  the  United  States.  -^  The  following  aston- 
ishing statistics  are  from  the  report  of  the  Secretaiy  of  the  Treasury,  of  the  com- 
mercial navigation  of  the  United  States,  for  the  last  fiscal  year :  — 

The  extraordinary  commercial  progress  of  our  country  is  shown  in  the  follow- 
ing table  of  the  sum  total  of  «ur  tonnage,  with  the  increase  per  cent  for  four 
decimal  periods : 
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§  243.  The  whole  maritime  commerce  of  the  world,  at  the  time 
of  the  earlier  and  most  universally  acknowledged  codes,  was  not 
eqnal  to  the  present  maritinxe  commerce  of  the  American  lakes 
and  rivers.  In  1846  (it  has  increased  incalculably  since),  the 
American  registered,  enrolled,  and  licensed  tonnage  of  the  lakes, 
was  106,386  tons,  worth  six  million  of  dollars;  the  number  of 
clearances  and  entries,  15,845 ;  and  the  amount  of  imports  and 
exports,  $3,861,088.  The  number  of  mariners  was  6,972.  The 
river  tonnage  at  the  same  period,  was  249,000  tons,  employing  26,- 
000  men,  and  carrying  on  a  commerce  a  little  short  of  $20,000,000. 
The  line  of  lake  coast  is  about  5,000  miles  in  extent,  2,000  of  whidi 
is  on  the  coast  of  a  first-rate  power,  foreign  to  the  United  States, 
and  of  the  remaining  3,000  miles  of  lake  coast,  and  of  the  17,000 
miles  of  navigable  rivers,  almost  the  whole  lies  at  the  same  time 
in  two  or  more  states  of  our  Union,  which  in  all  matters,  inde- 
pendent  of  the  national  constitution,  are  foreign  to  each  other." 

1818,  1,225,284  tons;  1828,  1,741,891  tons,  42  per  cent;  1888, 1,996,689  tona, 
15  per  cent ;  1848^  8,154,061  tons,  66  per  cent. 

In  thirty  years  the  tonnage  of  the  United  States  has  increased  160  per  cent 
npon  what  it  was  in  1818. 

The  first  six  states,  i^  point  of  shipbnilding,  are  presented  in  their  order,  as 
f oUowB : 

Haine,  89,974  tons;  New  York,  68,434  tons;  Massachusetts,  89,866  tons; 
PennsylTBiua,  29,638  tons;  Maryland,  17,480  tons;  Ohio,  13,666  tons. 

The  following  facts  appear  from  the  report : 

One-third  of  the  shipbnilding  of  Pennsylvania  is  in  the  West ;  8,000  tons  of 
New  York  ship- building  is  on  the  lakes. 

The  State  of  Ohio,  an  entirely  inland  state,  is  the  sixth  in  point  of  ship- 
hoilding. 

The  State  of  Ohio  builds  as  much  tonnage  in  vessels  as  all  the  states  /uod 
ports  from  Chesapeake  Bay  to  the  Bio  Grande. 

Ohio  builds  double  as  much  as  Virginia,  North  Carolina,  South  Carolina^  and 
Florida. 

The  f  oUowing  is  a  view  of  the  American  tonnage  of  the  lakes,  as  entered  in  the 
different  marine  districts ; 

Lake  Champlain,  4,746  tons;  Lake  Ontario,  83,800  tons;  Lake  Erie,  116)960 
tons;  Lake  Michigan,  10,488  tons;  Total,  164,997. 

The  tonnage  of  the  western  rivers  (exclusive  of  New  Orleans)  is : 

Pittsburgh,  30,970  tons;  Wheeling,  2,660  tons;  Cincinnati,  21,360  tons;  Louis- 
viUe,  8,822  tons;  St  Louis,  36,612  tons;  Nashville,  2,446  tons;  Yicksbuig,  688 
tons— Total,  108,127. 

The  river  tonnage  entered  at  New  Orleans  is  ahnost  equal  to  the  whole  of  the 
above,  making  a  total  of  almost  200,000  tons  of  ship  tonnage  on  the  western 
TvreiB.^-[Afnerican  AJmcmac, 

><  The  Genesee  Chief,  12  How.  463. 
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§  244.  On  Lakes  Champlain,  Ontario,  and  Erie;  the  United 
States  had  more  than  forty  armed  vessels,  from  small  craft  of 
one  gnn,  np  to  "  tall  admirals,"  of  more  than  one  hundred  guns : 
were  they  not  ships  and  vessels?  On  those  waters  Perry  and 
McDonough  immortalized  themselves.  Were  they  not  naval 
heroes  ?  —  and  their  brave  tars,  were  they  not  mariners  ?  Did 
they  not  take  prizes?  Like  the  modem  ocean^  those  lakes  and 
rivers  are  now  navigated  by  vessels  of  every  size  and  description, 
from  vessels  of  fifteen  himdred  tons  burthen,  down  to  the  smallest 
commercial  craft;  clearing  at  custom  houses  a  thousand  miles 
from  the  ocean  for  all  the  ports  of  the  states,  and  for  foreign 
ports  at  the  ends  of  the  earth ;  and  they  must  pass  from  one  state 
jurisdiction  to  another,  back  and  forth,  hundreds  of  times,  on  a 
voyage  from  New  Orleans  to  St.  Louis."  They  transport  millions 
of  passengers,  bound  from  state  to  state,  and  from  one  nation  to 
another,  on  the  great  errands  of  the  infinitely  diversified  com- 
merce of  about  ten  njillions  of  people,  on  the  shores  of  those 
waters,  —  and  they  are  freighted  with  but  the  first  fruits  from 
fields  scattered  here  and  there  on  the  borders  of  a  domain  yet 
to  be  cultivated,  reaching  across  more  than  forty-five  degrees  of 
latituUe  and  one  hundred  degrees  of  longitude,  of  whose  future 
yearly  productions  and  maritime  commerce,  the  human  mind  can 
form  no  adequate  idea." 

"  Waring  v.  Clarke,  5  Howard,  497;  Jackson  «.  The  Magnolia,  20  How.  810 ; 
Genesee  Chief,  12  How.  458 ;  The  Belfast,  7  WalL  641 ;  The  Eagle,  8  WalL  15. 

"  [From  the  New  York  Exprees,  Jvly^  1849.  ]  *  *  Montreal,  July  2. — In  connec- 
tion with  the  statements  of  my  last  letter  on  the  navigation  of  the  St.  Lawrence, 
I  may  mention  that  we  have  had  in  port  during  the  week  three  American 
schooners,  drawing  eight  feet  water,  with  fall  cargoes,  direct  from  Ohio,  which 
wUl  retom  with  caigoes  of  salt,  and  I  cat  the  following  from  the  arriyals  in  the 
Qnebec  Shipping  List : 

'^^The  propeller  Western  Miller,  from  Toronto,  to  Messrs.  Gillespies  &  Co., 
arriyed  here  on  Wednesday  eyening.  Her  cargo  consists  of  2,200  barrels  of  flonr, 
72  do.  oatmeal,  78  do.  commeal,  80  do.  pot  barley,  2,199  bushels  wheat,  56  barrels 
split  peas,  48  kegs  batter,  12  bales  wool,  and  3  casks  hams.  It  will  be  seen,  on 
reference  to  our  advertising  columns,  that  the  Western  Miller  will  leave  again  for 
Toronto  to-morrow  at  noon.* 

'^  This  vessel  is  a  propeller  which  makes  the  passage  back  from  Quebec  to 
Montreal,  180  miles,  against  the  current,  in  twenty-four  hours.  She  is  built  to 
pass  the  Welland  Canal,  and  may  consequently  navigate  freely  from  Chicago  to 
Quebea     The  cargo  above  stated  is  equal  to  8,500  barrels,  or  more  than  the  ave- 
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§  245.  In*  all  the  arrangements  of  this  lake  and  river  com- 
merce, there  is  nothing  to  distinguish  it  from  the  other  maritime 
commerce '  of  the  world.  There  is  not  a  contract,  or  a  wrong, 
not  a  want,  a  right,  or  a  duty,  not  a  construction,  or  a  contrivance, 
a  utensil,  a  material,  or  a  supply,  nor  an  agent  of  commerce, 
animate  or  inanimate,  that  is  met  with  on  the  widest,  the  stormiest, 
and  the  saltest  ocean,  that  has  not  its  counterpart  on  these  mighty 
rivers  and  lakes ;  and  the  same  rules  of  law  are  to  be  applied  to 
the  controversies  that  arise  there.  A  salvage,  an  average,  a  bot- 
tomry, a  case  of  wages,  of  freight,  of  pilotage,  of  wharfage,  on 
Lake  Erie,  the  Mississippi,  or  the  St.  Lawrence,  are  as  clearly 
cases  of  admiralty  and  maritime  jurisdiction,  and  as  much  subject 
to  the  admiralty  and  maritime  law,  as  similar  cases  in  the  Black 
Sea  or  the  Baltic,  the  Straits  of  Magellan,  the  Dardanelles,  or 
Long  Island  Sound.  Their  nature  is  the  same  everywhere,  they 
are  maritime  everywhere."  If  the  Admiral  of  ancient  times 
existed  here,  with  the  jurisdiction  and  functions  of  his  palmiest 
days,  it  would  be  now,  as  it  was  then,  in  the  local  waters  alone, 
where  his  own  nation  claimed  exclusive  jurisdiction,  in  our  close 
seas,  our  harbors,  lakes,  and  rivers,  or  over  our  own  vessels,  that 
his  power  and  prerogative  would  be  felt  in  the  admiralty  law. 

§  246.  Congress  in  1845,  passed  ^  An  Act  extending  the  juris- 
diction of  the  District  Courts  to  certain  cases  upon  the  lakes  and 
navigable  waters  connecting  the  same."    It  is  in  these  words : 

"  £e  it  eThocted  ly  the  Senate  cmd  House  of  JSepresentatwes  of 

rage  oaigoes  of  the  brigs  and  sohoonen  whidi  dear  from  good  Korthem  ports  for 
the  Gulf  of  Mexico,  the  West  Indies,  or  the  Spanish  Main.'* 

[From  (he  Neio  York  Tribune^  October,  1849.]  "Montbbal,  Oct  9,  1849.— 
A  bark  has  jnst  left  Ghioago  on  its  way  to  GaHf omia,  by  the  St.  Lawrence.  She 
has  fifty-three  passengers  from  the  West,  but  wOl  take  her  cargo  from  Quebea 
Special  permission  was  giyen  to  this  yesseL  Next  session  of  Parliament  will 
throw  the  St.  Lawrence  open  to  all  vessels." 

**  Bossiter  «.  Chester,  1  Dong.  Mich.  B.  154;  Gaszam  v,  Cincinnati  Lousu  Ca,  6 
Ohio  B.  71 ;  The  Genesee  Chief,  12  How.  458. 

''  The  record  of  the  marine  disasters  on  the  Northern  lakes  ;for  1868  and  1869 
shows  that  m  1868  there  were  1,164  casualties,  involying  a  loss  of  life  of  321,  and 
of  property  of  |8,114,000 ;  and  that  in  1869  there  were  1,914,  with  a  loss  of  209 
lives  and  $4,160,000  worth  of  property;  that  in  1868  there  were  totally  lost  105 
Teasels  of  the  value  of  $1,207,800,  and  in  1869  there  were  126  vessels  lost  of  the 
value  of  il,4:U,fm,*'^C<mgremoncd  Report,  New  York  Tmee,  Dec  15,  1869. 
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the  Urdted  States  of  America^  m  Congress  cbssemhled^  That  the 
District  Courts  of  the  United  States  shall  have,  possess,  and  ex- 
ercise, the  same  jurisdiction  in  matters  of  contract  and  tort,  arising 
in,  upon,  or  concerning  steamboats  and  other  vessels  of  twenty 
tcfliB  burden  and  upwards,  enrolled  and  licensed  for  the  coasting 
trade,  and  at  the  time  employed  in  business  of  commerce  and 
navigation,  between  ports  and  places  in  different  states  and  ter- 
ritories, upon  the  lakes  and  navigable  waters  connecting  said 
lakes,  as  is  now  possessed  and  exercised  by  the  said  courts  in 
cases  of  the  like  steamboats  and  other  vessels  employed  in  navi- 
gation and  commerce  upon  the  high  seas,  or  tide  waters,  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States; 
and  in  all  suits  brought  in  such  courts  in  all  such  matters'  of 
contract  or  tort,  the  remedies,  and  the  forms  of  process,  and  the 
modes  of  proceeding,  shall  be  the  same  as  are  or  may  be  used 
by  such  courts  in  cases  of  admiralty  and  maritime  jurisdiction; 
and  the  maritime  law  of  the  United  States,  so  far  as  the  same  is, 
or  may  be  applicable  thereto,  shall  constitute  the  rule  of  decision 
in  such  suits,  i^  the  same  manner,  and  to  the  same  extent,  and 
with  the  same  equities,  as  it  now  does  in  cases  of  admiralty  and 
maritime  jurisdiction;  saving,  however,  to  the  parties  the  right 
of  trial  by  jury  of  all  facts  put  in  issue  in  such  suits,  where 
either  party  shall  require  it;  and  saving  also  to  the  parties  the 
right  of  a  concurrent  remedy  at  the  conunon  law,  where  it  is 
competent  to  give  it,  and  any  concurrent  remedy  which  may  be 
given  by  the  state  laws,  where  such  steamer  or  other  vessel  is 
employed  in  such  business  of  commerce  and  navigation. 
"  Approved,  February  26, 1845  J 
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§  247.  This  act  has  been  considered  as  extending  the  admi- 
ralty jurisdiction  to  the  internal  waters  mentioned  in  the  act,  and 
in  that  point  of  view,  its  constitutionality  has  been  doubted.  And 
it  is  imdoubtedly  true,  that  if  the  language  of  the  constitution, 
"All  cases  of  Admiralty  and  Maritime  jurisdiction,"  does  not 
embrace  cases  arising  on  the  navigable  rivers  and  lakes,  then  no 
act  of  Congress  could  make  such  cases  admiralty  or  maritime 

^  Acts  of  1845,  5  Stat  at  Laige,  726 ;  Genesee  Chief  t.  Fxtzhngh,  Id  How.  451. 
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cases ;  for  no  principle  is  better  settled,  than  that  Congress  can- 
not extend,  any  more  than  they  can  destroy,  a  provision  of  the 
constitution.  If,  however,  under  any  of  the  clauses  of  the  con- 
stitution, the  Federal  Government  has  the  power  to  regulate  such 
cases,  then  it  is  equally  clear,  that  the  judicial  determination  of 
such  cases  may  be  conferred  on  such  courts  of  the  Union,  and  the 
proceedings  in  them  may  be  regulated  in  such  manner,  as  Congress 
may  determine.'* 

§  248.  The  power  "  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian  tribes." 

"To  constitute  tribunals  inferior  to  the  Supreme  Court;  to 
define  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations." 

"  To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  the  constitution  in  the  government  of  the  United  States," 
together  with  the  judicial  power,  are  amply  sufficient  to  authorize 
Congress  to  pass  any  laws  which  they  may  deem  salutary  in 
relation  to  the  jurisdiction  and  mode  of  trial  of  any  cases  of  com- 
merce  on  the  great  navigable  rivers  and  lakes.  The  power  in 
Congress  to  regulate  commerce  with  foreign  nations  and  among 
the  several  states  includes  navigation  upon  the  high  seas,  and  in 
the  bays,  harbors,  lakes,  and  navigable  waters  within  the  United 
States."  " 

§  249.  The  phraseology  of  the  act  of  1845  seems  to  indicate, 
that  at  the  time  of  its  passage,  Congress  were  impressed  with  the 
importance  of  extending  the  beneficial  course  of  admiralty  pro- 
ceedings to  such  cases,  but  were  somewhat  doubtful  of  their  power 
to  consider  them  as  cases  of  admiralty  jurisdiction.  The  remark 
of  Mr.  Webster,  the  most  profound  expositor  of  the  constitution, 
after  Chief-Justice  Marshall,  on  the  subject  of  this  act,  seems  to 
be  true :  "  The  only  objection  to  this  necessary  law,  seems  to  be 


«'  Conk.  Ad.  Jur.  and  Prac.  4;  The  Genesee  Chief  c.  Fitzhugh,  13  How.  452; 
Jadraon  v.  The  Magnolia^  20  How.  800 ;  vide  §  237,  and  causes  cited. 

^  New  JexBej  Steam  Nav.  Co.  9.  Merchants'  Bank,  6  How.  392 ;  Fox  v.  The 
Berenne  Cuttei  No.  1,  8  Am.  Law  Keg.  469;  The  Passenger  cases,  7  How.  414. 
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that  Congress,  in  passing  it,  was  shivering  and  trembling  nnder 
the  apprehension  of  what  might  be  the  ultimate  consequence  of 
the  decision  of  this  court  in  the  dase  of  the  Thomas  Jefferson. 
It  pitched  the  power  upon  a  wrong  location.  Its  proper  home 
was  in  the  admiralty  and  maritime  grant,  as  in  all  reason  and 
in  the  common  sense  of  all  mankind,  out  of  England,  admiralty 
and  maritime  jurisdiction  ought  to  extend,  and  does  extend  to  all 
navigable  waters,  fresh  or  salt."  " 

§  250.  So  far  as  the  cases  embi'aced  in  the  purview  of  the  act 
are  concerned,  Congress  might,  by  virtue  of  the  power  to  regulate 
commerce  and  the  judicial  power,  give  jurisdiction  of  them  to  the 
courts  of  the  United  States,  and  that  being  so,  the  process  and 
proceedings  would  be  entirely  under  the  control  of  the  national 
Legislature.  Congress  might  provide,  that  in  all  suits  in  the 
*  courts  of  the  United  States,  the  remedies  and  the  forms  of  pro- 
cess, and  the  modes  of  proceeding,  shall  be  the  same  as  are,  or 
may  be  used  in  cases  of  admiralty  and  maritime  jurisdiction,  sav- 
ing to  the  parties  the  right  of  trial  by  jury,  in  the  cases  provided 
by  the  constitution;  and  as  has  been  before  remarked,  the  trial 
by  jury  might  be  made  compulsory  in  all  admiralty  cases,  if  it 
were  expedient. 

"When,  therefore.  Congress  enacts  that,  in  certain  classes  of 
cases  over  which  they  have  jurisdiction,  the  District  Courts  shall 
exercise  the  same  jurisdiction,  —  according  to  the  same  forms  of 
process  and  modes  of  proceeding,  —  and  apply  the  same  rules  of 
law,  as  in  cases  of  admiralty  and  maritime  jurisdiction,  it  is 
entirely  immaterial  whether  those  classes  of  cases  be  really  ad- 
miralty cases  or  not,  according  to  any  received  definition.  For 
all  practical  purposes  .of  law  and  justice,  they  are  admiralty  cases 
wherever  they  may  arise.'* 

§  251.  This  act,  it  wiU  be  observed,  as  to  subject-matter,  em- 
braces all  matters  of  corvtract  and  tort^  arising  iuj  upon,  or  con- 
ceming  steaniboata  or  other  vessels.    As  to  the  kind  of  water- 

"  Port,  §  255 ;  New  Jersey  Steam  Nav.  Co.  v.  Merohante'  Bank,  6  How.  878; 
Waringr «.  Clarke,  6  How.  475 ;  The  U.  S.  v.  La  Vengeance,  8  DaL  297. 
»*  Ante,  §  248. 
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craft,  it  embraces  steainboats  cmd  other  vessels^  enrolled  and 
licensed  for  the  coasting  trade.  As  to  the  size  of  the  vessels,  it 
embraces  vessels  of  twenty  tons  burden  a/nd  upwa/rds.  As  to  the 
business  in  which  the  vessels  are  employed,  it  must  be  the  busi- 
ness of  coTwmerce  and  namgation  between  ports  cmd  jplaces  in 
differe^it  states  a/nd  territories;'^^  and  as  to  the  locality,  it  must  be 
upon  the  lakes  amd  the  na/oigahle  waters  connecting  said  lakes. 
It  does  not  take  away  the  concurrent  remedy  that  existed  at  com- 
mon law,  or  any  concurrent  remedy  which  may  be  given  by  state 
laws.** 

§  252.  It  does  not  embrace  the  great  navigable  rivers,  which 
do  not  connect  the  lakes.  Thus,  while  it  embraces  the  Niagara 
river,  it  does  not  embrace  the  Mississippi ;  a  distinction  for  which 
it  is  diflScult  to  perceive  the  cause.  The  commerce  of  the  rivers 
is  quite  as  important  as  that  of  the  lakes,  and  if  an  act  of  Con- 
gress be  necessary  for  the  purpose,  it  is  to  be  hoped  that  the 
navigable  rivers  may  soon  have  the  benefit  of  a  similar  enactment.*^ 

§  253.  In  the  case  of  the  Thomas  JefFerson,  10  Wheat.  428,  the 
Supreme  Court  held  that  the  admiralty  had  not  jurisdiction  in  a 
case  of  seaman's  wages  earned  on  the  Ohio,  Mississippi,  and 
Missouri  rivers,  the  whole  voyage  being  above  tide  water.  The 
case  does  not  appear  to  have  been  argued ;  and  Judge  Story,  in 
delivering  the  opinion  of  the  court,  adverted  to  the  old  contro- 
versy between  the  English  courts,  and  because  the  English  admi- 
ralty did  not  claim  jurisdiction  except  in  tide  waters,  (this,  he  says, 
is  the  prescribed  limit  which  it  was  not  at  liberty  to  transcend,) 
seemed  to  suppose  that  the  jurisdiction  could  not  exist  here. 
Neither  the  English  admiralty  nor  common  law  courts  in  those 
days,  so  far  as  I  have  been  able  to  discover,  ever  adverted  to  the 
point,  except  to  claim  jurisdiction  below  the  first  bridges  in  all 
navigable  rivers.  He  puts  his  opinion  on  the  prescribed  limit, 
which  the.  EngKsh  admiralty  was  not  at  libeii;y  to  transcend.  He 
says,  "  In  the  great  struggles  between  the  courts  of  common  law 

**  Allen  9.  Newbeny,  21  How.  244;  Magaire  v.  Card,  id.  248 
»«  The  Globe,  2  Blatchf.  427. 
"  AaU,  §§  246,  247,  248,  249. 
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and  the  admiralty,  the  latter  never  attempted  to  assert  any  juris- 
diction except  over  maritime  contracts.  In  respect  to  contracts 
for  the  hire  of  seamen,  the  admiralty  never  pretended  to  claim, 
nor  could  it  rightfully  exercise,  any  jurisdiction  except  in  cases 
where  the  service  was  substantially  performed,  or  to  be  performed 
upon  the  sea,  or  upon  waters  within  the  ebb  and  flow  of  the  tide. 
This  is  the  prescribed  limit,  which  it  was  not  at  liberty  to  tran- 
scend." Thus  placing  his  decision  on  what  he  supposes  to  be 
purely  English  ground,  yet  without  citing  any  authority  to  show 
that  the  question,  in  the  form  in  which  he  presents  it,  had  ever 
been  mooted  in  that  country.  The  English  admiralty  had  cer- 
tainly all  along  claimed  jurisdiction  in  all  navigable  rivers  below 
the  first  bridges,  that  is,  up  to  the  point  of  obstruction;  but  I 
know  of  no  evidence  that  a  case  ever  arose  above  the  bridges, 
or  that  there  wei^  then  any  ships  or  maritime  commerce  with 
reference  to  which  it  could  arise." 

§  254.  The  Supreme  Court  had,  before  that  time,  decided,  as 
they  have  since,  that  the  jurisdiction,  in  case  of  contracts,  does 
not  depend  on  place,  but  on  the  nature  of  the  transaction ;  and 
also  that,  so  far  as  place  was  concerned,  waters  navigable  from 
the  sea,  by  vessels  of  only  ten  tons  burthen,  are  by  the  statute, 
sec.  9,  within  tlie  admiralty  jurisdiction.  The  criticism  by  the 
learned  judge  of  the  language  of  that  statute  and  the  Seamen's 
Act,  seems  to  want  his  usual  reflection.  The  clause  in  tlie  first 
act  is  apparently  declaratory,  and  the  clause  inserted  to  preclude 
a  doubt,  "  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures,  under  laws  of  import,  navigation,  or  trade 
of  the  United  States,  when  the  seizures  are  made  on  waters  which 
are  navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burthen, 
within  their  respective  districts  as  well  as  upon  the  high  seas." 
By  the  simple  force  of  that  language,  all  such  cases,  as  well  on  the 
lakes  and  rivers  as  on  the  high  seas,  have  been  uniformly  held  to 
be  within  the  admiralty  jurisdiction,  and  to  be  civil  causes,  triable 
by  the  court  without  a  jury;  so  the  Seamen's  Act  of  1790,  in  its 
title,  embraces,  all  seamen  "  in  the  merchant  service ;"  its  language 

^  The  Thomas  Jefferson,  10  Wheat  428;  Dimlap'sPraa  32. 
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is,  "every  seaman  or  mariner,"  —  "any  seaman  or  mariner,"  — 
"  every  ship  or  vessel,"  — "  any  ship  or  vessel,"  without  any  aUu- 
rion  to  the  tides,  —  mere  navigability  seems  to  be  aU  that  is 
necessary,  and  that  is  left  to  be  inferred  from  the  fact,  that  the 
Bervice  is  on  board  a  ship  or  vessel.** 

§  255.  Notwithstanding  this  case  of  the  Thomas  JefEerson,  at 
a  later  period,  the  Supreme  Court  held  a  different  doctrine.  They 
could  not  fail  to  be  embarrassed  by  the  narrow  rule  then  adopted 
on  merely  English  grounds,  for  it  would  exclude  the  Mississippi 
river  and  the  port  of  New  Orleans,  a  port  thronged  with  the 
largest  ships,  and  carrying  on  a  wider  and  more  extensive  mari- 
time commerce  than  most  of  the  ports  of  the  world.  At  that  port 
the  water  is  fresh  and  free  from  tide,  but  it  would  shock  the  legal 
sense  of  every  lawyer  to  exclude  it  from  the  admiralty  and  mari- 
time jurisdiction ;  and  the  Supreme  Court,  accordingly,  held,  in 
the  case  of  Peyroux  v.  Howard,  7  Pet.  324,  and  Waring  v.  Clarke, 
5  How.  441,  and  it  is  now  well  settled,  that  it  is  within  the  admi- 
ralty jurisdiction,  although  there  is  no  ebb  or  flow,  and  its  current 
always  runs  outwards,  like  the  Mediterranean,  and  its  waters  are 
fresh.  The  court,  however,  do  honjage  to  the  English  rule,  and 
place  their  decision  on  the  ground  that  the  river  is  influenced  by 
the  tide,  and  shows  a  sort  of  irregular  swell,  which  must  be  caused 
by  the  tide.  The  learned  judge,  who  delivered  the  opinion  of  the 
court,  says  that  "  so  far  as  admiralty  jurisdiction  depends  upon 
locality,  it  is  bounded  by  the  ebb  and  flow  of  the  tide."  But  in 
matters  of  contract,  it  does  not  depend  upon  locality,  but  upon 
subject-matter,  as  has  been  repeatedly  decided,  and  is  well  settled.** 

§  256.  To  recapitulate :  on  principle,  it  clearly  cannot  be  the 
moon's  attraction,  the  presence  or  absence  of  the  tide,  which  deter- 
mines the  jurisdiction,  —  nor  the  periodical  rise  and  fall  of  the 


^  New.  Jersey  Steam  Nay.  Co.  t.  Merchants'  Bank,  6  How.  344 ;  Hobart  v. 
Drogan,  10  Pet  119;  TheU.  S.  v,  Coombe,  12,  76;  Conk.  Treat  2d  edit  136, 
189,  850,  851. 

»  Ante,  §  25;  Peyroux  c.  Howard,  7  Pet  324;  Waring  v,  Clarke,  5  How.  441, 
497-8;  Thaokare7t^.  The  Farmer,  12,  455;  The  Genesee  Chief,  Gilp.  524;  The 
Orleans  v,  Fhoebns,  11  Pet  175 ;  The  IT.  S.  v.  Coombs,  12  id.  76. 
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water."  Nor  the  presence  or  absence  of  saline  particles  in  the 
water.**  Nor  the  presence  or  absence  of  a  current  in  the  water. 
Nor  the  size  or  character  of  the  outlet,  stream,  or  strait,  by  which 
the  lake  or  sea  is  connected  with  a  larger  body,  or  with  the  ocean." 
Nor  that  the  water  be  an  inland  basin,  land-locked,  or  land-sur- 
rounded sea  or  lake."  Nor  that  the  water  be  a  river."  Nor  place 
or  locality  in  matters  of  contract,  but  the  subject-matter."  Nor 
does  its  being  in  a  harbor,  or  port,  or  body  of  a  county."  Nor  the 
question,  whether  the  common  law  has  provided  a  remedy  or  not 
for  similar  cases."  Nor  the  question,  whether  the  local  municipal 
laws  and  officers  can  be  resorted  to."    Nor  any  British  statute." 

The  jurisdiction  can  depend  upon  nothing  in  matters  of  contract, 
but  the  subject-matter,  the  nature  and  character  of  the  oontro- 
verey.  If  that  be  connected  with  ships  and  shipping,  —  commerce 
and  navigation,  —  the  admiralty  has  jurisdiction,  otherwise  not 
"  ToiUes  lea  affcm*s  relatives  a  la  commerce  et  navigation  et  atix 
navigateurn  appa/i*tient  au  d/roit  ma/ritimeP  ** 

*i  AnJU,  g  236,  of  «<97.  "  AnU,  §§  162,  232;  Waring  9.  Clarke, 

<*  AnU,  g  288,  d,  %eq.  6  How.  464. 

"  Ani^  %%  240, 247.  »  AnU,  §  205,  Waring  o.  Claike,  5  How. 

»*  AmU,  g§  226,  227.  459. 

»»  Ant%  §  240.  '     »  Aj\JU,  §  206. 

»•  Po%U  %  261 ;  Waring ».  Clarke,  6     ^  AnJU,  §§14, 118, 161. 

How.  441.  «i  8  Pardessns  Loix  Mar.  451. 
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CHAPTER    XVII. 

The  Question  Considered  on  Attthority  in  Special  Cases, 

§  257.  The  foregoing  historical,  legal,  judicial,  and  constitutional 
considerations,  while  they  exhibit  the  ample  jurisdiction  of  the 
maritime  law,  establish  also  the  rule  that  the  law  of  jurisdiction 
of  the  English  High  Court  of  Admiralty,  as  acknowledged  and 
restrained  by  the  common  law  courts  of  England,  at  the  time  of 
the  American  Revolution,  and  since,  is  not  the  law  of  the  jurisdic- 
tion of  the  American  Admiralty ;  and  that  the  decisions  of  the 
King^s  Bench  and  Common  Pleas  in  England,  restraining  the 
admiralty  jurisdiction,  are  of  no  authority  here. 

§  258.  The  same  rule  is  established,  by  a  weight  of  authority 
in  this  country,*  which  would  have  rendered  the  present  treatise 
unnecessary,  were  it  not  true,  that  while  the  general  rule  has  been 
fortified  by  repeated  decisions  in  every  court  of  the  United  States, 
and  in  every  period  of  our  judicial  history,  a  large  number  of 
cases  have  also  been  decided  on  principles  which  can  be  main- 
tained only  on  the  authority  of  the  narrower  English  rule;  and 
this  conflict  of  decisions  has  subjected  the  general  rule  to  renewed 
attack  and  investigation,  as  new  cases  arise,  apparently  in  the  hope 
of  establishing  new  exceptions,  if  not  of  destroying  the  rule 
altogether,  and  confining  the  American  Admiralty  to  the  modem 
English  limits.  The  court  sometimes  seeming,  perhaps  uncon- 
sciously, subject  to  the  drift  of  opinion  and  events  which  for 
many  years  has  tended  to  exalt  and  extend  the  authority  of  the 

'  The  Mary,  1  Paine,  673;  Steele  v,  Thacher,  Ware,  91 ;  Drinkwater  c.  The 
Spartan,  id.  153;  Waring  v.  Clarke,  5  How.  441 ;  New  Jersey  Steam  NaT.  Go.  v. 
Merchants*  Bank,  6  id.  844;  The  Huntress,  Daveis'  R.  93. 
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states,  and  to  deny  to  the  government  many  of  the  constitutional 
rights,  which  the  logic  of  a  few  years  past  has  fully  established. 

§  259.  It  is,  however,  true,  that  the-  more  important  the  case 
presented,  the  greater  the  ability  with  which  the  question  of 
jurisdiction  has  been  argued  at  the  bar,  and  the  more  carefully 
and  learnedly  it  has  been  examined  by  the  bench,  the  more  surely 
has  the  jurisdiction  of  the  admiralty  been  sustained  in  that  large 
and  beneficial  extent,  which  alone  makes  it  a  valuable  portion  of 
the  national  jurisdiction.  It  is  also  true,  that  opinions  have  been 
pronounced  in  favor  of  the  narrow  English  rule,  which  seem  to  be 
written  in  a  spirit  somewhat  characteristic  of  Westminster  Hall 
in  the  days  of  Lord  Coke,  and  which  seem  to  treat  the  question 
as  one  of  mere  municipal  importance,  rather  than  as  one  of 
national  interest* 

§  260.  From  the  case  of  the  Betsey,  in  1794,  3  Dal.  6,  and  La 
Vengeance,  in  1796,  3  Dal.  297,  down  to  the  present  time,  the 
Supreme  Court  have  uniformly  held  the  same  general  principles 
on  this  subject.  Many  of  the  judges  who  presided  in  that  tribunal 
during  its  earlier  existence,  and  a  large  portion  of  the  Congress 
that  established  our  judicial  system,  had  been  members  of  the 
convention  which  formed  the  constitution,  and  were  thus  well 
fitted  to  judge  of  the  proper  force  of  its  language.  While  we  can- 
not but  admit  that  those  members  of  the  court  who  have  dissented 
in  a  few  instances  from  the  opinion  of  the  court,  have  been  worthy 
of  distinguished  honor  for  the  learning  and  ability  which  made 
them  ornaments  of  the  court,  it  is  no  disparagement  of  them  to 
say,  that  among  the  number  who  have  been  first  and  always  in  the 
majority,  are  embraced  those  immortal  jurists,  whose  judicial 
career  has  shed  the  most  lustre  upon  the  nation.  And  the  exis- 
tence of  only  a  few  dissenting  opinions  in  eighty  years,  in  which 
the  whole  argument  on  tiie  other  side  has  been  presented  in  the 
strongest  light  by  judges  of  the  most  distinguished  ability,  after 
solemn  argument,  instead  of  throwing  doubt  upon  the  repeated 


'  New  Jersey  Steam  Nav.  Co.  9.  Merohants'  Bank,  6  How.  844,  389;  Waring  9. 
Clarke,  5  id.  441 ;  The  Genesee  Chief,  12  idl  443 ;  Steele  v.  Thadier,  Ware,  91. 
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decisions  of  the  court,  is,  in  truth,  strong  evidence  in  support  of 
the  soundness  of  the  principles  which  haye  prevailed.* 

§  261.   It  has  thus  been  uniformly  held: 

1.  That  the  grant  in  the  constitution,  extending  the  judicial 
power  to  all  cases  of  admiralty  and  maritime  jurisdiction,  is 
neither  •  to  be  limited  to,  nor  interpreted  by,  what  were  cases  of 
admiralty  and  maritime  jurisdiction  in  England  when  the  con- 
stitution was  adopted.  This  role,  alone,  considered  in  its  proper 
force  and  effect,  sweeps  away  the  foundation  of  every  objection 
that  has  been  made  to  the  general  jurisdiction  of  the  American 
Admiralty. 

2.  That  the  American  Admiralty  has  a  general  maritime  juris- 
diction, embracing  all  maritime  causes  of  action,  as  well  matters 
of  contract  as  matters  of  tort.  That  in  matters  of  tort  the  juris- 
diction depends  upon  the  locality,  and  embraces  all  damages  and 
injuries  upon  the  sea.  That  in  matters  of  contract,  the  jurisdic- 
tion depends  upon  the  subject-matter,  —  the  nature  of  the  con- 
tract,— and  embraces  all  transactions  and  proceedings  relative 
to  naval  commerce  and  navigation. 

3.  That  the  right  of  trial  by  jury  does  not  affect  the  question 
of  the  maritime  jurisdiction. 

4.  That  the  jurisdiction  is  not  affected  by  the  question,  whether 
the  courts  of  common  law  have  jurisdiction  in  like  cases^  or 
whether  the  matter  may  have  arisen  within  a  port  or  harbor,  or 
county  of  a  state. 

5.  That  the  American  Admiralty  has  jurisdiction  of  all  cases 
of  maritime  lien.* 

§  262.  Who  can  fail  to  perceive  that  these  principles  and 
rules  cover  the  whole  subject.    Considered  in  their  proper  light, 

s  Glass  «.  The  Betsey,  8  DaL  6;  The  IT.  S.  «.  La  Vengeance,  id.  207;  The 
General  Smith,  4  Wheat.  488 ;  Waring  «.  Clarke,  5  How.  441 ;  New  Jersey  Steam 
Nay.  Go.  v.  Merchants*  Bank,  6  id.  844;  The  Octavia,  1  GaL-488;  Drinkwater  v. 
The  Spartan,  Ware,  140;  De  Loyio  v.  Bolt,  2  GaL  808;  The  U.  S.  v.  The  Little 
Chades,  1  Brockenbrongh  R.  880;  The  Draco,  3  Sumn.  B.  167;  Peyronx  v. 
Howard,  7  Peters,  824;  The  Orleans  t.  Phoebus,  11  id.  175 ;  The  U.  S.  v.  Coombs, 
12  id.  72. 

«  Vide  cases  cited  under  §  260. 
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and  applied  only  in  their  necessary  extent,  they  furnish  a  suffi- 
cient guide  in  settling  all  questions  of  jurisdiction  in  admiralty 
and  maritime  cases.  For,  from  them,  follows,  inevitably,  another 
general  principle,  clearly  stated  by  Du  Ponceau.  "  In  cases  of 
AdmiraUy  and  maritiTne  jurisdiction^  a  general  authority  is 
given  to  the  courts  of  the  United  States,  to  administery  in  all  cases j 
that  particular  body  of  laws  knovm  as  the  admiralty  and  moH- 
time  laws.^^  *  If  English  la/vo  does  not  hind  us,  nor  English 
decisions  furnish  us  a  guide,  we  can  look  only  to  the  general 
maritime  law  for  the  definition  and  cl<issification  of  cases  of  ad- 
miralty and  maritime  jurisdiction. 

§  263.  It  has  been  already  remarked,  that  the  true  test  of  a 
maritime  contract  is  to  be  found  in  its  relation  to  a  ship  or  vessel,  the 
great  agent  of  maritime  enterprise ;  a  test,  at  the  same  time  simple, 
obvious,  and  easily  applied.*  And  I  now  propose,  in  closing  this 
portion  of  my  work,  briefly  to  notice  in  detail  the  most  numerous 
classes  of  maritime  causes,  in  connection  with  the  decided  cases 
and  other  authorities.  To  those  who  look  at  the  subject,  and  ex- 
amine its  principles  with  a  careful  analysis  of  the  substance,  rather 
than  of  words  and  forms,  it  cannot  fail  to  be  apparent,  that  the 
classes  and  cases  now  to  be  noticed  shed  a  light  upon  the  whole 
subject,  by  which  any  other  case  may  be  easily  referred  to  its 
proper  class. 

The  great  characteristic  relations  of  maritime  law  to  the  ship  are 
distributed  by  Pardessus,  in  his  work  on  commercial  law,  in  a 
manner,  at  the  same  time  brief,  simple,  intelligible,  and  compre- 
hensive, as  follows :  ^ 

THE   SHIP. 

"The  transactions  embraced  in  maritime  commerce  may  be 
classified  in  a  simple  and  intelligible  order.  Vessels,  the  only 
means  by  which  navigation  is  carried  on,  cannot  exist  except  as  the 

'  Da  Pon.  on  Juris.  0. 

*  The  act  extending  the  jnriBdiction  of  the  English  Admiralty  gives  it  '*  juris- 
diction on  any  claim  for  damage  done  by  any  «^,**  and  under  that  clause,  Dr. 
Lushington  sustained  a  libel  for  a  collision  in  the  Grand  North  Holland  CanaL 
The  Diana,  1  Lushington,  539. 

'  1  Pard.  Droit  Com.  81. 
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property  of  some  one,  and  all  that  concerns  the  vessels  themselves, 
and  everything  relatmg  to  the  means  of  acquiring  title  to  them, 
constitutes  the  first  class. 

THE   ship's  company — OFFICEBS  AND  MEN. 

"  The  management  of  the  vessel  is  intrusted  to  a  leader,  usually 
known  imder  the  name  of  captain,  and  from  this  title  and  character 
are  derived  his  rights  and  duties. 

"  The  captain,  and  those  who  labor  in  the  service  of  the  vessels, 
in  stations  more  or  less  subordinate,  contract  engagements  in  which 
the  general  principles  of  the  hiring  of  services  are  subjected  to 
important  modifications  and  extensions. 

THE  OWNERS,   CHABTEBEBS,   AND  FBEIGHTEBS  OF  VESSELS. 

"  Those  to  whom  the  vessels  belong,  do  not  always  employ  them 
for  their  own  personal  use.  They  grant  to  others  the  right  to 
transport  goods  in  them,  or  they  undertake,  themselves,  to  make 
the  transportation.  Hence,  necessarily,  arise  rules  in  relation  to 
fiuch  engagements,  and  the  application  of  the  general  principles, 
which  affect  the  responsibility  of  those  engaged  in  transportation, 
and  the  necessary  relations  between  the  co-freighters  in  certain 
circumstances. 

accidents  to  ship  and  cabgo. 

"The  accidents  to  which  navigation  is  exposed  may  occasion 
losses  or  sacrifices,  known  under  the  generic  name  of  averages,  — 
and  shipwrecks,  in  which  it  is  necessary  to  provide  for  salvage. 

INSUBANCE   OF  SHIP  AND  CABGO. 

"Maritime  commerce  being,  in  its  nature,  exposed  to  damages 
of  every  kind,  speculators  come  to  the  aid  of  owners  of  ships  and 
cargoes,  and  undertake  to  repair  the  losses  which  they  suffer.  This 
is  the  object  of  the  contract  of  insurance. 

* 

LOANS  AND  ADVANCES  ON  THE  SHIP  AND  CABGO. 

"  Maritime  expeditions,  sometimes  giving  rise  to  unforeseen  need 
of  funds,  which  it  is  not  always  easy  to  procure  by  simple  loans, 
and  for  the  payment  of  which  other  security  cannot  be  given  than 
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the  objects  themselves  on  which  the  advances  are  made,  men  have 
felt  the  need  and  acknowledged  the  advantages  of  associating  the 
lender  in  the  risks  of  navigation,  so  that  the  chance  of  loss  may  be 
compensated  by  the  hope  of  a  larger  interest  than  his  capital  would 
produce  in  the  commerce  of  the  land,  and  this  has  given  rise  to 
the  contract  of  bottomry. 

FISHINa  VESSELS  AND  FISHEBIES. 

"  Maritime  business  is  not  confined  solely  to  voyages  and  trans- 
portation of  persons  or  merchandise ;  the  fisheries  are  an  important 
branch  of  it,  subject  to  special  regulations,  dictated  by  national 
and  commercial  interests." 

§  263  a.  In  the  exercise  of  its  appropriate  jurisdiction,  the  Court 
of  Admiralty  exercises  equitable,  as  well  as  legal  jurisdiction.  If  the 
subject  be  of  a  maritime  nature,  and  so  within  the  power  of  the  court, 
and  be  of  such  a  nature,  that  the  relief  must  be  in  the  nature  of 
equitable  relief,  the  court  is  entirely  competent  to  give  the  equita- 
ble, as  well  as  the  legal  relief.  It  has  the  capacity  of  a  court  of 
law,  and,  in  certain  respects,  the  capacity  of  a  court  of  equity.  In 
its  decisions  upon  the  ultimate  rights  of  parties,  from  considera- 
tions of  conscience,  justice,  and  humanity,  it  sometimes  mitigates 
the  severity  of  contracts,  and  moderates  exorbitant  demands.*  The 
nature  of  maritime  controversies,  obviously,  however,  necessarily 
excludes  from  courts  of  admiralty,  large  classes  of  cases,  such  as 
specific  performance,  trusts,  &c.,  which  are  of  frequent  occur- 
rence in  courts  of  equity.*  And  the  Court  of  Admiralty  is  not  a 
court  of  general  equity,  nor  has  it  the  characteristic  powers  of  a 
court  of  equity,  but  it  is  bound,  by  its  nature  and  constitution,-  to 
determine  the  cases  submitted  to  its  cognizance,  upon  equitable 
principles,  and  according  to  the  rules  of  natural  justice.    It  can- 

8  Edw.  Ad.  Jar.  81, 138,  178;  posty  %  858;  The  Odeans  «.  PhcBbtis,  11  Pet. 
175 ;  Maoomber  «.  Thompson,  1  Sam.  388 ;  Brown  «.  Lall,  2  id.  443 ;  Dram- 
mond^B  Administrators  «.  Ma^prader  &  Go's  Trustees,  9  Granch,  125 ;  The  Hiram, 
1  Wheat,  440 ;  The  Fortitado,  2  Dod.  58 ;  The  Minerva,  1  Hag.  Ad.  R.  857 ;  The 
Cognac,  2  id.  877 ;  Ellison  c.  The  Bellona,  Bee,  106 ;  The  Virgin,  8  Pet.  550. 

•  Davis  t.  Child,  Daveis,  71,  S.  C.  3,  N.  Y.  Leg.  Obs.  147;  Kynoch  v.  The  Ives, 
Newb.  205 ;  The  Larch,  2  Curt.  C.C.B.  427 ;  Kellum  v,  Emerson,  id.  79 ;  The  Per- 
severance, Blatchf.  &  H.  885. 
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not,  in  a  technical  sense,  be  called  a  court  of  equity.     It  is  rather 
a  court  of  justice,^^ 

The  admiralty  has,  however,  no  jurisdiction  in  matters  of  ac- 
count between  part-owners,  or  others,  except  when  the  taking  an 
account  is  a  mere  incident  to  a  maritime  cause  of  action."  It  has 
also  been  held  that  it  has  not  jurisdiction  of  mortgages,  in  ques- 
tions between  the  mortgagee  and  the  owner ;  so  as  to  be  able  to 
foreclose  a  mortgage  of  a  vessel,  by  a  sale,  or  by  decreeing  the  ship 
to  be  the  property  of  the  mortgagees,  and  directing  the  possession 
to  be  given  to  them ; "  and  that  a  lien  reserved  by  contract,  which 
in  affect  amounts  to  nothing  more  than  a  mortgage,  does  not  avail 
to  give  it  jurisdiction,"  distinctions  which  do  not  seem  to  be  known 
to  the  general  maritime  law  and  may  on  review  be  amended. 

§  264.  The  first  man  who  applies  his  service  to  making  a  ship 
avidlable  for  the  great  purposes  to  which  she  is  designed  as  a  mart- 
time  agent,  is  the  builder.  He  brings  to  the  construction,  skill, 
labor  and  capital,  and  incorporates  all  of  them,  in  a  greater  or  less 
degree,  into  the  fabric.  Without  his  aid,  she  would  perform  none 
of  her  appropriate  functions,  for  she  could  not  exist  This  service 
is  eminently  maritime,  although  it  be  all  performed  on  land.  In 
the  same  manner,  if  he  supply  capital  to  purchase  that  which  is  in- 
tended to  enter  and  does  enter  into  her  construction,  and  if  he 
furnish  neither  labor,  nor  materials,  nor  money,  but  gives  simply 
the  skill  which  plans  and  directs,  or  the  care  which  superintends 
the  labor  of  others  in  her  construction,  he  still  performs  a  maritime 
service,  although  he  may  never  have  been,  even  for  an  instant,  on 
the  water.  The  building  contract  is  a  maritime  contract,  whether 
it  be  verbal  or  written,  express  or  implied, — "all  matters  that  con- 

w  The  Harriet,  1  W.  Bob.  192 ;  The  Jacob,  4  Rob.  250 ;  The  Nelson,  6  id.  227 ; 
The  Trident,  1  W.  Bob.  85 ;  The  Juliana,  2  Bods.  521 ;  The  Saracen,  6  Moore, 
74;  Coote'sPrac.  8,  9. 

"  The  Orieans  «.  Phoebus,  11  Pet  182 ;   Grant «.  PoiUon,  20  How.  16^ 

"  Bogart  «.  The  John  Jay,  17  How.  899 ;  Schuohardt  v.  The  Angelique,  19  id. 
289 ;  The  William  D.  Bice,  10  Law  Bep.  N.  S.  501 ;  Contra,  The  Hilarity, 
Blatohf.  <& H.  90;  7ftd0,  Leiand  i^.  The  Medora,  2  Woodb.  <&  M.  92;  Deshon  f>.  The 
Same,  id.  118. 

^  The  People*s  Ferry  Co.  v.  Beers,  20  How.  898. 
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cem  owners  and  proprietors  of  ships,  as  such,  and  shipwrights,  are 
within  the  admiralty  jurisdiction."  " 

In  the  cases  of  the  People's  Ferry  Co.  v.  Beers,  and  Eoacli  v. 
Chapman,  the  court  says,  that  the  contract  for  building  a  ship  is 
not  a  maritime  contract,  because  it  is  a  contract  "  made  on  land,  to 
be  performed  on  land ;  the  wages  of  the  shipwrights  have  no  refer- 
ence to  a  voyage  to  be  performed."  It  cannot,  however,  with  strict 
propriety,  be  said  that  a  ship  is  built  on  the  land.  Her  keel  is 
indeed  laid  in  an  inclined  plane  on  the  shore,  and  her  frame  is 
forcibly  kept  from  .the  water,  until  her  hull  is  so  far  advanced  as 
to  be  buoyant  At  the  proper  time  she  is  allowed  to  slide  into  the 
water,  where  she  is  made  a  ship.  JFmis  coronat  opus.  From  the 
time  when  her  keel  is  laid  to  the  last  work  upon  her  rigging,  not  a 
timber  is  framed,  not  a  spike  or  trenail  is  driven,  nor  a  plank,  a 
rope,  a  block,  or  an  earing  is  put  in  place,  except  for  the  direct, 
useful,  maritime  purpose  of  making  her  a  seaworthy  ship.  On 
the  land  she  is  useless;  she  can  neither  stand  nor  go.  On  the 
water  she  is  the  perfection  of  usefulness,  as  the  great  agent  of  mar- 
itime commerce,  to  whose  wants  and  exigencies,  and  perils,  she 
must  be  well  adapted  by  the  builder.  And  this  is  his  contract, 
and  his  wages  have  reference  to  all  her  voyages  to  be  performed. 
The  navigable  waters,  and  their  perils,  and  the  ship,  and  her 
owners,  and  sailors,  and  cargo,  are  all  there  is  in  maritime  com- 
merce and  admiralty  jurisdiction,  and  Yalin  may  well  say,  "  what 
would  be  the  function  of  admiralty  courts,  if  they  had  not  the 
jurisdiction  of  the  building,  rigging,  furnishing,  outfit,  sale,  and 
adjudication  of  vessels."  The  maritime  law,  as  laid  down  by  all 
the  great  civilians  and  jurists,  embraces  contracts  for  building,  re- 
pairing, supplying,  and  navigating  ships." 

By  the  civil  law — "  whoever  gives  credit  for  building,  or  fur- 
nishing, or  repairing  a  ship,  has  a  lien  upon  it."  "  What  any  one 
gives  credit  for,  for  the  purpose  of  building,  repairing,  furnishing, 
or  outfitting,  or  even  selling  a  ship,  is  a  lien  upon  it.' 
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"  Davis  f),  A  New  Brig,  Gilp.  473;  Harper  et  al  t>.  A  New  Brig,  icL  536;  The 
HuU  of  a  New  Ship,  Daveis,  R.  199 ;  antd,  §§  50,  95,  105, 151 ;  Godol.  43.  Con- 
tra, The  People's  Ferry  Go.  v.  Beers,  20  How.  393 ;  Boach  9.  Chapman,  22  id.  129. 

»  De  Lovio  «.  Boit,  2  GalL  475. 

**  Qui  in  navem  exstraendom  yel  instruendam  credidit  vel  etiam  emendam,  priy- 
ilegium  habet. 
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By  the  Oonsulat  — "  If  a  ship  newly  built,  is  sold  at  the  suit  of 
creditors,  before  it  has  been  launched,  or  before  it  has  made  a  voy- 
age, the  mechanics,  caulkers,  and  other  workmen,  as  well  as  those 
who  have  furnished  timber,  pitch,  spikes,  and  other  things  necessary 
for  the  building  of  the  ship,  shall  be  preferred  to  all  other  creditoi-s 
whatever,  even  to  those  who  may  have  lent  money,  with  a  written 
declaration  that  it  is  to  be  used  in  the  building  of  a  vessel"  " 

Cleirac,  to  the  same  effect,  says,  —  "  Hypothecation  is  special  and 
privileged  for  the  wages  of  the  carpenters,  caulkers,  and  other 
workmien,  and  for.  those  also  who  have  furnished  tar,  pitch,  casks, 
timber,  spikes,  oakum,  and  other  materials  for  the  building  or  re- 
pairing a  vessel."  ** 

The  Marine  Ordinance  of  1691  is  equally  clear,  —  "  The  judges 
of  tiie  admiralty  have  jurisdiction  exclusively  of  all  others,  and 
between  all  parties,  of  every  thing  which  concerns  the  building, 
tackle,  apparel,  furniture,  outfit,  victualling,  sale,  and  adjudication 
of  vessels."  " 

In  like  manner,  Yalin,  conm^enting  on  this  article  of  the  Ordi- 
nance,—  *' there  is  never  any  dispute  in  relation  to  the  objects  ex- 
pressed in  this  article,  which  concern  the  huUdmg^  Tigging^  fumi- 
turey  outfit y  BoZe^  and  adjudication  of  vessels;  (the  italics  are  his,) 

Qaod  quia  navis  f abricandsB  vel  emende  yel  aimandsB  yel  mstraendss  oansa,  yel 
qnoqae  modo  crediderit,  yel  ob  nayem  yenditam  petat  habet  priyilegimn.  Dig.  Lib. 
43,  Tit  6,  Art.  28,  34. 

'^  Si  on  yaisseau  nouyeUement  f abriqn^  est  yendue  ^  la  pouisidte  des  oreaiicieTB 
avant  qn^il  a  et^  lano^  4  la  mer,  ou  ayant  qu^il  a  fait  son  premier  yojage,  lea 
maitres  de  baches,  calf  ats  et  antres  onyriers,  comine  encore  ceux  qui  ont  f  oumi  le 
bois,  la  poix,  les  clous,  et  antres  chosesnecessaires  ponr  la  construction  de  nayire, 
seront  jv^f  er^s  a  tons  antres  creanders,  qnelqnes  qn^il  soient,  mSme  a  cenx  qui  an* 
raient  pr6t4  ayeo  declaration  par  dorit  que  c*est  pour  employer  ll  la  construction 
d*iin  yaisseau.     Gonsulat  de  la  Mer,  chap.  32. 

'^  L^hypotheque  est  aussi  sp^ciale  et  priyHegi^  ponr  le  lojer  des  maitres  de 
haches,  charpentiers,  calfats,  et  antres  ayant  trayaill^  ^  lenr  joumees,  ou  marees,  et 
ponr  ceux  pareUement  qui  ont  foumi  gondron,  on  tray,  fnstaille,  bois,  donage,  sartie, 
estoupe,  et  antres  agreiles  pour  la  fabriqne  ou  radoub  dn  yaisseau.  Cleirac  Jur.  de 
la  liarine,  351,  Art  6. 

'*  Les  juges  de  Tamirant^  connaitrent,  priyatiyement  h,  tons  antrea,  est  entre 
tontes  personnes  de  quelqne  quality  queUes  soient  mSm4  priyil^es,  Francois  et 
etrangera,  tant  en  demandant  qu'en  defendant  de  tout  ce  qui  oonceme  la  con- 
struction, lea  agrdta,  et  apparaux,  ayitaHlement,  et  equipement,  yente  et  adjudica- 
tion dea  yaiaaeaux.     Ord.  de  la  Marine,  (1(501).    Tit.  2,  Art.  1. 
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and  in  truth  what  would  be  the  function  of  admiralty  courts,  if 
.they  had  not  jurisdiction  of  such  causes."  '• 

Emerigon  quotes  with  approbation,  and  as  authority,  the  fore- 
going, and  other  similar  passages,  in  chapter  12,  sections  3,  4,  5,  of 
his  treatise  on  maritime  loans,  and  on  page  566,  quarto  edition, 
says, — "There  is  nothing  so  much  favored  as  the  price  of  work  and 
materials  for  the  building  of  a  vessel.  Commerce  and  the  state  are 
interested  in  it  It  is  just  that  the  workmen  and  material-men 
should  enjoy  the  lien  upon  the  thing,  which  is  given  them  by  the 
Marine  Ordinance.  They  cannot  be  deprived  of  this  privil^e, 
except  when  it  is  proved  that  they  trusted  the  person,  not  the 
thing."  Boulay-Paty,  in  more  recent  times,  in  his  commentaries 
on  the  Commercial  Code,  in  which  the  jurisdictional  clauses  of  the 
Ordinance  are  re-enacted,  sections  1  and  2,  as  does  also  the  Nou- 
veau  Yalin,  bring  down  to  our  own  time,  in. equivalent  words,  this 
maritime  law  of  all  the  ages. 

Even  the  English  judges,  with  the  King  and  his  Counpil,  in  the 
resolutions  of  1632,  say,  (Resolution  3,  cmte,  §  95),  — 

"  If  suit  shall  be  in  the  Court  of  Admiralty,  for  buUdi/iigy  amend- 
ing, saving,  or  necessary  victualling  of  a  ship,  against  the  ship  itself, 
and  not  against  any  party  by  name,  but  such  as  for  his  interest 
makes  himself  a  party,  no  prohibition  is  to  be  granted,  though  this 
be  done  within  the  realm." 

And  if  we  pass  behind  these  great  commentators  to  the  original 
codes  of  all  the  maritime  states  and  cities,  which  the  wonderful  in- 
dustry and  learning  of  Pardessus  have  brought  together,  in  his 
great  work,  (6  vols,  quarto,)  "  Collection  de  Loix  Maritimes,  Ante- 
rieures  au  xviii.  e  Siecle,"  we  find  that  the  history,  the  text,  and  the 
conmientary  of  the  codes  and  collections  of  maritime  usages,  from 
the  earliest  periods  of  antiquity,  leave  no  room  to  doubt  the  mari- 
time character  of  contracts  for  building,  repairing  and  supplying 
ships,  and  their  lien  upon  the  ship.  And  it  can  hardly  fail  to  ex- 
cite surprise,  that  the  decisions  of  the  most  learned  judges,  who 

^  n  n^y-a  jamais  de  contestation  par  rapport  anx  objets  exprlm^  dans  oet  artiole 
qtii  concement  la  eanstruetian,  les  agrits,  et  apparaux,  armement,  avitcuUemmt,  et 
Sguipementy  vente  et  adjudkaUan  des  vaisseaux.  Et  en  effet  qneUe  sendt  Tattribation 
des  jnges  de  ramirante  s^ils  ne  oonnaissaient  de  ces  sortes  de  cause  ?  1  Yalin,  118. 
(The  italics  are  Valines.) 
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have  made  the  admiralty  law  imder  the  constitution  and  the  de- 
cisions of  the  Supreme  Court,  the  study  of  their  lives,  should  have . 
been  overruled  on  the  authority  of  two  little  considered  decisions 
of  an  inland  judge  of  a  state  court,  before  the  constitution  had 
any  existence. 

If  it  were  conceded  that  "  liens  on  vessels  encumber  commerce 
and  are  discouraged,"  it  could  not  overrule  the  maritime  law.  But 
liens,  instead  of  encumbering  commerce,  facilitate  it.  They  furnish 
to  the  ship-builder  and  ship-owner  a  necessary  facility  and  security 
for  credit,  in  carrying  on  their  enterprises  till  the  completion  of 
the  ship,  when  she  can  be  sold  and  payment  made  from  the  pro- 
ceeds ;  or,  in  case  of  repairs,  or  supplies,  till  the  earnings  of  a 
voyage  may  be  appropriated  to  the  payment  of  her  bills.  If  no 
builder  or  ship-owner  could  nse  his  vessel  as  a  means  of  getting 
money,  or  credit,  everywhere,  not  only  where  he  is  not  known,  but 
where  he  is  known,  not  only  where  the  vessel  does  not  belong,  but 
in  her  home  port,  when  the  owner  himself  negotiates  the  transac- 
tion, none  can  know  so  well  as  those  familiar  with  maritime  com- 
merce  what  beneficial  enterprises  must  fail,  and  what  commercial 
intelligence  and  skill  must  go  unemployed,  or  be  brought  to  ruin 
by  the  unforeseen  accidents  of  the  sea.  In  the  language  of  Emeri- 
gon, — ^^Itis  just  that  the  workmen  and  material-men  should  en- 
joy the  lien  upon  the  thing  which  is  given  them  by  the  Marine 
Ordinance.  They  cannot  be  deprived  of  this  privilege,  except 
when  it  is  proved  that'  they  trusted  the  person,  and  not  the  thing." 
The  lien  is  always  presumed,  but  it  may  be  disproved.  "  There  is 
nothing  so  much  favored."  "  Commerce  and  the  State  are  inter- 
ested in  it."  Sir  Leoline  Jenkins  has  ably  pointed  out  the  incon- 
venience to  the  public  and  to  trade,  if  the  admiralty  jurisdiction 
be  evaded  —  among  other  things,  as  to  building  and  victualling 
ships,  and  as  to  material-men,  that  is,  those  who  furnish  materials, 
or  supply  work  for  ships.** 

§  265.  The  builder  may  sue  the  owners  in  personam  in  the  ad- 
miralty, to  recover  whatever  is  due  to^  him  for  his  services,  or  for 
violations  of  the  bxdlding  contract  in  the  construction  of  the  vessel, 

«i  De  LoTio  f>.  Bolt, SGalL  466. 
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and  he  has  also  a  lien  or  privilege  for  the  building  service,  against 
the  ship  herself,  which  may  be  enforced  in  the  admiralty.  The 
building  contract  being  maritime,  it  is  evident  that  the  owner  may 
sue  the  builder  in  the  admiralty  for  isolations  of  the  contract  in 
building  the  ship.  The  distinction  between  maritime  contracts 
and  agreements  leading  to  or  preliminary  to  maritime  contracts, 
and  contracts  wholly  or  partly  performed  and  those  not  entered 
upon,  has  been  adverted  to,  and  must  not  be  lost  sight  of." 

§  266.  The  ship,  as  has  been  remarked,  consists  of  the  hull  and 
spars ;  the  supplying  her  with  tackle,  apparel,  furniture  and  boats 
to  fit  her  for  sea,  although  often  included  in  the  builder's  contract, 
is  nevertheless  the  appropriate  work  of  other  classes  of  men,  such 
as  sail-makers,  riggers,  chandlers,  boat-builders,  all  of  whom,  when 
called  in  to  contribute  in  their  appropriate  departments  to  the 
completion  of  the  ship,  her  tackle,  apparel,  &c.,  perform  maritime 
service  of  the  same  nature  as  that  of  the  builder,  and  equally  cog- 
nizable in  the  admiralty." 

§  267.  Kext  after  the  builder  of  the  ship,  the  material-man  ap- 
plies his  services  to  making  her  available  for  the  great  purpose  for 
which  she  is  created.  Those  are  called  material-men  who,  at  the 
time  of  the  building  of  a  vessel,  or  during  her  subsequent  existence 
as  a  vessel,  supply  her,  at  the  express  or  implied  request  of  the 
master  or  owner,  with  necessary  materials  to  build,  fit,  outfit,  fur- 
nish or  repair  her.  Those  who  thus  furnish  her  with  what  is  neces- 
sary to  enable  her  to  navigate  the  sea,  and  to  pursue  her  voyage 
in  safety,  and  to  perform  her  appropriate  functions,  have  a  mari- 
time demand  against  the  master,  if  he  order  tliem,  and  against  the 
owner,  and  they  have  also  a  lien  or  privilege  upon  tlie  ship  herself, 
her  tackle,  apparel  and  furniture,  unless  the  dealings  of  the  parties 
show  that  an  exclusive  personal  credit  was  given  to  the  master  or 
owner." 


««  Ante,  §  171,  208. 

^  Edw.  Ad.  Jut.  ;  Zane  V,  the  President,  4  Wash.  457;  The  General  Smith,  4 
Vheat.  438;  The  Nestor,  1  Sum.  73;  The  Robert  Fulton,  1  Paine,  620;  Peyroux 
«.  Howard.  7  Pet.  324;  ante,  §§  50,  95, 106, 151,  264. 
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§  268.  In  the  same  maimer,  many  others  who  supply  the  wants 
of  a  vessel  may,  by  analc^,  come  imder  the  head  of  material-men. 
Necessaries  for  a  vessel  are  not  merely  those  things  which  are 
physically  material  and  absolutely  necessary  to  her  existence  or 
preservation,  which  are  incorporated  with  her,  or  used  on  board  of 
her ;  but  also  those  which  a  careful  and  provident  owner  would 
provide,  to  enable  her  to  perform  well  the  functions  which,  as  a 
maritime  agent,  she  is  destined  to  perform, — ^whatever  is  fit  and 
proper  at  the  time,  for  the  service  in  which  the  vessel  is  engaged. 
This  may  include  money,  medicines,  labor  and  skill,  personal  ser- 
vices as  well  as  goods,  soliciting,  procuring,  and  hiring  a  crew, — 
seekiiig  and  securing  or  supplying  a  cargo,  passengers,  or  freight, 
or  a  charter,  —  factorage  or  brokerage  for  doing  her  business, — 
procuring  insurance  and  premiums  advanced,' — towing,  or  other- 
wise removing  her.  These  have  all  been  held  to  be  maritime  con- 
tracts; and  they  are  all  in  the  nature  of  materials,  —  they  are 
supplies  of  her  wants.  It  is  the  present,  apparent  want  of  the 
vessel,  not  the  character  of  the  thing  supplied,  which  makes  it  a 
necessary.  Thus,  anchors  and  cables  are,  in  the  general  sense, 
necessaries ;  but  if  the  vessel  is  fully  supplied  with  them,  another 
anchor  or  cable  is  not  necessary.  If  it  be  not  furnished  to  supply 
a  want  of  the  vessel,  it  cannot  properly  be  called  materials  or  sup- 
plies." 

But  it  has  been  held,  that  neither  the  costs  of  advertising  a 
vessel  for  sea,  nor  postage,  nor  commissions  for  procuring  freight, 
nor  the  wages  of  stevedores  or  lightermen,  nor  sums  paid  for 
scraping  the  vessel's  bottom  before  coppering,  are  liens  upon 
the  ship,  suable  in  rem;  that  compressing  cotton  is  also  mere 
shore  business,  the  expense  of  which  is  no  lien  upon  the  vessel 
on  which  the  cotton  is  to  be  freighted,  and  that  an  action  in  rem, 
cannot  be  maintained  therefor.'*    It  has  also  been  held,  that  by  the 

»  Bdw.  Ad.  Jur.  113 ;  The  Alexander,  1  W.  Rob.  288,  846. 

In  the  oaae  of  Zane,  «.  the  Brig  President,  water  casks  were  held  to  be  materials, 
but  yinegar  not.  The  reason  of  this  distinction  is  not  given,  and  the  counsel  waived 
the  claim  for  vinegar.  There  was  probably  a  reason  which  the  report  does  not 
state,  inasmuch  as  vinegar  is  a  necessary  article  of  ship  stores,  and  is,  by  law,  a 
part  of  the  na^  rations.    4  Wash.  457.    Act  of  March  8d,  1801,  §  3. 

*•  The  Joseph  Cnnard,  01c  120;  Pratt  u.  Reed,  19  How.  850 ;  Bradley  v,  BoUes* 
Abb.  Ad.  569;  Graliam^.  Hoskins,  01c.  224;  ffide^past^  §  285. 
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twelfth  Admiralty  Rule,  as  amended  in  1858,  demands  by  material- 
men for  supplies,  repairs,  or  other  necessaries,  furnished  to  a  do- 
mestic ship,  can  be  enforced  only  by  proceedings  m  ^personam. 
The  intention  of  the  amendment  being,  to  leave  liens  depending 
upon  state  laws,  to  be  enforced  by  the  state  courts.*^  These  cases 
do  not  seem  to  be  based  on  any  principle  of  the  maritime  law, 
and  can  hardly  fail  to  be  reconsidered  at  some  future  time. 

§  269.  The  English  Admiralty  has,  for  a  long  course  of  years, 
been  prohibited  the  exercise  of  this  jurisdiction.  But  it  is  per- 
fectly well  settled  in  this  country,  that  contracts  of  this  sort  are 
maritime  contracts,  and  may  be  enforced  in  the  admiralty.  It 
was  first  decided  in  the  Supreme  Court,  in  the  case  of  the  General 
Smith,  in  which  Judge  Story,  delivering  the  opinion  of  the  court, 
says, "  No  doubt  is  entertained  by  this  court,  that  the  admiralty 
rightfully  possesses  a  general  jurisdiction  in  cases  of  material- 
men ;  and  if  this  had  been  a  suit  in  jperaonam,  there  would  not 
have  been  any  hesitation  in  sustaining  the  jurisdiction  of  the 
court." 

And  the  same  principle  has  also  been  acknowledged  and 
decided  in  numerous  other  cases.** 

§  270.  Whenever  the  debt  for  materials,  &c.,  is  by  law,  no 
matter  what  law,  or  by  contract,  a  lien  on  the  vessel,  then  the 
vessel  may  be  proceeded  against  in  rem/   and  in  all  cases  the 

contracting  parties  may  be  proceeded  against  in  personam.^ 

« 

§  271.  By  the  civil  law,  those  who  built,  repaired,  or  supplied 
a  ship,  had  a  privilege  or  lien  upon  the  ship  herself,  for  the 

*^  21  How.  4;  Maeraire  «.  Card,  icL  248;  The  St  Lawrence,  1  Black.  622. 

^  The  General  Smith,  4  Wheat  438 ;  DeLoyio  v.  Beit,  2  GaL  398 ;  Hale  v.  Waah- 
ington  Ins.  Co.  2  Story,  176 ;  The  Centurion,  Ware,  477 ;  Sheppard  v.  Taylor,  5 
Pet  675 ;  Plummer  v.  Webb,  4  Mason,  380;  Peyronx  v.  Howard,  7  Pet  324;  Davis 
9  A  New  Brig,  Gilp.  477;  Harper  ©.  A  New  Brig,  id.  540;  The  Nestor,  1  Sum.  78; 
The  Robert  Fulton,  1  Paine,  620 ;  The  St  Jago  de  Cuba,  9  Wheat  409 ;  Ramsay  f>. 
Allegre,  id.  12, 611 ;  Zane  v.  The  President,  4  Wash.  458 ;  The  Alexander,  1  W.  Rob. 
288 ;  The  Zodiac,  1  Hag.  Ad.  R.  320;  The  Jemsalem,  2  GaL  345 ;  Stevens  v.  The 
Sandwich,  Pet  Ad.  233,  note ;  Ransom  v.  Mayo,  3  Blatchl  70;  Wortman  v.  Grif- 
fith, id.  528. 

*•  The  General  Smith,  4  Wheat  438. 
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amount  of  the  debt  thus  contracted  in  creating  her,  or  in  keeping 
up  her  existence  and  usefulness.  The  same  principle  is  incor- 
porated into  all  the  codes  of  maritime  law,  and  is  a  well  settled 
rule  of  the  general  maritime  law,  and,  as  such,  was  acted  on  by 
the  English  Admiralty  for  centuries,  till  it  was  overthrown  in  the 
time  of  Charles  II.  by  the  courts  of  conmion  law,  which  acknowl- 
edge  no  such  privilege  or  lien,  and  only  recogni^  the  common  law 
lien  of  the  mechanic,  who,  by  virtue  of  his  possession,  and  not 
otherwise,  is  allowed  a  lien.  The  maritime  lien  is  not  accompa- 
nied by  possession,  and  does  not,  in  any  manner,  spring  from 
possession.  It  is  a  sort  of  proprietary  interest,  springing  from 
the  nature  of  the  transaction  and  the  beneficial  service  rendered  to 
the  ship,  the  great  agent  of  maritime  commerce,  and  it  follows  her 
for  a  longer  or  shorter  period,  into  whosoever  hands  she  may  go.** 

§  272.  The  civil  law,  the  general  maritime  law,  and  the  par- 
ticular maritime  codes,  without  exception,  extend  this  lien  or 
privilege  to  all  ships  and  vessels,  without  any  distinction  between 
foreign  and  domestic  ships."  Indeed,  it  is  not  easy  to  see  how  any 
difference  can  exist  in  principle;  if  one  is  a  ship  or  vessel,  so  is  the 
other,  if  one  is  a  maritime  contract,  so  must  be  the  other,  and  the 
same  law,  and  the  same  reason,  which  gives  a  lieu  in  the  one  case, 
gives  it  in  the  other.  It  is  for  service,  labor,  materials  and  supplies, 
furnished  to  the  ship,  and  in  some  sort  made  a  part  of  her,  for  her 
benefit,  that  the  lien  attaches  to  her ;  still,  the  Supreme  Court  of 
the  United  States,  in  the  case  of  the  General  Smith,  made  a  broad 
distinction,  and  declared  that,  unless  the  local  law  of  the  particular 
state  where  the  supplies,  &c.,  are  furnished,  gives  a  lien,  there  is 
no  lien  in  the  case  of  domestic  vessels.  Since  that  case,  numerous 
other  cases  repeated  and  enforced  this  distinction';  and  it  was  so 
well  settled  as  practically  to  constitute  a  part  of  the  law  of  the 
American  Admiralty,  but  more  recently  the  Supreme  Court  has 


»  Dig.  42,  5,  6;  id.  134;  The  Zodiac,  1  Hag.  Ad.  330,  325 ;  The  Noptime,  3  id. 
136;  Edw.  Juris.  93-109;  1  BoL  Ab.  533;  Cro.  Car.  296;  Buxton  t).  Snee,  1 
Ves.  Sen.  154 ;  Hoare  v  Clement,  2  Show.  338 ;  Abb.  on  Ship.  143,  149,  n ;  The 
Nestor,  1  Sum.  73, 81 ;  The  Marion,  1  Stoiy,  73 ;  The  Druid,  1 W.  Rob.  398 ;  Harmer 
V.  BeU,  22  £ng.  Law  <&  Eq.  72;  post,  §  290-305. 

"  The  Nestor,  1  Somn.  79. 
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refused  to  entertain  jurisdiction  of  cases  of  maritime  lien  where 
the  lien  was  created  by  a  state  law.  It  is,  however,  believed,  that 
whenever  the  question  shall  come  before  the  Supreme  Court  and 
be  fully  considered  by  that  court,  after  argument,  the  distinction  ! 

between  foreign  and  domestic  vessels,  and  liens  by  state  laws  and 
by  the  maritime  law,  will  be  found  to  be  no  part  of  the  law  of  the 
American  Admiralty,  as  it  is  not  of  the  maritime  law.  It  is  no 
better  settled  now  than  the  doctrine  of  the  Thomas  Jefferson  was 
for  a  quarter  of  a  century,  but  that  doctrine  is  now  obsolete  and  is 
called  by  the  Supreme  Court,  in  the  case  of  the  Belfast,  7th  Wallace, 
639,  a  "strange  proposition."  This  may  be  stranger  in  less  time. 
The  mere  residence  of  the  owner  would  seem  to  have  even  less 
relation  to  maritime  subject  matter  than  the  tide  and  the  other 
pretexts  of  the  time  of  Lord  Coke.  It  is  believed,  that  the  deci- 
sions of  the  English  common  law  courts  insensibly  influenced  the 
decision  of  the  Supreme  Court,  although  the  ground  upon  which 
the  court  puts  the  decision  is  by  no  means  the  English  ground. 
The  court  seems  to  say  that  liens  on  domestic  ships  are  subject  to 
the  local  law  of  the  place  where  the  ship  belongs,  and  must  be 
enforced  by  that  law.  It  has  not  always  been  held  that  the  local 
legislatures  have  the  power  to  repeal  or  modify  the  provisions  of 
the  general  maritime  law.  The  contrary  has  been  held  by  Judge 
Story."  If  they  have  the  power  to  declare  what  shall  be  the  law 
of  their  own  tribunals,  between  their  own  citizens,  it  is  clear  that 
they  are  not  authorized  to  declare  what  shall  be  tlie  law  of  the 
United  States,  in  cases  of  admiralty  and  maritime  jurisdiction  in  , 

the  courts  of  the  United  States." 

§  273.  Indeed,  it  seems  quite  clear  that  the  states,  as  such,  have 
no  ships  and  vessels ;  and  that  aU  are  ships  and  vessels  of  the 

^  The  Chnsaa,  2  Stoiy  G.  0.  R.  456,  462;  Ashbrook  v.  The  Golden  Gate,  5  Am. 
Law.  Beg.  148. 

o  The  Oalisto,  Dayeis'  B.  29;  Dayis  v.  Ghild,  id.  71 ;  The  Hull  of  a  New  Ship, 
id.  109 ;  Thei^eneral  Smith,  4  Wheat  488 ;  Waring  v,  Clarke,  5  How.  475,  491,  495 ; 
Bead  v.  The  Hnll  of  a  New  Brig,  1  Story,  G.  G.  B.  244 ;  Peyronx  «.  Howard,  7  Pet. 
824;  Golden  v.  Prince,  8  Wash.  818 ;  Dayis  v.  A  New  Brig,  Gilp.  478 ;  The  Stephen 
AUen,  Blatohf.  &  H.  175 ;  Thomas  f>.  The  Kosciusko,  11  N.  T.  L^.  Obs.  88 ;  The 
TeUer,  id.  44;  The  AHda,  1  Abb.  Ad.  165 ;  The  Infanta,  id.  268 ;  vide,  §  270;  and 
cases  cited. 
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United  States,  and  that  all  American  vessels  are  domestic  vessels. 
The  port  where  the  vessel  belongs  has  no  necessary  reference  to 
state,  or  other  limits.  It  is  that  port,  at  or  nearest  to  which  the 
owner,  if  there  be  but  one,  or  if  more  than  one,  the  husband  or 
acting  and  managing  owner  usually  resides,  and  the  ports,  as  such, 
are  ports,  not  of  the  states,  but  of  the  United  States,  and  the  states 
have  no  admiralty  and  maritime  jurisdiction.  The  states  are,  for 
certain  purposes,  foreign  to  each  other,  but  in  no  sense  are  they 
foreign  to  the  United  States. 

§  274.  Ships  and  vessels  being  usually  owned  in  shares  by  several 
persons,  who  are  not  otherwise  partners,*  it  is  evident  that  often 
dissensions  may  arise  between  the  owners  as  to  the  employment  of 
the  ship.  In  such  cases,  one  party  may  employ  tlie  ship,  on  giving 
security  to  the  other.  The  Court  of  Admiralty  has  jurisdiction  to 
enforce  the  law  between  the  part  owners,  and  to  compel  the  one 
or  the  other  party  to  give  the  required  security.  Cases  of  licita- 
tion  or  sale,  for  the  purpose  of  partition,  are  also  within  the  power 
of  the  American  Admiralty,  as  they  are  of  the  European  maritime 
courts,  out  of  England." 

§  276.  The  admiralty  has  jurisdiction  of  all  matters  that  concern 
owners  and  proprietors  of  ships,  as  such.  This  embraces  a  large 
number  of  cases  of  almost  every  description.  For  the  torts  and 
contracts  of  the  master,  as  such,  the  owners  are  liable ;  for  what- 
ever is  a  lien  upon  the  vessel,  the  owners  are  liable,  by  virtue  of 
that  lien,  to  the  extent  of  the  value  of  the  vessel,  and,  in  many 
cases,  to  the  whole  extent  of  the  demand.  For  the  contracts  of 
each  other  as  owners,  they  are  liable  to  third  persons  to  their  full 


^  *  The  owners  of  a  ship  are,  generally  speaking,  tenants  in  common,  yet  there 
may  be  a  special  partnership  between  them,  in  the  ship,  as  well  as  in  the  cargo,  in 
regard  to  a  particular  Toyage  or  adyentore,  Momford  v.  Nicoll,  20  Johns.  611. 

**  Skrine  v.  The  Hope,  Bee,  2;  WUlings  f>.  Blight,  2  Pet.  Ad.  R.  288;  Stevens 
V.  The  Sandwich,  1  id.  283 ;  The  Orleans  f>,  Phoebus,  11  Pet.  175 ;  Story  on  Part. 
435,  486 ;  The  Elizabeth  and  Jane,  1  W.  Rob.  278 ;  Conk.  Treat  2d  ed.  156 ;  Dun- 
lap  Prao.  67, 69 ;  Davis  <&  Brooks  «.  The  Seneca,  Gilp.  11,  84;  The  Apollo,  1  Hag. 
Ad.  B.  306. 

The  case  of  the  Seneca,  (Gilp.  10,)  was  reversed  by  Judge  Washington,  in  an 
able  opinion,  reported  in  18  American  Jurist,  486,  and  6  Penn.  Law  Jour.  218. 
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• 

extent  in  solido  /  and  all  these  are  cases  of  admiralty  and  mari- 
time jurisdiction." 

The  admiralty  has  also  jurisdiction  of  possessory  and  petitory 
actions,  and  of  proceedings  on  the  part  of  the  owners  for  the 
removal  of  the  master." 

§  276.  Possessory  actions  are  actions  to  recover  ships  or 
other  property,  to  which  a  party  is  entitled  by  virtue  of  a  mari- 
time right.  Tliey  are  analogous  to  the  action  of  replevin  or  de- 
tinue at  the  common  law,  in  which  the  specific  property  is  recov- 
ered instead  of  damages.  These  actions  are  brought  by  owners  to 
try  the  right  to  the  possession  of  a  ship,  by  master  or  owners  to 
recover  possession.  The  English  Admiralty  Court  is  reluctant  to 
teike  jurisdiction  of  such  cases,  and  always  confines  itself  to  cases 
where  possession  is  witliheld  from  the  party  having  the  legal  paper 
title  to  the  ship.  If  the  proprietor's  right  is  disputed,  the  court 
vrill  not  attempt  to  decide  upon  it.  In  this  country,  the  jurisdiction 
of  the  admiralty  over  all  this  class  of  cases  is  well  settled." 

§  277.  "Ships  were  originally  invented  for  use  and  profit,  to 
plough  the  seas,  not  to  lie  by  the  walls."  "  The  ship  being  finished 
and  furnished,  her  first  want  is  a  ship's  company  to  navigate  her. 
Without  their  strength,  aiid  knowledge,  and  skill,  and  intrepidity, 
she  must  rot  at  the  wharf,  or  be  hurried  to  destruction.  The  ship, 
that  by  the  agency  of  the  most  uncertain,  capricious,  and  powerful 
elements,  moves  with  a  certainty  and  a  security  only  surpassed  by 
the  beauty  of  her  appearance  and  the  grace  of  her  motion,  when 


^  AnU,  §  82 ;  Godolph.  43 ;  Higgins  v,  U.  S.  MaU  Steamship  Go.  3  Blatchl 
283 ;  The  Majestic,  12  N.  Y.  Leg.  Obs.  100 ;  The  Grafton,  1  Blatchf.  175 ;  Vose  t>. 
Alien,  8  Blatchf.  289 ;  Church  u.  Shelton,  2  Curtis  C.  C.  R.  271 ;  Knox,  v.  The 
Minetta,  Crabbe,  534;  The  Rebecca,  Ware,  188 ;  House  t.  The  Lexington,  2  N.  T. 
Leg.  Obs.  4;  Howland  «.  Greenway,  22  How.  491;  anU,  §§  50,  105,  126,  151 ;  2 
Brown  Civil  and  Ad.  131 ;  Davis  &  Brooks  v.  The  Seneca,  Gilp.  11 ;  Stinson  v. 
Wyman,  Daveis'  R.  172;  The  Paragon,  Ware,  322. 

^  The  See  Renter,  1  Dod.  22 ;  The  Martin  of  NorfoDc,  4  0.  Rob.  240 ;  vide,  poet, 
§311. 

"  The  Watchman,  Ware,  233 ;  The  Sisters,  4  Rob.  275 ;  The  Martin  of  Norfolk, 
id.  293 ;  Davis  v.  The  Seneca,  18  Am.  Jur.  486 ;  The.Experimento,  2  Dod.  42 ;  The 
Warrior,  id.  288. 

3«  1  MoUoy,  808. 
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under  the  control  oi  a  well  appointed  crew, — becomes  in  tlie  hands 
of  nnpractiged  landsmen,  the  victim  of  the  first  peril,  and  their 
eflForts  only  urge  her  the  sooner  to  inevitable  destruction.  The  ser- 
vice of  the  ship's  company  is,  therefore,  the  maritime  service  which 
is  entitled  to  the  highest  consideration  and  the  greatest  favor ;  and 
tlie  jurisdiction  of  the  admiralty  in  cases  of  mariners'  wages,  is 
settled  by  a  course  of  decisions  of  unbroken  authority  during  cen- 
turies. The  more  fanatical  enemies  of  the  admiralty  jurisdiction 
have  not,  however,  failed  to  perceive  that  their  principles  are  as  fa- 
tal to  this  class  of  cases  as  to  many  others,  and  have  accordingly 
declared  that  the  admiralty  has  been  permitted  to  retain  these  cases 
only  from  usage  springing  from  necessity  or  policy.  The  jurisdic- 
tion, however,  is  firmly  established  in  this  country  on  principle, 
and  all  cases  of  mariners'  wages  are,  pa/r  excellence^  maritime  cases, 
and  subject  to  the  jurisdiction  of  the  admiralty ;  and  this  includes 
whaling,  sealing  and  fishing  voyages,  and  demands  for  subsistence, 
expenses  of  Qure,  &c.,  which  are  in  the  nature  of  wages."  And 
by  the  acts  passed  during  the  reign  of  the  present  queen,  the  juris- 
diction of  the  English  admiralty  is  equally  extensive. 

§  278.  The  term  mariner  includes  all  persons  employed  on 
board  ships  and  vessels,  during  the  voyage,  to  assist  in  their  navi- 
gation and  preservation,  pr  to  promote  the  purposes  of  the  voyage. 
Masters,  mates,  sailors,  surveyors,  carpenters,  coopers,  stewards, 
cooks,  cabin  boys,  kitchen  boys,  engineers,  pilots,  firemen,  deck 
hands,  waiters, — women  as  well  as  men, — are  mariners." 

§  279.  The  mariners  of  the  public  vessels  of  the  nation  cannqt 

»  Ante^  §  81 ;  Bunlap  Prac  20,  24,  26;  The  Sydney  Cove,  2  Dod.  11 ;  Wilson 
«.  The  Ohio,  Oilp.  505;  The  May  Queen,  Spragae,  588;  The  G^oige,  1  Snmn.  150; 
Hartin^  Acker,  Blatchf .  &  H.  279 ;  Thaokarey  v.  The  Farmer,  Gilp.  526 ;  tide^  Fos- 
ter «.  The  Pilot  No.  2,  1  Am.  Law  Beg.  403;  Donlap  Prac.  50,  60,  61,  62;  Maoom- 
ber  V.  Thompson,  1  Sum.  384;  Pratt «.  Thomas,  Ware,  487;  Sheppardt?.  Taylor, 
5  Pet.  675;  Harden  «.  Gordon,  2  Mason,  544;  Plummer  d.  Webb,  4  Mason,  380; 
Smith  «.  The  Pekin,  Gilp.  203. 

«  Robinett  u.  The  Exeter,  2  Rob.  261 ;  WDlard  n.  Dorr,  3  Mason,  91 ;  Shaw  ©. 
The  Lethe,  Bee,  424;  The  Lord  Hobart,  2  Dod.  104;  Atkyns  v.  Burrows,  1  Pet 
Ad.  244;  The  Leonidas,  Olo.  12;  ftide,  The  Louisiana,  2  Pet.  Ad.  268;  Trainer  v. 
The  Superior,  Gilp.  514;  tide^  Gumey  v.  Crockett,  Abb.  Ad.  490;  The  Harriet, 
01c.  229;  DunlapPrac.  59. 
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proceed  against  them  in  the  admiralty,  for  the  reason  that  the  gov- 
ernment or  sovereign  cannot  be  sued.  It  is  not  because  the  court 
has  not  jurisdiction,  but  because  there  is  no  right  of  action  against 
the  government  or  its  property.  In  like  manner,  the  mariners  of 
a  public  vessel  of  a  foreign  power  within  our  jurisdiction,  are  not 
allowed  to  proceed  against  the  vessel  or  oflScers.  This  is  not  be- 
cause they  are  simply  foreigners,  but,  because  by  the  common  law 
and  universal  consent  of  nations,  the  person,  the  ministers,  and  the 
vessels  of  a  sovereign,  retain  their  independent  character,  and  their 
consequent  immunities,  wherever  they  rightfully  are,  in  times  of 
peace." 

§  280.  When  an  American  seaman  is  discharged  with  his  own 
consent,  in  a  foreign  country,  or  the  ship  is  sold  in  a  foreign 
country,  and  her  company  discharged,  and  three  months  extra  pay 
is,  by  law,  required  to  be  deposited  in  the  hands  of  the  consul,  of 
which  two-thirds  are  to  be  paid  to  the  seamen,  no  action  at  com- 
mon law  will  lie  to  recover  tliese  extra  wages  against  the  master 
if  he  neglect  to  pay  them  to  the  consul,  but  the  admiralty  will 
entertain  a  suit,  as  well  on  the  part  of  the  seamen  as  on  the  part 
of  the  United  States,  to  recover  such  extra  wages.  The  jurisdic- 
tion in  similar  cases  is  denied  in  England." 

§  281.  In  the  earliest  periods  of  maritime  commerce,  a  common 
form  of  compensating  the  mariner  was  by  giving  him,  in  one  way 
or  another,  an  interest  in  the  success  of  the  voyage.  In  modem 
times,  fixed  pecuniary  wages  have  taken  the  place  of  a  share  of  the 
earnings,  except  in  cases  of  whaling,  fishing,  and  sealing  voyages, 
in  which  the  ancient  mode  of  compensation  still  prevails.  In 
England,  before  her  late  acts  restoring  the  admiralty  jurisdiction, 
none  but  contracts  in  the  usual  form  were  allowed  to  be  prosecuted 

41  The  Lord  Hobart,  2  Dod.  100';  ElliBont).  The  BeUona,  Bee,  113;  Pierre  de 
Moitez  «.  The  South  Carolina,  id.  422 ;  Dunlap  Prac  64 ;  The  Exchange  v.  McFad- 
don,  7  Oranch,  147;  The  Pizarro  ads.  Matthias,  10  N.  T.  L^.  Obs.  97;  Wheat. 
Int.  Law,  149. 

^  Act  of  FeVj,  28, 1803,  oonceming  Consuls,  §  8 ;  Dunlap  Prao.  62,  63 ;  Emer- 
son V,  Howland,  1  Mason  B,  45 ;  Ome  v,  Townsend,  4  Mason  B.  541 ;  Pool  v.  Welsh, 
Gap.  193;  The  Courtnej,  Ed.  Ad.  B.  239;  The  Dawn,  Dareis'  Bep.  12.  See  form 
of  libel  No.  97»  Appendix. 
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in  the  admiralty,  and  a  fixed  rate  of  pecuniary  wages  was  held  to 
be  the  nsnal  form.  There  cannot  be  a  more  striking  illustration  of 
the  caprice  and  want  of  rational  principle  which  characterized  the 
prohibitions  of  the  English  common  law  courts." 

§  282.  There  have  been  attempts  in  England  and  in  this  country, 
to  establish  an  exemption  in  favor  of  the  seamjen  of  foreign  mer- 
chant ships.  It  has  been  sometimes  placed  on  the  ground  of  the 
comity  of  nations, — sometimes  on  the  fancied  ground  that  a  ves- 
sel is  part  of  the  territory  of  the  nation  to  which  she  belongs,  — 
sometimes  on  the  ground  that  there  can  be  no  jurisdiction  in  such 
cases  except  by  the  consent  of  the  consul,  or  other  diplomatic  rep- 
resentative of  the  foreign  nation  to  which  the  seamen  or  the  vessel 
belongs, — all  of  which  are  fallacious.  There  is  no  such  comity  of 
nations, — nothing  within  the  territory  of  a  nation  is  without  its 
jurisdiction,  and  no  oflScer  of  a  foreign  government  can  grant  or 
destroy  the  jurisdiction  of  our  courts.  Some  exemptions  are 
established  by  the  constitution,  some  by  treaty,  and  some  by  the 
established  and  immemorial  usage  of  nations,  and  they  do  not 
apply  to  persons  and  property  engaged  in  the  ordinary  pursuits  of 
commerce.  In  the  present  state  of  international  intercourse  and 
commerce,  all  persons  in  time  of  peace,  have  the  right  to  I'esort  tO' 
the  tribunals  of  the  nation  where  they  may  happen  to  be,  for  the 
protection  of  their  rights.  The  jurisdiction  of  the  courts  over  them 
is  complete,  except  when  it  is  excluded  by  treaty,"  though  some- 
times, as  in  the  case  of  foreign  seamen,  they  will  refuse,  from 
considerations  of  expediency,  to  exercise  their  jurisdiction." 

§  283.  During  the  building,  fitting,  furnishing,  supplying,  load- 
ing and  unloading,  and  repairing  of  a  vessel,  it  is  necessary  that 
she  should  lie  at  a  wharf,  dock  or  pier,  to  be  most  conveniently 

^  Gleirao,  66, 188;    The  Juliana,  2  Dod.  509;    The  Fairplay,  Blatohf  &  R  186; 
Dmyee  v.  EUdna,  Abb.  Ad.  529. 

^  Dmilap  Piaa  66 ;  The  Genesee  Chief  v.  Fitzhngh,  12  How.  443;  Glass  9. 
The  Betsey,  8  DaL  6 ;  Jedker  v,  Montgomery,  18  How.  498 ;  Patch  v,  Marshall, 
1  Gmt.  G.  G.  B.  452;  Ante,  %  14 

^  Dayis  v,  Leslie,  Abb.  Ad.  123 ;  and  cases  cited.  Willendson  «.  The  Forsoket,  1 
Pet  Ad.  B.  197;  The  Infanta,  Abb.  Ad.  268;  Backer  «.  Klorkgeter,  id.  402;  Gra- 
ham «.  Hoskina,  Olo.  224;  The  Napoleon,  id,  208. 
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and  safely  accessible.  The  pecuniary  charge  in  the  nature  of  rent 
to  which  vessels  are  liable  for  the  use  of  a  dock  or  wharf,  is  called 
wharfage  or  dockage,  and  is  the  subject  of  admiralty  jurisdiction. 
The  master  and  owner  of  the  ship  and  the  ship  herself  may  be  pro- 
ceeded against  in  admiralty  to  enforce  the  payment  of  wharfage, 
whether  the  vessel  lie  alongside  the  wharf,  or  at  a  distance,  and 
only  use  the  wharf  temporarily  for  boats  or  cargo.  Of  the  same 
nature,  is  the.  charge  for  storing  the  sails,  or  other  furniture,  in  a 
store-house  on  shore,  and  that  kind  of  rent  or  storage  is  also  the 
subject  of  a  maritime  action." 

§  284.  For  the  purposes  of  being  finished  and  loading  and  un- 
loading, under  many  circumstances,  it  is  necessary  or  expedient 
that  the  vessel  should  be  moored  at  a  distance  from  the  land,  and 
that  her  tackle,  apparel  and  furniture,  hep  cargo  and  supplies,  her 
passengers  and  crew  should  be  transported  in  lighten,  barges  or 
other  small  craft.  The  service  thus  rendered  is  maritime,  and 
lightermen,  bargemen  and  water  men,  who  thus  render  service 
to  a  vessel,  are  all  entitled  to  resort  to  the  admiralty  to  enforce 
the  payment  of  their  demands,  by  proceeding  vaperBona/m  against 
the  master,  or  m  rem  against  the  vessel  herself.*' 

§  285.  To  enable  the  vessel  safely  to  transport  her  cargo,  it  is  of 
the  first  importance  that  it  be  well  stowed,  that  the  vessel  may 
keep  her  trim,  that  one  portion  of  cargo  may  not  injure  another 
by  collision,  by  leaking,  by  steam,  heat,  odor,  and  that  storms  may 
not  break  it  loose  and  destroy  it.  The  business  of  stowing  ships 
has  fallen  into  the  hands  of  a  separate  class  of  artisans,  known  as 
stevedores,  —  French,  a/rrvmeurs.  Their  services  are  maritime, 
and  they  may  enforce  tlie  payment  of  their  demands  by  suits  in 
rem  against  the  vessel,  or  m  personam  against  the  master  or 
owners.  Stevedores  are  also  often  employed  to  break  out  and  dis- 
charge the  cargo  of  a  vessel,  at  the  port  of  delivery.  Doubts  have 
been  expressed  whether  this  be  a  maritime  service.  It  seems  to  be 
as  necessary  to  the  vessel,  and  to  her  commercial  and  maritime 

*•  Gardner  «.  The  New  Jersey  Pet  Ad.  B.  223;  Ex  Parte  Lewis,  2  Gal.  483; 
Johnson  t>.  The  M'Donongh,  Gilp.  101 ;    The  Phoebe,  Ware,  854. 
^^  Thackarey  v.  The  Fanner,  Gilp.  526 ;  MSS.  decision  of  Jndge  Betts. 
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purposes,  both  in  completing  a  past  voyage  and  in  getting  ready  for 
a  new  one,  that  her  cargo  should  be  discharged,  as  it  is  that  it  should 
be  taken  in.  And  the  same  principle  which  allows  the  sailor  and 
the  lighterman,  him  that  scrapes  her  bottom,  as  well  as  him  that 
sets  up  her  rigging  or  paints  her  sides,  to  resort  to  the  admiralty, 
will  also  allow  the  same  privilege  to  that  class  of  men  who  per- 
form that  crowning  act  of  maritime  commerce  for  which  all  others 
labor,  to  which  all  other  acts  are  subordinate,  on  which  the  right 
to  freight  depends,  and  which  is,  in  fact,  the  great  purpose,  and  the 
only  ultimate  purpose,  of  a  ship,  viz.,  the  delivery  of  the  cargo." 

§  286.  The  primary  and  principal  purpose  of  a  ship  is  transport- 
ing cargo  for  hire.  Contracts  of  affreightment  are,  therefore, 
within  the  admiralty  and  maritime  jurisdiction.  If  tlie  ship,  her 
master  and  owners,  do  not  faithfully  and  fully  perform  their  con- 
tracts to  carry  goods  or  passengers,  the  ship  is  liable  in  rem^  and 
the  master  and  owners  m  personam^  in  admiralty,  for  the  dam- 
ages ;  and  in  the  same  manner  if  the  freight  be  not  paid,  the 
master  and  owners  of  the  ship  may  proceed,  in  the  admiralty, 
against  the  goods  in  rem^  or  against  the  party  liable  for  the  freight 
in  personam^  to  recover  the  freight.  All  agreements  for  the  car- 
riage of  persons  or  property  by  vessels  are  contracts  of  affreight- 
ment, and  all  hire  or  reward  for  the  use  of  vessels  is  freight,  and 
these  agreements  may  be  in  writing  or  merely  verbal.  The  written 
acknowledgment  of  the  reception  on  board  of  a  particular  vessel,  of 
a  particular  quantity  or  parcel  of  goods,  to  be  carried  to  a  particular 
place,  is  a  bill  of  lading.  There  is  a  usual,  but  not  a  necessary  form, 
of  a  bill  of  lading,  and  any  paper,  containing  the  substantial  elements 
of  the  usual  bill  of  lading,  is  a  bill  of  lading.  Shipments  are  often 
made  without,  any  bill  of  lading,  or  written  evidence  of  the  transac- 
tion, or  of  the  liabilities  of  the  parties,  and  the  law  and  the  jurisdic- 
tion is  the  same  as  if  the  whole  were  in  writing.  It  is  the  fact  that 
the  goods  are  shipped,  and  not  the  written  acknowledgment  of  it, 

—  the  obligation  to  carry  them  safely,  and  not  the  written  contract, 

—  that  creates  the  liability  and  fixes  the  jurisdiction  of  the  court.** 

^  Contra,  The  Joeeph  Ounard,  Olo.  120;  (mU^  §  370. 

<«  Be  LoYio  t).  Beit,  3  GaU.  898 ;  Drinkwater  t).  The  Spartah,  Ware,  149 ;  The 
Bebecca,  id.,  188 ;  The  Phebe,  id.  263 ;  The  Volunteer,  1  Snnm.  551 ;  Certain  Logs  of 
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§  287.  When  a  ship,  or  a  specified  portion  of  it,  is  hired  out  in 
mass  for  a  voyage,  or  a  portion  of  a  voyage,  for  a  gross  sum,  or  so 
much  a  ton,  a  voyage,  a  month,  or  the  like,  the  contract  id  nsnally 
called  a  chartering  of  the  vessel.  A  charter  party,  strictly,  is  a 
deed  in  two  parts  divided,  cha/rta  partita.  When  not  under  seal 
it  is  called  a  memorandum  of  a  charter.  When  not  in  writing  it 
is  not  properly  a  chartay  but  it  is,  nevertheless,  usually  spoken  of 
as  a  charter.  The  jurisdiction  and  the  law  of  the  American  Admi- 
ralty is  the  same,  whether  the  agreement  be  a  deed,  a  writing,  or  a 
mere  verbal  agreement.  It  is  the  substance  of  the  undertaking  of 
the  party,  and  not  the  form  of  words  that  they  use,  that  creates  the 
liability  and  confers  the  jurisdiction.**  The  jurisdiction  of  the 
admiralty  over  cases  of  hiring  of  vessels,  and  the  carriage  in 
vessels  of  persons  and  property,  is  too  well  settled  to  be  questioned. 
The  principles  of  law  which  control  the  rights  and  duties  of  the 
parties  to  such  contracts  will  be  found  in  the  various  maritime 
codes  and  in  the  commentaries  upon  them,  in  the  treatises  of  Holt 
and  Abbott,  and  in  the  reported  cases  in  our  courts." 

§  288.  It  has  been  maide  a  question  whether  contract^  for  the 
transportation  of  passengers  were  within  the  jurisdiction  of  the 
admiralty."  There  is  nothing  in  principle  to  distinguish,  in  this 
respect,  the  transportation  of  human  beings  from  that  of  other 
portions  of  animated  nature.  Men,  as  well  as  birds  and  beasts  and 
fishes,  have,  in  all  ages,  been  objects  of  maritime  transportation. 
From  the  earliest  periods,  ships,  laden  with  soldiers,  convicts,  and 
emigrants,  have  traversed  all  the  oceans  and  seas  and  other  navi- 
gable waters.  Naulage,  nolis,  from  naulum^  "  the  freight  or  fare 
paid  for  passage  on  the  sea  in  a  ship,"  is  found  in  the  earliest 


Mahoganj,  2  id.  589;  8  Kent's  Com.  220;  Braokett  v.  The  Hercules,  Gilp.  184; 
Poland  9.  The  Spartan,  Ware,  134,  188;  Giles  «.  The  Cynthia,  Pet  Ad.  B.  206 ; 
The  Huntress,  Dareis'  B.  82 ;  The  Casoo,  id.  184 ;  The  Flash,  Abb.  Ad.  67 ;  The 
Gold  Hunter,  Blatohf.  &  H.  800;  The  Leonidas,  Ola  12;  cmte,  §§  48,  62,  94, 126, 
151. 

^  Baymond  v,  Tyson,  17  How.  59;  poH,  %  288. 

^'  Drinkwater  t).  The  Spartan,  Ware,  156;  The  Tribune,  8  Sumn.  144;  Abbot 
on  Ship.  816 ;  8  Kent's  Com.  204 ;  The  Phebe,  Ware,  268 ;  Morewood  v.  Enequist, 
28  How.  491 ;  The  Eli  Whitney,  1  Blatohf.  860;  ante,  §§  79,  94,  126, 151. 

"  Brackett  v.  The  Hercules,  Gilp.  184. 
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books.  "  Passengers  are  those  who  j^ajjreiffht  for  the  carriage  of 
their  persons  and  baggage."**  Passage  money  is  particularly 
mentioned  as  within  the  admiralty  jurisdiction,  by  Godolphin." 
*^  Causes,  civil  and  maritime,  which  respect  or  concern  the  sea,  or 
passage  over  the  same,"  are  specified  in  the  commission  of  the 
Vice-admiralty  Judges."  "  Passenger  ships  and  vessels,"  are  regu- 
lated by  acts  of  Congress,  in  most  important  particulars,  and  the 
business  of  the  transportation  of  passengers  for  freight,  is  now  one 
of  the  most  important  and  lucrative  branches  of  maritime  com- 
merce. The  rights  of  passengers,  in  various  forms,  have  been 
often  the  subject  of  suits  in  admiralty,  in  the  Southern  District  of 
New  York ;  and  the  jurisdiction  is  there  fully  established,  both  in 
the  District  and  Circuit  Court" 

§  289.  Cases  for  pilotage  are  cases  of  admiralty  and  maritime 
jurisdiction. 

The  name  of  pilot,  or  steersman,  is  applied  either  to  a  particular 
officer  serving  on  board  the  ship  during  the  course  of  the  voyage, 
and  having  the  charge  of  the  helm  and  of  the  ship's  route,  or  to  a 
person  taken  on  board  at  a  particular  place,  for  the  purpose  of 
conducting  a  ship  through  a  river,  road,  or  channel,  or  from,  or  into 
port  In  the  fixst  case,  the  pilot  is  merely  a  mariner,  and  his 
rights  are  precisely  the  same  as  those  of  any  other  mariner.  In 
the  second  case,  the  nature  of  the  service  is  eminently  maritime,  and 
of  a  character  especially  entitled  to  favor.  The  pilot  may  proceed 
in  rem  against  the  vessel,  or  in  persona/m  against  the  owner  or 
master.  The  jurisdiction  of  the  admiralty  is  fully  established  in 
this  country  and  in  England,  and  on  the  continent  of  Europe." 

Kiver  and  harbor  pilotage,  in  English  maritime  affairs,  is  called 

»  Oleirao^Termes  de  la  Marine,  510;  tide^  The  Consnlat.  68,  and  the  Ck>nti- 
nental  Ck>de8,  passim ;  Paid.  Droit  Com.  §  704. 

"  Ante,  §  106. 

»  AnU,  §  158. 

M  Act  of  March  2d,  1819;  The  Moses  Taylor,  4  WalL  411 ;  MarshaU  o.  Basdn, 
7  N.  T.  Leg.  Obs.  842;  Cobb  f>.  Howaid,  8  Blatchf.  524;  The  Pacific,  1  Blatchf. 
569;  The  Aberfoyle,  id.  860;  Walsh  v.  The  H.  M  Wright,  Newb.  494. 

^  The  Anne,  1  Mason,  508 ;  The  Nelson,  6  Bob.  227;  The  Benjamin  Franklin, 
id.  860;  The  Bee,  2  Dod.  498 ;  Hobart  o.  Drc^^an,  10  Pet  108;  Tniesdale  «.  Young, 
Abb.  Ad.  B.  891 ;  Love  io,  Hinckley,  id.  486;  The  Wave,  Blatchl  &  H.  285;  Don- 
lap*8  Prac.  59;  Ad.  Bnle  14 
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loadmanage,  from  loadBman,  or  lodesman,  a  kind  of  pilot  estab- 
lished for  the  safe  conducjt  of  s^ips  and  vessels  in  and  out  of 
harbors,  or  up  and  down  navigable  rivers." 

§  290.  A  ship  isj  of  necessity,  a  wanderer.  She  visits  places 
where  her  owners  are  not  known,  or  are  inaccessible.  The  master 
is  not  usually  of  suflSicient  pecuniary  ability  to  respond  to  the 
demands  of  the  voyage,  and  he  is  the  fully  authorized  agent  of 
the  owners.  These  and  other  kindred  characteristics  of  maritime 
commerce  have  established  the  necessity  of  making  the  ship  her- 
self security,  in  many  cases,  to  those  who  have  demands  against 
the  master  or  owners.**  The  contracts  and  the  torts  of  the  master 
and  owners  are,  therefore,  in  numerous  cases,  a  lien  upon  the  vessel 
herself.  All  these  are  maritime  liens,  whether  created  by  actual 
hypothecation,  by  implication,  or  by  operation  of  law." 

Maritime  Liens.  Wherever  there  is  a  maritime  lien,  it  may  be 
enforced  in  the  admiralty."  Maritime  liens  differ  from  common 
law  liens  in  a  very  important  point.  A  common  law  lien  is  always 
connected  with  a  possession  of  the  thing ;  it  is  simply  a  right  to 
retain.  On  the  other  hand,  a  maritime  lien  does  not  in  any  man- 
ner depend  upon  possession.  It  is  a  right  affecting  the  thing 
and  giving  a  sort  of  proprietary  interest  in  it,  and  a  right  to  pro- 
ceed against  it,  to  recover  that  interest.  The  admiralty  has  juris- 
diction in  all  such  cases.  Wherever  there  is  a  maritime  lien  upon 
property,  it  adheres  to  the  proceeds  of  that  property,  into  whose 
hands  soever  they  may  go,  and  those  proceeds  may  be  attached 
in  the  admiralty." 

§  291.  Maritime  loans  are  within  the  admiralty  and  maritime 
jurisdiction,  and  have  been  so  considered  from  the  earliest  periods, 
and  in  all  commercial  nations.    The  necessities  of  commerce  so 

"  Falconer^s  Dictionary. 

'•  The  XT.  S.  f.  The  Malek  Adhel,  2  How.  236. 

"  Coote'8  Prac.  8. 

*^  Drinkwater  «.  The  Spartan,  Ware,  149 ;  The  Hayana,  Spra^e,  402 ;  Davis  v, 
LesUe,  Abb.  Ad.  123. 

««  The  Bebeoca,  Ware,  188;  The  Phebe,  id.  263;  The  Paragon,  id.  322;  Cutler 
^,  Bae,  7  Howard,  731 ;  Brackett «.  The  Hercules,  Gilp.  185 ;  Harmer  «.  Bell,  22 
Eng.  Law  &  Eq.  72;  Coote's  Prac.  3-7;  Boocus,  31,  82. 
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often  call  for  such  loans,  that  cases  springing  out  of  that  class  of 
transactions  abound  wherever  maritime  commerce  exists.  In  the 
civil  law,  and  in  the  various  maritime  codes,  and  in  the  elementary 
writings  of  the  most  learned  Commentators,  the  law  of  these  loans, 
principally  known  by  the  name  of  bottomry  and  respondentia, 
holds  a  prominent  place." 

§  292.  Bottomry  loans  are  those  in  which  a  sum  of  money  is 
loaned  for  a  particular  voyage,  at  maritime  interest,  on  the  security 
of  the  ship,  the  ship  and  freight,  or  the  ship,  freight,  and 
cargo,  on  condition  that  if  the  voyage  be  performed  safely,  the 
money  and  interest  shall  be  paid ;  and  if  she  do  not  so  arrive,  but 
is  lost  by  a  peril  of  the  sea,  then  that  nothing  shall  be  paid.  These 
are  within  the  admiralty  jurisdictioai  in  England,  as  well  as  in 
continental  Europe  and  in  this  country.'*  • 

§  292  a.  But  if  it  be  stipulated  that  the  lender  shall  not  incur 
maritime  risk,  the  admiralty  has  no  jurisdiction,  although  the  loan 
be  such  that  without  such  stipulation  it  would  have  had  jurisdic- 
tion." 

§  293.  Eeypondentia  bonds  are  bonds  given  to  secure  a  loan, 
made  on  the  cargo,  instead  of  the  ship.  Loans  on  respondentia  are 
also  loans  at  maritime  interest,  and  are  secured  by  the  goods  on 
their  safe  aiTival,  but  put  both  the  principal  and  interest  at  risk, 
and  give  the  lender  no  claim  for  any  payment  whatever  if  the  goods 


^  The  Duke  of  Bedford,  2  Hag.  Ad.  R  294 ;  The  Eennersley  Castle,  3  Hag.  Ad. 
E.  1, 7 ;  The  Vibilia,  1  W.  Bob.  1 ;  The  Tobago,  5  Bob.  194 ;  The  Packet,  3  Mason, 
256 ;  The  Zephyr,  id.  341 ;  The  Draco,  2  Sum.  157 ;  Conard  v.  The  Atlantic  Ins.  Co. , 
1  Pet.  386,  431 ;  The  Jerusalem,  2  Gal.  191 ;  De  Lovio  tJ.  Boit,  id.  898 ;  Wihner  v. 
The  Smilaz,  2  Pet.  Ad.  B.  295 ;  Boreal  v.  The  Golden  Bose,  Bee,  131 ;  Putnam  t;. 
The  Polly,  id.  157 ;  Sloan  v.  The  A.  E.  L  id.  250 ;  The  Lavinia  'o^  Barclay,  1  Wash. 
49;  Hurry  v.  The  John  and  Alice,  id.  293 ;  The  Aurora,  1  Wheat.  96;  Murray  v, 
Lazarus,  1  Paine,  572;  The  Mary,  id.  671 ;  Davis  v.  Child,  3  N.  Y.  Leg.  Obs.  147. 

•♦  The  Draco,  2  Sum.  157;  The  Atlas,  2  Hag.  Ad.  B.  48;  The  Mary,  1  Paine, 
071;  Wilmer  v.  The  Smilaz,  2  Pet.  Ad.  B.  295,  note;  The  Packet,  3  Mason,  264; 
The  Virgin,  8  Pet.  538;  Abbott  on  Ship.  176  n.  2;  Knight  u.  The  Attila,  Crabbe, 
326;  Pet.  IT.  S.  Dig.  Bottomry;  Curtis'  Dig.  Bottomry;  Ed.  Ad.  Jur.55;  ante,  §§ 
48, 52, 94, 126, 151. 

»  Maitland  v.  the  Atlantic,  1  Newb.  514. 
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be  lost.    The  jurisdiction  of  the  admiralty  over  them  has  never 
been  denied  in  the  courts  of  the  United  States." 

§  293.  a.  The  admiralty  has  also 'jurisdiction  of  a  loan  nego- 
tiated by  the  master,  to  repair  damages  done  to  the  vessel  on  the 
high  seas."  But  it  has  been  held  that  it  has  not  jurisdiction  of  a 
loan  made  in  port,  to  enable  the  borrower  to  buy  a  vessel,"  nor  of 
a  claim  by  an  agent  of  a  steamer  against  its  owners,  for  the  balance 
of  an  account  of  moneys  paid  to  their  use,  for  supplies,  repairs,  and 
for  commissions,  such  transactions  being  held  to  be  not  cnaritime 
contracts." 

§  294.  The  contract  of  insurance  against  the  perils  of  the  sea, 
is  one  that  was  suggested  by,  and  sprang  from  the  hazards  pecuUar 
to  ships  and  vessels  in  the  pursuits  of  maritime  commerce.  In  like 
manner,  the  rights,  duties,  and  liabilities  which  are  its  characteris- 
tics, have  always  been  regulated  by  the  maritime  law.  Indeed,  the 
investigation  of  a  case  of  marine  insurance,  is  but  an  inquiry  into 
the  facts,  transactions,  and  perils  of  navigation,  and  the  application 
of  the  principles  and  rules  of  the  maritime  law.  It  has  always  and 
everywhere  been  considered  a  maritime  contract,  and  nowhere  out 
of  England  has  it  ever  been  excluded  from  the  admiralty  jurisdic- 
tion. And  in  all  the  grants  of  jurisdiction,  even  in  England,  it  is 
specially  mentioned  as  a  matter  of  Admiralty  jurisdiction. 

In  the  Admii-alty  Court  of  Scotland,  jurisdiction  of  cases  of 
marine  insurance  is  undisputed.  There  went  up  to  the  House  of 
Lords,  in  1813  and  1814,  eight  cases  of  insurance,  commenced  and 
decided  in  the  Scotch  Admiralty,  involving  questions  of  unsea- 
worthiness from  bad  construction  and  from  old  age,  cases  of  con- , 
cealment  and  false  representation,  cases  of  the  right  to  abandon, 
the  effect  of  abandonment,  and  of  its  acceptance,  insurances  of 
vessels,  of  freight,  and  of  cargo.  A  very  large  portion  of  the  mas- 
terly treatises  on  the  maritime  law  of  Eoccus,  of  Cleirac,  of  Valin, 


**  8  Kent  Com.  357;  Franklm  Ins.  Co.  v.  Lord,  4  MaAon,  248;  Oonard  v.  The 
Atlantic  Ina.  Go.  1  Pet.  886;  Pet.  Dig.  Bottomry. 
*^  Bulgin  V,  The  Rainbow,  Bee's  Ad.  B.  116. 
«  The  Perseverance,  Blatchf.  &  H.  385. 
**  Mintazn  v,  Maynaid,  17  How.  477. 
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of  Emerigon,  of  Bonlay-Paty,  and  Pothier,  is  devoted  to  the  law  of 
insurance,  and  the  celebrated  anonymous  work,  the  Guidon  of  the 
Sea,  is  but  a  commentary  on  a  policy  of  insurance,  in  which  all  the 
principles  of  the  maritime  law  are  found  in  the  law  of  insurance. 
It  is  not  easy  to  find  a  reason  why  the  admiralty  should  have  cog- 
nizance of  bottomy  contracts,  and  not  of  policies  of  insurance,  both 
of  which  respect  maritime  risks,  injuries,  and  losses.  A  bill  of 
lading  is  but  a  policy  of  insurance,  guaranteeing  the  safety  of 
goods  against  all  risks,  except  the  perils  of  the  seas,  and  these  are 
covered  by  insurance.  A  reference  to  the  great  compilatioh  of 
Pardessus^  (see  the  index,  titles  "  Assurance  Mutuelle,"  and  "  As- 
surance a  prime,")  will  discover  in  the  maritime  codes  of  five  and 
twenty  states  and  cities,  the  law  of  marine  insurance  holding  an 
important  and  imquestioned  position  in  the  maritime  law  of  all 
commercial  communities,  from  the  earliest  periods  of  insurance. 
It  is,  indeed,  of  all  contracts,  the  most  purely  maritime. 

The  question  of  the  jurisdiction  of  the  American  Admiralty,  on 
policies  of  insurance,  has  [never  been  submitted  to  the  Supreme 
Court  of  the  United  States.  It  has,  however,  been  distinctly  pre- 
sented, and  the  jurisdiction  sustained  by  the  Circuit  Court,  on 
principle,  in  the  memorable  case  of  De  Lovio  v.  Boit,  in  which  the 
admiralty  jurisdiction  was  so  fully  and  learnedly  discussed,  and 
again  in  the  case  of  Andrews  v.  The  Essex  Fire  and  Marine  In- 
surance Company.^' 

§  295.  Cases  of  a/cerage  contribution  are  cases  of  maritime  juris- 
diction. The  whole  subject  is  the  creation  of  the  maritime  law, 
and  is,  perhaps  more  than  any  other  subject,  in  all  its  relations  and 
in  every  respect,  purely  maritime ;  and  from  the  time  of  Ehodian 
laws  to  the  present,  all  codes  and  commentators  have  held  the  same 
language  on  the  subject.  When,  in  peril  of  shipwreck,  a  sacrifice 
is  made  of  a  portion  of  the  property  thus  exposed,  to  save  the  resi- 
due, every  person  whose  property  is  saved  is  liable  to  contribute, 
in  proportion  to^his  goods  saved,  to  make  up  the  loss  of  those 

^  De  LoYio  9.  Boit,  2  GaL  898;  Andrews  9.  The  Essex  Fire  and  Marine  Ins.  Go. 
3  Mason  16 ;  Peele  9.  The  Merchants  Ins.  Go.  id.  27;  Hale  «.  The  Washington  Ins. 
Go.  2  Story  G.  G.  B.  176 ;  The  Gloncester  Ins.  Go.  «.  Younger,  2  Gurt  G.  G.  B. 
322;  ante,  §§  48, 107, 116, 151. 
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whose  goods  have  been  sacrificed  for  the  common  benefit.  This  is 
called  an  average  contribution.  So  entirely  is  this' subject  under 
the  regulation  of  the  maritime  law,  that  it  has  been  held  that  com- 
mon law  courts  have  no  jurisdiction  of  it.  And  to  bring  it  within 
the  jurisdiction  of  the  common  law  courts  in  England,  as  well  as  to 
make  consignees  liable,  the  practice  has  become  general  of  requir- 
ing those  who  receive  the  goods  to  execute  a  bond  before  taking 
their  goods,  binding  them  to  pay  their  shares.  It  is  now,  however, 
well  settled  that  "  the  contribution  may  be  recovered  either  by  a 
suit  in  equity,  or  by  an  action  at  law,  instituted  by  each  individual 
entitled  to  recover,  against  each  individual  that  ought  to  pay  for 
the  amount  of  his  share."  "  The  subject  matter  of  a  demand  for 
contribution  being  maritime,  it  is  clearly  a  case  of  admiralty  and 
maritime  jurisdiction,  and  the  court  may  resort  to  such  of  its  modes 
of  proceeding  as  may  be  appropriate  to  give  the  relief.  If  the  de- 
mand be  a  lien  upon  any  property  within  the  reach  of  the  court, 
the  proceeding  may  be  in  rem.  If  the  party  liable  to  pay  be 
within  the  reach  of  the  court,  the  proceeding  may  be  mjpersonam.^^ 


"  Domat,  lib.  11,  tit  9,  §  2,  art  6,  9;  Pard.  Droit  Com.  742;  Botday  Paty,  2; 
Yalin,  211 ;  Abbot,  Ship.  507-8;  Birkley  «.  Presgraye,  1  East.  220;  3  Kent  Com. 
244;  Scaif  v.  Tobin,  8  B.  &  AdoL  528;  DmUap  Prao.  57;  The  Sybil,  4  Wheat  98; 
The  Palmyra,  12  id.  16 ;  Rossiter  t>.  Chester,  1  Doug.  Mich.  154;  ante,  §§  52, 106; 
Cutler  u.  Rae,  7  How.  729;  Dupont  v.  Vance,  29  How.  171. 

^^  Dike  V,  The  St  Joseph,  6  McLean,  578;   Mutual  Safety  Ins.  Co.  v.  Cargo  of 
The  George,  Ola  89;  The  Leonidas,  01c.  12.    Vide  Cutler  v,  Eae,  7  How.  729. 

Iq  Cutler  v.  Bae  the  case  presented  in  the  pleadings,  as  reported,  was  this: 
A  vessel  bound  from  New  Orleans  to  Boston,  with  an  assorted  cargo,  was  over- 
taken by  a  storm,  and  was  run  ashore  by  the  captain  to  save  the  lives  of 
those  on  board,  and  to  preserve  the  cargo,  which  would,  otherwise,  have  been 
lost  By  this  voluntary  stranding  the  vessel  was  totally  lost  and  the  cargo 
saved  to  the  amount  of  $5,400.  It  was  received  by  the  defendant,  who  was 
the  consignee  —  not  the  owner.  The  plaintiff  brought  his  action  for  an  aver- 
age contribution.  The  defendant  admitted  these  facts,  but  denied  his  liabilily 
as  matter  of  law.  , 

This,  on  all  the  principles  which  the  courts  have  upheld  for  half  a  century, 
and  which  have  been  acknowledged  for  centuries  in  all  the  maritime  courts  of 
continental  Europe,  is  a  case  of  admirall^  and  maritime  jurisdiction  —  nothing 
can  be  more  thoroughly  maritime  or  more  univerally  regulated  by  the  maritime 
law. 

The  question  of  legal  liability  was  entirely  separate  from  any  question  of 
jurisdiction.  The  question  was,  whether  the  defendant,  being  consignee  and 
not  owner,  and  having  received  the  property  as  wrecked — damaged  and  saved 
property — and  not  as  preserved  property,  and  without  having  undertaken,  by 
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§  296.  The  jettison  of  cargo  may  give  rise  to  other  rights  besides 
those  of  average  contribution.  Many  contingencies  arise  in  the 
progress  of  a  voyage,  which  render  it  necessary  to  appropriate 
cargo  to  the  use  of  the  ship,  —  to  sell  it  to  raise  funds  for  the 
necessary  purposes  of  the  voyage.  These  are  cases  of  admiralty 
and  maritime  jurisdiction.'* 

§  297.  Demurrage  is  an  allowance  for  damage  by  the  detention 
of  a  vessel.  From  the  nature  of  maritime  commerce  and  naviga- 
tion, all  practicable  promptness  and  certainty  are  of  the  utmost 
importance.  The  benefits  of  a  careful  study  of  markets,  and  of  a 
wise  forecast,  may  all  be  lost  to  the  shrewdest  merchant,  by  negli- 
gent or  wilful  delays  on  the  part  of  the  ship.  The  master  is  always 
bound  to  proceed  with  dispatch.  It  is  a  necessary  element  of  his 
undertaking  to  transport.  In  like  manner,  the  merchant  is  bound 
to  give  the  ship  all  reasonable  dispatch.  Ships  are  made  to  plough 
the  seas,  and  all  who  are  connected  with  her  may  improperly  delay 
or  impede  her  progress.  The  master  may  neglect  to  perform  his 
appropriate  functions.  The  crew  may  be  improperly  absent,  or  they 
may  refuse  to  perform  their  duty.  The  merchant  may  neglect  to  put 
his  goods  on  board  at  the  beginning,  or  to  take  them  out  at  the  end 
of  the  voyage.  The  ship  may  be  delayed  to  make  repairs  in  cases  of 
collision,  or  byarrest  or  seizure,  without  sufficient  cause.  The  actual 
damage  caused  by  the  hindrance  or  delaying  of  a  vessel  is  compen- 
sated by  demurrage.  It  is  often  a  matter  of  express  contract,  but 
is  not  necessarily  so.  In  the  Black  Book  of  the  Admiralty  are 
found  cases  of  demurrage.  Cases  of  demurrage  are  admiralty 
and  maritime  cases.'* 


bond  or  otherwise,  to  pay  an  average  oontribution,  was  personally  liable  to  pay 
H.  This  was  not  in  any  yiew  a  question  of  jnrisdiotion.  It  was  not  in  abate- 
ment, but  in  denial  of  the  legal  liability.. 

This  was  the  question  which  the  court  actually  decided.  Briefly  stated,  the 
court  decided  that  there  is  no  such  maritime  lien  in  cases  of  average  as 
would  make  the  party  liable,  simply  by  receiving  the  property  saved,  or  its 
proceeds;  and  that  the  owner  of  the  goods  himself  is  not,  by  the  maritime  law, 
personaUy  liable  for  a  contribution,  if  his  property  be  delivered  to  him  free 
from  the  right  of  the  master  to  detain  it  till  its  share  of  the  contribution  be  paid. 

«  AfUe^  §  106 ;  Laws  of  Oleron,  art.  8",  Cleirac,  80. 

^  Brown  «.  The  Neptune,  Gilp. 90;  Snell  v.The  Independence,  id.  14^;  The 
ApoUon,  9  Wheat  862;  The  Livdy,  1  GaL  818;  The  Duchess  of  Kent,  1  W.  Bob. 
12 
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§  298.  Vessels  engaged  in  the  fisheries,  in  wrecking,  in  priva- 
teering, or  other  maritime  employment,  in  which  association 
increases  eflSciency  or  security,  often  agree  to  make  common  canse 
in  their  enterprise.  Such  arrangements  are  agreements  of  consort- 
ship.  They  are  maritime  contracts,  and  are  within  the  acknowl- 
edged jurisdiction  of  the  admiralty  of  this  country." 

§  299.  The  admiralty  has  also  jurisdiction  of  the  survey  and 
sale  of  vessels.  In  cases  of  distress  or  serious  injury,  in  which  a 
master,  in  a  port  away  from  his  owners,  finds  it  impracticable  to 
repair,  refit,  or  proceed  on  his  voyage,  the  sale  of  the  vessel  and 
cargo  seems  to  be  his  only  resort,  and  nothing  can  be  more  fit  and 
proper  than  that  the  maritime  courts,  administering  the  law  of  the 
sea,  and  in  some  sort  the  law  of  nations,  should  be  held  competent 
to  examine  into  the  circumstances,  and  order  a  sale.  The  master 
himself  cannot  fail  to  find  in  such  a  jurisdiction  a  most  reliable 
auxiliary,  and  to  tlie  owner  and  underwriter  it  must  be  a  protection 
against  fraud,  improvidence,  and  indiscretion.  Under  the  influ- 
ence of  English  common  law  decisions,  there  has  been  some  dispo- 
sition to  deny  the  admiralty  jurisdiction,  but  it  may  now  be  con- 
sidered as  establisfied." 

§  300.  Cases  of  salvage  are  cases  of  admiralty  and  maritime 
jurisdiction.  Salvage  is  the  compensation  due  to  persons  by  whose 
voluntary  assistance  a  ship  or  its  lading  has  been  saved  to  the 
owner  from  impending  |)eril,  or  recovered  after  actual  loss."  The 
right  to  salvage  depends  solely  upon  the  consideration,  that  projv 
erty  has  been  saved  to  the  owner,  from  maritime  peril,  by  the  sal- 
vor.   His  intrepidity,  humanity,  relief  to  distress,  or  preservation 

286;  TheZeeStar,4id.71,Tli6MadoimaDelBaTBO,id.  169;  The Peaoock, id.  185 ; 
The  AnnaCatheiina,  id.  12;  The  John,  2  Hag.  Ad.  B.  817 ;  The  Fortdtado,  2  Dod. 
58;  Piynne  Ad.  116;  Rhod.  Law,  art  101. 

'»  Andrews  v.  WaU,  3  How.  568;  ante,  §  106;  WaU  t>.  Andrews,  2  N.  Y.  Leg. 
Obe.  167 ;  The  Fortitudo,  2  Dod.  72. 

^*  The  Eliza  Cornish,  26  Eng.  Law  and  Eq.  592,  Danlap's  Ad.  Praa  48,  49; 
Abbott  on  Shipping,  23;  The  Fanny  and  Eknira,  Edward's  Ad.  Rep.  118;  The 
Warrior,  2  Dod.  288-295;  Janney  v.  The  Columbian  Ins.  Co.  10  Wheat.  412;  The 
Tilton,  5  Mason,  465 ;  Dorr  v.  The  Pacific  Ins.  Co.  7  Wheat.  581 ;  Post  9.  Jones, 
19  How.  150;  The  Henry,  Blatchf.  &  H.  465. 

^^  Abbott  on  Ship.  554;  Hand  v.  The  Elvira,  Gilp.  60,  66. 


AUTHOBITY  IN  BPECIAX  CASES.  17i> 

of  life  do  not  affect  his  right  to  compensation ;  they  only  affect  its 
amount/* 

§  300  a.  Salvage  does  not  depend  upon  the  character  of  the  par- 
ties rendering  the  service,  nor  upon  the  character  of  the  assistance  ' 
rendered,  nor  upon  the  kind  of  peril  or  cause  of  loss,  nor  upon  the 
national  character  or  ownership  of  the  property  saved  or  of  the 
owners. 

There  is  no  limitation  to  the  kind  of  persons  who  may  be  entitled 
to  this  compensation.  They  may  be  persons  in  the  employ  of  the 
nation ;  as  officers  and  seamen  of  vessels  of  war;^"  the  Royal  Coast- 
Quard  and  revenue  officers;**  or  semi<>fficial  persons,  as  pilots,** 
Lloyd's  agent;**  or  persons  having  some  relation  to  the  subject 
saved,  as  passengers,**  the  crew,  in  extraordinary  circumstances,** 
consorts;**  or  persons  of  no  independent  right,  as  women,**  ap- 
prentices,*' boys,**  slaves,**  masters,  mates,  sailors,  cooks,  surgeons, 
carpenters,  passengers,  and  landsmen  of  every  national  char- 
acter. 

§  300  ft.  Neither  does  salvage  depend  upon  the  character  of  the 
assistance  rendered,  nor  upon  the  kind  of  peril  or  the  cause  of  loss. 

"  The  EmWem,  Daveis,  61,  64;  The  India,  1  W.  Rob.  406,  408. 

'^  The  Thetis,  3  Hag.  14;  The  Porcher,  2  id.  270,  note ;  The  Gage,  6  C.  Rob. 
278;  The  Lord  Nelson,  Bdw.  R.  79;  The  Pensamento  Feli«,  id.  115;  The  Maiy 
Ann,  1  Hag.  158;  Prich.  Dig.  385;  The  Lustre,  3  Hag.  154 ;  The  EweU  Grove,  id. 
209;  The  Helena,  id.  430;  The  Wilsons,  1  W.  Rob.  172;  The  Iodine,  Prich.  Dig. 
385,  note;  The  U.  S.  v.  The  Amistad,  15  Pet.  518. 

»  The  Helena,  3  Hag.  430,  note;  Le  Tigre,  3  Wash.  G.  0.  R.  567,  572;  Prioh. 
Dig.  393,  §  323,  and  note. 

«  The  Balsemao,  2  Hag.  270,  note ;  The  Nicolaas  Witzen,  3  id.  369 ;  Hobart  v. 
Drogan,  10  Pet.  108. 

«  The  Traveller,  3  Hag.  370. 

tt  Prioh.  Dig.  360,  §  38;  Newman  v.  Walters,  8  Bos.  &  Pnll.  612 ;  Abbott  on 
Ship.  560. 

"  The  Neptune,  1  Hag.  227,  237;  Prich  Dig.  885,  note  55. 

»»  The  Waterloo,  2  Dod.  433,  443 ;  The  Ganges,  Prich.  Dig.  389,  note  62. 

M  The  Jane  &  Matilda,  1  Hag.  187,  194. 

"  Bell  V,  The  Ann,  2  Pet.  Ad.  Dec.  278,  282;  Mason  v.  The  Blaireau,  2  Oranch, 
240,  270;  The  Two  Friends,  8  Jur.  1011 ;  The  Columbine,  2  W.  Robi  186 ;  Prich. 
Dig.  Salvage,  (Civil)  §§  308,  314,  320,  335,  837. 

«  Prich.  Dig.  Salvage,  (Civil)  §§  827,  330. 

**  Small  V.  Goods,  2  Pet.  Ad.  Dec.  284,  287;  Mason  v.  The  Blaireau,  2  Cranoh, 
240,241. 
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It  need  only  be  the  saving  of  a  vessel  or  cargo  in  danger,  supplying 
stores,  loaning  an  anchor,  going  for  assistance,  towing,  helping 
to  navigate  in  a  storm,  piloting  into  a  port,  fishing  up  from  the 
bottom,  quelling  a  mutiny,  taking  from  pirates,  recaptmdng  from 
an  enemy.  Neither  does  it  require  a  request.  It  must  be  volun- 
tary ;  that  is  to  say,  it  must  not  spring  from  any  particular  duty,  or 
from  any  particular  relation  to  the  saved  property,  or  from  any 
specific  contract  It  must  be  a  service  which  the  party  may  law- 
fully decline  to  render.  Nor  does  it  depend  upon  the  national 
character  of  the  property  saved  or  of  the  owners. 

§  300  0.  Salvage  service  is  highly  favored  in  law,  in  all  commer- 
cial countries,  from  motives  of  clear  public  policy  and  a  regard  to 
the  interests  of  commerce." 

The  stimulus  which  public  policy  and  the  interests  of  commerce 
supply  is  simply  the  spur  of  private  interest." 

§  300  d.  Compensation  for  salvage  service  is  an  absolute  legal 
right.  This  right  is  personal  to  the  salvor,  notwithstanding  his 
relation  to  others.**  It  being  thus  a  personal  right,  a  party  cannot 
be  deprived  of  it  except  by  law. 

§  300  e.  The  right  to  salvage  depends  upon  the  saving  of  the 
property;  but  the  rate  or  amount  of  salvage  depends  upon  the 
amount  of  the  property,  the  probability  of  loss,  the  amount  of  peril 
to  the  property,  the  value  of  the  service  to  the  owner  of  the  prop- 
erty, and  the  personal  toil,  loss  of  time,  daring  and  danger  of  the 
salvors.  The  highest  order  of  merit,  in  a  pecuniary  estimate,  is  the 
safe  bringing  in  of  property  entirely  abandoned  and  lost  to  the 
owner, — derelict.  For  such  a  service,  courts  have  sometimes 
awarded  seven-eight*  for  salvage,  and  it  is  usual  to  give  one-half." 


^  Mason  «.  The  Blaireau,  2  Granoh,  240,  266 ;  The  Joeeph  Hanrej,  1  0.  Rob. 
318,  note;  The  William  Beckford,  8  id.  855;  Hand  v.  The  Elvira,  Gilp.  60,  69  ; 
The  Lonisa,  1  Dod.  817,  818,  819 ;  The  Emblem,  Dayeis,  61,  64,  65,  66 ;  The  Cen- 
turion, Ware,  477;  The  Boston,  1  Snm.  828. 

*>  Adams  t>.  The  Sophia,  Gilp.  77,  79,  80 ;  The  Emblem,  Daveis,  61,  64. 

•»  Le  Tigre,  8  Wash.  C.  C.  R.  567,  572, 578. 

•»  Vide  The  Josephine,  2  Blatchf  .  O.  C.  B.  828. 
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Salvage  cases  are  within  the  admiralty  jurisdiction,  both  in  Eng- 
land and  this  country .*• 

§  301.  For  the  protection  of  its  commerce,  for  the  collection  of 
its  revenues,  and  for  the  enforcement  of  all  the  regulations  of  its 
police  in  navigable  waters,  the  United  States,  like  all  other  commer- 
cial nations,  finds  it  necessary  to  impose  penalties  and  forfeitures 
on  goods  afloat  and  on  vessels,  in  relation  to  which  the  laws  of 
trade,  navigation,  and  revenue,  have  been  violated.  In  a  great 
Tariety  of  such  cases,  the  vessels  and  the  goods  are  the  only  things 
within  the  reach  of  the  courts  and  their  process.  Whenever,  there- 
fore, a  penalty  or  forfeiture  is  attached  to  a  ship  or  vessel,  or  goods 
on  board  of  her,  it  is  enforced  by  a  seizure  of  the  thing,  and  the 
proceeding  to  condemn  it  is  a  suit  in  the  District  Court,  in  the 
name  of  the  United  States,  or  other  party,  in  whose  favor  the  pen- 
alty or  forfeiture  is  imposed. 

An  open,  visible  seizure,  by  an  officer  of  the  government, 
authorized  by  law  to  seize,  must  precede  the  commencement  of 
judicial  proceedings.  The  seizures  are  usually  made  by  the 
revenue  officers,  or  by  the  commanders  of  armed  vessels  on  the 
high  seas.** 

§  302.  All  seizures  imder  laws  of  impost,  navigation,  or  trade  of 
the  United  States,  where  the  seizures  are  made  on  waters  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burden,  are  civil 
cases  of  admiralty  and  maritime  jurisdiction,  and  the  proceedings 
to  enforce  them  must  be  had  in  the  District  Court.*' 


"  Bonlap's  Praa  57 ;  Abbott  on  Shipping,  554 ;  Mason  f>.  The  Blairean,  2 
Cranoh,  240 ;  Peiach  v.  Ware,  4  id.  847;  The  American  Ins.  Co.  «.  Canter,  1  Petexs, 
513 ;  The  Amethyst,  Daveis  E.  20 ;  The  Emblem,  Id.  61 ;  Post  f>.  Jones,  19  How.  150 ; 
8  Penn.  Law  Jour.  529,  —  a  case  of  salvage  in  Wisconsin;  The  Two  Friends — 
1  C.  Bob.  228 ;  Honseman  v.  The  North  Carolina,  15  Pet.  40;  The  17.  8.  v.  Coombs, 
12  id.  72;  The  Wave,  Blatchf.  &  H.  285;  The  John  Gilpin,  Olo.  77;  Winiams  n, 
The  Jennjr  Lind,  Kewb.  448. 

M  Waring  v.  Clarke,  5  How.  464 ;  CoUeotion  Aofc  of  1799,  §  70 ;  Collection  Act 
of  1793,  §  27;  Gelston  9.  Hoyt,  8  Wheat.  246;  The  Ann,  9  Cranoh,  289;  Slave 
Trade  Act,  Hay  10,  1800,  March  2,  1807 ;  Piracy  Act,  March  8,  1819 ;  Bett*8 
Prac  68;  The  Commerce,  1  Black.  574. 

•»  Glass i>.  The  Betsey, 8  Dallas, 6 ;  Yeatoni^.  TheU.  S.  5Cranoh,281;  Steele*. 
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§  303.  It  is  the  place  of  seizure,  and  not  the  place  of  com- 
mitting the  ofFence,  which  decides  the  jm*isdiction.**  If  the 
seizure  be  made  in  a  foreign  jurisdiction,  or  on  the  high  seas, 
the  District  Court  of  the  district  to  which  the  property  is  brought 
has  the  jurisdiction.*^  If  the  seizure  be  made  within  a  judicial 
district  of  the  United  States,  the  District  Court  of  that  district  has 
the  jurisdiction.  If  the  seizure  be  unlawful,  the  party  has  his 
redress  by  a  suit  m  personam,  in  the  admiralty.  The  jurisdic- 
tion in  this  class  of  torts  is  co-extensive  with  the  jurisdiction 
of  the  seizure,  and  exists  whether  the  seizure  be  on  the  high 
seas,  in  ports  and  harbors,  or  on  the  lakes  and  rivers  of  the 
interior. 

"Where  there  has  been  a  condemnation  in  a  revenue  case  of 
forfeiture,  an  informer  entitled  to  a  share  of  the  proceeds,  may 
institute  an  original  suit  in  the  admiralty  to  recover  them.*' 

§  303  a.  But  the  collection  of  duties  is  not  a  cause  of  admiralty 
and  maritime  jurisdiction,  and  a  suit  in  rem  to  enforce  the 
payments  of  duties  cannot  be  maintained."* 

§  304.  Ramsom  BiUs  are .  exclusively  of  admiralty  cognizance. 
They  necessarily  involve  the  question  of  prize,  or  no  prize,  of  the 
legality  of  the  capture,  and  of  the  regularity  of  the  commission 


Tliatcher,  Ware,  97;  Jud.  Act,  §  9 ;  Whelan  v.  The  U.  S.  7  Cranch,  113 ;  Rose  f>. 
Himely,  4  id.  241,  276 ;  The  U.  S.  «j.  The  Betsey  &  Charlotte,  4  id.  443 ;  The  Sam- 
uel, 1  Wheat.  9;  (Mston  f>.  Hoyt,  3  Wheat.  246;  The  Merino,  &c  9  Wheat.  891; 
The  U.  S.  «.  La  Vengeance,  8  DaL  297;  The  Sarah,  8  Wheat  391 ;  The  Palmyra, 
12  id.  1 ;  The  MarianTia  Flora,  11  id.  1. 

^  Keene  «.  The  U.  S.  5  Cranch,  804;  The  Ann,  9  Cranch,  289;  The  Sarah,  8 
Wheat.  391 ;  The  XT.  S.  t;.  The  Betsey  <&  Charlotte,  4  Cranch,  448 ;  Whelan  v.  The 
Ur  S.  7  id.  113;  The  Merino,  &a  9  Wheat.  891. 

^  The  Abby,  1  Mason,  861 ;  The  Merino  et  aL  9  Wheat.  891 ;  The  Maigaret,  id. 
^1. 

^  Dnnlap  Prao.  88,  41 ;  Bnrkei;.  Trevitt,  1  Mason,  96 ;  Delcol  v,  Arnold,  3  Dallas, 
888 ;  Colson  «.  Thompson,  2  Wheat.  886 ;  The  Eleanor,  id.  845 ;  The  Amiable  Nancy, 
8  id.  646 ;  Conk,  Treat.  2d  ed.  186,  189,  850,  851 ;  Whelan  t>.  The  XT.  S.  7  Cranch, 
112;  Glass  v.  The  Betsey,  8  Dallas,  6;  The  U.  S.  «.  La  Vengeance,  id.  297; 
The  U.  S.  «.  The  Betsey  &  Charlotte,  4  Cranoh,  448 ;  Yeaton  v.  The  U.  S.  5 
id.  281 ;  The  Active  v.  The  U.  S.  7  id.  100;  Westcot  t>.  Bradford,  4  Wash.  492. 

*»  Three  hnndred  and  fifty  chests  of  Tea,  12  Wheat.  486 ;  The  Waterloo, 
Bhitohl  &  H.  114. 
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and  conduct  of  the  captors ;  which  questions  are  of  admiralty  cog- 
nijQftnce  alone."* 

§  305.  Proceeds.  —  Whenever  there  is  a  maritime  lien,  it  is  in 
the  nature  of  a  proprietary  interest,  and  it  adheres  to  the  proceeds 
of  the  thing,  into  whose  hands  soever  they  may  go.  The  owner- 
ship and  possession  of  the  proceeds  render  the  party  himself 
liable  personally  for  the  demand,  and  he  may  be  proceeded 
2ii^v[s&i  in  personcmi.  The  existence  of  this  principle  has  led  to 
the  mistaken  notion,  that  there  is  no  jurisdiction  in  jperaonam^ 
except  as  ancillary  to,  or  springing  out  of,  a, lien.  But  no  prin- 
ciple is  better  settled,  than  that  personal  liability  in  a  maritime 
cause  of  action  has ,  ho  connection  with  or  relation  to  lien.  This 
lien  upon  proceeds  extends  often  to  the  proceeds  of  a  judicial  sale 
in  the  registry  of  the  court,  it  being  a  general  rule,  that  before 
the  proceeds  are  distributed,  the  court,  on  proper  proceedings  for 
that  purpose,  will  adjudicate  upon  the  claims  to  such  proceeds, 
arising  from  Uens  upon  them.' 
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§  306.  Cases  of  prize  have  always  been  held  to  be  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
in  all  forms,  in  rem  and  in  personam,^  for  condemnation,  for 
military  salvage,  for  restitution,  and  for  damages,  have  been, 
from  the  earliest  periods,  entertained  by  the  courts  sitting  as 
Courts  of  Admiralty;  and,  by  the  act  of  Congress  of  June  26, 
1812,  §  6,  they  are  expressly  made  civil  causes  of  admiralty  and 
maritime  jurisdiction.' 
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§  307.  In   Scotland,  and    among   the    continental   nations  of 

100  The  Loid  Wellington,  2  GaU.  103;  Maisonnaire  i>.  Keating,  id.  341,  34a; 
Giraid  «.  Ware,  1  Pet.  0.  C.  142 ;  anU,  §  106. 

"»  Sheppard  c.  Taylor,  5  Pet.  675;  Braokett  «.  The  Hercules,  Gilp.  185;  Ex- 
Parte  Lewis,  2  GaL  483;  McLane  «.  The  U.  S.  6  Pet  404;  Mutual  Safety' Ins. 
Ck>.  9.  Oazgo  of  the  Geoige,  01c.  89 ;  post,  §§  561,  562. 

><»  Glass  V.  The  Betsey,  3  DaL  6 ;  Penhallow  «.  Doane's  Administrators,  id.  54 
Act  of  June  26,  1812,  §  6;  Oonlc.  Treat.  2d  ed.  135;  Bingham  «.  Cabbot,  3  DaL  19 
Brown  «.  The  U.  S.  8  Craach,  137 ;  Martin  «.  Hunter*s  Lessee,  1  Wheat  335 
Jennings  i^.  Carson,  1  Pet  Ad.  Dea  1 ;  Fales  9.  Maybeny,  1  GaL  563 ;  The  Alerta, 
9  Cranch,  359;  The  Adeline,  id.  244;  La  Amistad  De  Bues,  5  Wheat  385 ;  Keen 
V,  The  Gloucester,  2  DaL  36. 
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Eui*ope,  the  admiralty,  by  virtue  of  its  general  powers,  exercises 
the  same  jmdsdiction,  but  in  England  the  High  Court  of  Admi- 
ralty has  no  such  jurisdiction  by  virtue  of  its  general  power ;  but 
the  Prize  Court  is  always  constituted  by  virtue  of  a  Special 
commission."* 

§  808.  The  Court  of  Admiralty  has  jurisdiction  over  the  whole 
subject  matter  of  damage  on  the  high  seas. 

Cases  of  torts  on  the  high  seas,  super  altvmh  mdrej  have  always 
been  held,  even  in  England,  to  be  within  the  jurisdiction  of  the 
admiralty.  And  the  jurisdiction  in  such  cases  has  usually  been 
held  to  depend  upon  locality,  embracing  olily  civil  torts  and  in- 
juries done  on  the  sea,  or  on  waters  of  the  sea,  where  the  tide  ebbs 
and  flows.  It  depends  upon  the  place  where  the  cause  of  action 
arises,  and  that  place  must  be  the  waters  which  are  subject  to  the 
admiralty  jurisdiction."*  It  may,  however,  be  doubted  whether  the 
civil  jurisdiction,  in  cases  of  torts,  does  not  depend  upon  the  rela- 
tion of  the  parties  to  a  ship  or  vessel,  embracing  only  those  tortious 
violations  of  maritime  right  and  duty  which  occur  in  vessels,  to 
which  the  admiralty  jurisdiction,  in  cases  6f  contracts,  applies.  If 
one  of  several  landsmen  bathing  in  the  sea,  should  assault,  or  im- 
prison, or  rob  another,  it  has  not  been  held  here,  that  the  admiralty 
would  have  jurisdiction  of  the  action  for  the  tort.' 


10* 


§  309.  Cases  of  assault  and  battery,  imprisonment,  or  other 
personal  injury,  or  ill  usage,  arising  between  the  master  or  officers 
on  the  one  hand,  and  seamen  or  passengers  on  the  other,  are  clearly 
within  the  admiralty  and  maritime  jurisdiction.  The  admiralty  en- 
tertains jurisdiction  of  personal  torts  committed  by  the  master  on  a 


»<»  Sharswood's  BL  Com.  69,  108;  Le  Caux  «.  Eden,  Doug.  613. 

10*  The  Commeroe,  1  Black.  674. 

»»  The  Volant,  1  W.  Rob.  887;  8  Story  on  Const  527,  680 ;  Martm  t>.  Hunter's 
Lessee,  1  Wheat  835;  Dunlap's  Ad.  Praa  43,  49;  The  Amiable  Ifanpy,  1  Paine, 
il7;  Steele  «.  Thacher,  Ware,  91,  94;  The  General  Steam  Nav.  Co.  «.  Tonkin,  4 
Moore,  822 ;  The  Potsdam,  4  0.  Bob.  78 ;  Erauskopp  v,  Ames,  7  Penn.  Law  Jour. 
77 ;  The  American  Lis.  Co.  x.  Johnson,  Blatohf  .  &  H.  10 ;  The  Kartha  Anne,  Olo. 
18;  The  Yankee  «.  Gallagher,  McAU.  467;  Phila.  WiL  &c  B.  E.  Ca  «.  Phila..& 
Havre  de  Grace  Steam  Tug-boat  Co.  28  How.  209;  Smith  f>.  Wilson^  31  How. 
Pr.  272. 
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passenger,  whether  by  direct  force,  as  trespasses,  or  by  consequen- 
tial injuries.  The  contract  of  passengers  with  the  master  is  not  for 
mere  ship-room  and  personal  e3d6tenee  on  board,  but  for  reasonable 
food,  comforts,  necessaries,  and  kindness.  In  respect  to  females,  it 
proceeds  yet  further,  and  includes  an  implied  stipulation  against 
obscenity,  immorality,  and  a  wanton  disregard  of  the  feelings.  A 
course  of  conduct  oppressive  and  malicious  in  these  particulars,  will 
be  punished  by  the  court,  as  well  as  personal  assaults.  By  the  16th 
rule  of  the  Supreme  Court,  it  is  provided,  that  in  all  suits  for  as- 
sault and  battery,  or  beating,  the  suit  must  be  inperBonam  only."* 

This  is  undoubtedly  true,  where  the  action  is  technically  for  the 
assault  and  battery,  as  a  mere  tort ;  but  it  would  seem,  on  princi- 
ple, that  if  the  action  be  brought  on  the  contract,  as  for  not  carry- 
ing  a  passenger  safely  and  without  injury,  or  for  not  treating  mth 
proper  kindness  a  passenger  or  seaman,  an  assault  or  beating  being 
the  gravamen  of  the  breach,  the  suit  may  be  im,  rem  against  the 
vessel. 

But  causes  of  action  for  mere  personal  torts  are  not  regarded  in 
admiralty  as  surviving  the  death  of  the  person  injured ;  and  a  state 
statute  will  not  enable  an  administrator  to  maintain  an  action  for 
such  tort,  committed  on  the  high  seas.*"  Nor  will  the  admiralty  en- 
tertain suits  for  merely  nominal  damages  in  cases  of  personal 
torts."* 

§  310.  Cases  of  spoliation  and  damage,  are  cases  of  admiralty 
and  maritime  jurisdiction.  These  include  illegal  seizures,  or  de- 
predations of  vessels  or  goods  afloat,  embracing  the  civil  injury 
called  piracy,  which  consists  in  an  unwarrantable  violation  of 
property,  committed  on  the  high  seas.  The  injured  party  may 
proceed  against  the  property,  or  the  proceeds  of  the  property,  to 
recover  it  or  against  the  person  of  the  wrong  doer  for  the 
damage.' 
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iMBulelO;  Chamberlain  i>.  Ghflmdler, 8  Mason,  242 ;  IfarshiOl  «>. Baon,  7  N.  Y. 
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>^  Orapo  «^  Allen,  Spragae,  184. 
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§  311.  Every  violent  dispossession  of  property  on  the  ocean,  is 
prvma  foGie^  a  maritime  tort,  and  as  such,  it  belongs  to  the  admi- 
ralty jurisdiction.""  Petitory,  as  well  as  possessory  suits,  are  cases 
of  admiralty  and  maritime  jurisdiction.  They  may  be  brought  in 
all  cases  to  reinstate  the  owners  of  ships,  who  have  been  wrong- 
fully deprived  of  their  property.  This  includes  cases  of  restitution 
of  captured  property, — of  vessels  irregularly  or  illegally  con- 
demned, and  sold  by  the  master  without  legal  authority,  or  in  an 
illegal  or  irregular  manner."* 

§  312.  Cases  of  collision  of  vessels  are  cases  of  admiralty 
and  maritime  jurisdiction. 

There  have  been  attempts  to  exclude  from  the  jurisdiction,  in 
these  cases,  all  collisions  happening  within  a  county,  a  port,  or  a 
harbor.  But  the  jurisdiction  may  now  be  considered  as  fully 
settled  in  all  cases  on  navigable  waters,  as  well  on  the  lakes  and 
rivers,  and  within  ports,  harbors,  and  counties,  as  on  the  open 
sea."'  And  the  suit  in  rem  may  be  brought  in  any  district  where 
the  offending  thing  may  be  found,  and  in  personam  where  the 
defendant  resides.""  '  \ 

§  313.  The  jurisdiction  of  the  District  Courts,  in  civil  causes  of 
admiralty  and  maritime  jurisdiction,  is  exclusive  of  all  others.  No 
state  court  can  entertain  such  cases;  nor  can  a  state  legislature 
confer  jurisdiction  upon  a  state  court  to  enforce  such  a  lien  by  a 

4 Inst  152;  1  Bob.  580,  c.  5;  1  Com.  Dig.  272;  The  Helen,  1  Hag.  Ad.  B.  142 ;  The 
Panda,  1 W.  Bob.  433 ;  Davison  v.  Seal-skins,  2  Paine,  324 ;  The  Oommerce,  1  Blaok. 
674. 

"0  L'  Invincible,  1  Wheat.  258. 

1"  L'InYincible,  1  Wheat  238 ;  Manro  «.  Almeida,  10  id.  473 ;  The  Tilton,  5  Mason, 
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t>.  Peck,  18  How.  467 ;  The  Friendship,  2  Curt  C.  C.  440;  The  J.  B.  Lunt,  11  N. 
Y.  Leg.  Obs.  137;  The  Commerce,  1  Black.  574;  emtra^  The  John  Jay,  3  Blatchf. 
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"« Ad.  Bule  15;  The  Woodrop  Sims,  2  Dod.  83;  The  Dundee,  1  Hag.  Ad.  B. 
109;  Beeves  «.  The  Constitution,  Gilp.  579;  Strout  «.  Foster,  1  How.  89;  The 
Celt,  3  Hag.  Ad.  B.  321 ;  Waring  «.  Clarke,  5  How.  441 ;  The  Leopard,  Daveis' 
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suit  or  proceeding  in  rem,  which  is  the  distinguishmg  feature  of  a 
suit  in  admiralty."*  It  is  familiar  law  that  Congress  cannot  confer 
judicial  power  or  jurisdiction  upon  a  state  court  This  makes  it 
exceedingly  important  that  the  proper  jurisdiction  of  the  national 
conrts  be  not  denied,  lest  the  citizen  be  entirely  deprived  of  his 
right,  as  he  is  now  in  the  case  of  supplies  to  domestic  vessels,  by 
the  alteration  of  the  Twelfth  Admiralty  Rule,  changing  it  from  a 
rule  of  mere  practice  to  a  most  important  and  sweeping  rule  of 
law,  destroying  at  the  same  time  a  security  and  a  remedy,  —  a 
change  made  on,  we  know  not  what  examination,  but  certainly 
without  open  argument.  Nor  does  it  appear  by  what  authority 
the  court  could  make  such  a  change  in  the  law,  their  power  under 
the  statute  being  limited  to  regulating  proceedings.  By  it  a  most 
useful  and  deserving  class  of  contributors  to  the  efficiency  of  the 
ships  that  carry  on  our  commerce  are  entirely  denied  a  resort  to 
either  a  national  or  a  state  tribunal  for  the  enforcement  of  their 
usual  remedies.  Their  contract  ^as  always  been  held  to  be  a 
maritime  contract,"'  and  it  has  always  been  held  that  when  the 
court  has  jurisdiction  of  the  contract,  it  has  jurisdiction  of  all  its 
incidents,  and  may  enforce  all  its  remedies.  If,  then,  such  a  mari- 
time contract  be,  no  matter  by  what  law  or  contract,  a  lien  upon 
the  vessel,  the  creature  and  the  ward  of  the  admiralty,  it  is  not  ap- 
parent how  jurisdiction  to  enforce  that  lien  can  properly  be  denied. 
The  court  has  always  held  that  it  cannot,  consistently  with  its  duty, 
refuse  to  exercise  a  power  with  which  the  constitution  and  law 
have  clothed  it,  when  its  aid  is  invoked  by  a  party  entitled  to  de- 
mand it.  It  is  as  great  a  violation  of  duty  to  refuse  to  exercise 
jurisdiction  which  is  granted,  as  to  exercise  that  which  is  not 
granted. 

§  313  a.  The  extent  of  the  political  grant  of  judicial  jurisdiction 
in  maritime  cases,  to  the  general  government,  as  a  national 
sovereignty,  has  been  thus  treated  at  greater  length  than  it  would 
have  been,  but  for  the  conviction  that  the  subject  is  one  deserving 


»"  The  Moees  Taylor,  4  WalL  411 ;  The  Belfast,  7  id.  624 ;  The  Joaephine,  89 
N.  Y.  Eep.  19. 

>"  The  General  Smith,  4  Wheat  438. 
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all  the  importance  which  die  foimders  of  the  republic  gave  to  it. 
The  course  of  decisions  has  been  such  that  many  paragraphs 
which  have  been  retained  in  this  edition,  might,  perhaps,  have 
been  omitted  as  obsolete ;  but  while  the  settled  range  of  admiralty 
jurisdiction  has  been  greatly  extended,  some  important  questions 
may  be  considered  as  still  open  to  discussion,  and  it  was  therefore 
deemed  better  to  allow  the  whole  to  stand.  To  arrive  at  the 
present  state  of  progress,  the  court  has  not  hesitated  to  correct  the 
errors  into  which  it  has  been  sometimes  led,  by  disposing  of  cases 
with  less  discussion  and  consideration  than  they  would  have  re- 
ceived, had  the  importance  which  subsequent  events  developed, 
been  perceived  when  the  cases  were  heard ;  and  this,  although  the 
overruled  cases  have  been  accepted  as  the  law  for  long  periods  of 
years/"  The  discussions  and  events  of  the  last  few  years  have 
greatly  modified  current  opinions  and  theories,  legislative,  as  well 
as  judicial,  and  have  changed  that  drift  of  opinion  towards  the 
exaltation  of  the  authority  of  the  states,  and  the  corresponding 
undervaluing  of  the  national  powers,  which  was  too  often  per- 
ceptible in  the  opinions  of  individual  judges,  and  sometimes  in  the 
adjudication  of  the  court,  in  the  matter  of  admiralty  jurisdiction, 
and  have  established  juster  theories  of  the  national  power. 

§  313  ft.  The  rule  Bta/re  decisis,  when  properly  applied,  is  a  sound 
one.  When  the  decisions  are,  in  fact,  a  series  rerum  perpetuo  et 
similiter  jvdicataruTri,  they  furnish  very  high  evidence  of  the  law. 
They  are,  however,  evidence  which  may  be  rebutted,  and  when 
successfully  rebutted,  their  evidence  cannot  prevaiL  No  number  * 
.of  erroneous  decisions  can  furnish  sufficient  reason  for  deciding 
contrary  to  law.  When  a  decision  has  been  followed  without  hes- 
itation or  consideration,  by  many  others,  it  is  but  one  decision,  of 
which  the  others  are  but  echoes.  The  question  always  remains, 
what  is  the  law,  and  decisions  are  to  be  weighed,  not  counted.  In 
the  decision  of  a  particular  case,  the  judges  are  to  be  counted,  but 
as  evidence  of  the  law,  they  are  to  be  weighed.  There  may  be  a 
dissent  by  one  judge,  which  may  be  of  more  weight  than  the 


"«  The  Genesee  Chief,  12  How.  455-6 ;  The  Belfast,  7  WaU.  639 ;  The  Eagle, 
8  id.  15. 
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opinions  of  all  the  majority.    There  may  be  decisions  on  cogndte 
or  analogous  questions.     There  may  be  inconsistent,  or  conflicting 
decisions,  which  invite  to  re-argument  and  re-examination.    These, 
and  other  considerations,  have  made  the'  list  of  overruled  cases 
a  long  and  important  one  in  all  the  great  departments  of  law, 
equity,  and    admiralty.      While  these    sheets  have  been  going 
through  the  press,  the  case  of  The  Eagle,  which  will  be  given  to 
the  profession  in  8  Wallace,  page  15,  has  declared  the  admiralty 
jurisdiction,  so  far  as  the  watere  are  concerned,  to  extend  to 'all 
navigable  waters ;  and  this  irrespective  of  the  special  clause  in  the 
ninth  section  of  the  Judiciary  Act  of  1789,  and  of  the  Act  of  1845. 
Cases  arising  on  navigable  waters,  harbors,  bays,  rivers,  lakes,  as 
well  as  seas  and  oceans,  are  cases  of  admiralty  and  maritime 
jurisdiction,  independently  of  any  statutory  provision.    They  are 
properly  embraced  in  the  constitutional  grant  of  all  cases  of  ad- 
miralty and  maritime  jurisdiction.     The  legislative  limitations  and 
grants  referred  to  and  recognized  in  the  cases  of  The  Genesee 
Chief,  12  Howard ;  The  Magnolia,  20  Howard ;  Hine  v.  Trevor, 
4  Wallace ;  Allen  v.  Newberry,  and  Maguire  v.  Card,  21  Howard, 
imd  The  Belfast,  7  Wallace,  are  declared  to  be  inoperativa    In 
the  first  edition  of  this  work,  twenty  years  ago,  the  opinion  was 
ventured  that,  for  practical  purposes,  in  relation  to  the  admiralty 
and  maritime  law,  we  are  limited,  not  by  any  strict  and  technical 
limit^  but  by  the  purpose  and  the  use  —  the  subject  matter  —  for 
the  purposes  of  commerce ;  and  that  navigability,  so  far  as  water 
is  concerned,  is  on  principle,  the  only  test  of  admiralty  and  mari- 
time jurisdiction.      It  is  now  so  settled  by  the  highest  judicial 
authority.     It  may  now  be  permitted  to  express  the  confident  hope 
that  in  a  much  shorter  period  of  time  the  same  high  authority,  on 
further  consideration,  vrill  reach  the  inevitable  conclusion,  that  the 
navigability  of  a  ship,  that  navigates  the  water,  subjects  its  com- 
mercial relations  to  the  admiralty  jurisdiction ;    that  the  naviga- 
bility of  the  water  subjects  it  to  the  admiralty  jurisdiction,  only 
because  it  floats  a  ship ;  and  that  the  owners,  builders,  repairers, 
charterers,  freighters,  insurers,  mortgagees,  salvors,  and  creditors 
of  ships  and  vessels  are,  in  those  characters,  all  subject  to  that 
jurisdiction,  and  entitled  to  the  benefits  of  the  maritime  law,  and 
subject  to  the  duties  imposed  by  its  characteristic,  equitable  de- 
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cisions,  without  any  regard  to  the  place  where  built,  or  owned,  or 
found.  Not  till  then  will  our  country  come  up  to  that  full  stand- 
ard of  nationality  and  uniformity  in  this  respect,  which  becomes 
every  day  more  and  more  desirable. 

If  all  the  judicial  power  vested  in  the  United  States  had,  in  all 
its  details,  been  provided  for  in  a  judicial  system,  composed  of  sub- 
ordinate judicial  oflScers  and  courts,  as  well  as  of  higher  tribunals, 
fully  adequate  to  all  the  wants  of  the  people, —  in  small  matters 
as  well  as  great, —  within  the  range  of  that  grant  of  power,  it 
would  have  been  felt  in  the  strength,  and  harmony,  and  peace, 
and  affection  which  would  have  resulted  from  the  increased  se- 
curity of  the  rights  of  the  citizens  of  the  different  states.  The 
national  judiciary  would  thus  have  been  visible  everywhere,  ac- 
cessible everywhere,  and  everywhere  the  shield  and  the  protection 
of  the  citizen  and  the  stranger,  against  local  prejudices,  and  sec- 
tional sympathies.  The  mere  moral  effect  of  that  judicial  system 
is  of  incalculable  benefit  to  the  nation,  and  it  is  the  duty  of  all 
the  courts  to  sustain  it  in  its  legal  and  proper  extent,*"  —  in  the  lan- 
guage of  Chief  Justice  Marshall,  in  the  case  of  Gibbons  v.  Ogden, 
"with  that  independence  which  the  people  of  the  United  States 
expect  from  this  department  of  the  government." 

"'  Ante,  §§  27,  28. 
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CHAPTER    XVIII. 
Admiralty  Practice. — The  Organization  of  the  Courts. 

§  314.  The  law  of  national  jurisdiction  or  sovereignty  in  ad- 
miralty and  maritiine  cases  being  ascertained,  the  next  subject  of 
inquiry  is  the  mode  of  administering  justice  in  such  cases,  under 
that  jurisdiction. 

Practice  is  the  means  by  which  justice  is  administered.  And  as 
the  first  step  in  providing  for  the  administration  of  justice  is  the 
creation  of  courts  of  justice,  so  the  last  step  is  the  exercise  of  the 
powers  of  the  court  in  executing  its  judgments.  Thus  the  whole 
of  what  is  usually  denominated  admiralty  practice,  is  the  organiza- 
tion and  jurisdiction  of  the  admiralty  courts,  their  forms,  modes,  and 
rules  of  procedure,  and  the  duties  and  responsibilities  of  their 
various  functionaries. 

admiralty  courts. 

§  315.  There  are  no  courts  of  the  United  States  which  are 
merely  admiralty  courts.  The  only  courts,  except  the  courts  in 
the  territories,  are — the  District  Courts,  the  Circuit  Courts,  the 
Supreme  Court.  And  each  of  them  has  admiralty  jurisdiction  in 
certain  cases,  and  also  common  law — both  civil  and  criminal — and 
equity  jm-isdiction. 

§  315  a.  The  territorial  courts  are  not  constitutional  courts,  in 
which  the  judicial  power  conferred  on  the  general  government  can 
be  deposited.  They  are  legislative  courts,  created  in  virtue  of  the 
general  right  of  sovereignty  which  exists  in  the  government,  or  in 
virtue  of  the  clause  which  enables  Congress  to  make  all  needful 
rules  and  regulations  respecting  the  territory  belonging  to  the  United 
States.     They  have,  therefore,  bo  admiralty  jurisdiction ;  but  such 


192  THB  AMERICAN  ADMIBALTT. 

jurisdiction  may  be  vested  in  courts  created  by  the  territorial  legis- 
latures.* 

THE   DISTRICT  COURT. 

§  316.  The  United  States,  exclusive  of  the  territories,  was 
originally  divided  into  as  many  districts  as  there  were  states. 
The  great  increase  in  population  and  business  of  some  of  the  states, 
has  made  it  necessary  to  divide  them  into  two  or  more  districts. 
In  each  of  these  districts  is  a  court  called  a  District  Cov/rt^  held 
by  a  single  judge,  who  is  called  the  district  judge,  and  in  him  all 
the  judicial  powers  of  that  court  are  vested. 

It  is  to  the  admiralty  jurisdiction  of  the  District  Court  that  the 
previous  pages  of  this  work  have  been  devoted. 

§  317.  The  District  Courts  have  exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction.  In  the 
statute  the  clause  is  added — "including  all  seizures  under  laws  of 
impost,  navigation  or  trade,  of  the  United  States,  where  the  seizures 
are  made  on  waters  which  are  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burthen,  within  their  respective  districts,  as  well 
as  upon  the  high  seas."*  This  clause,  however,  has  no  effect  to 
extend  or  limit  the  jurisdiction.  The  jurisdiction  extends  to  all 
navigable  waters." 

§  318.  The  judge  of  the  District  Court  must  reside  within  the 
district  for  which  he  is  appointed,  and  is  required  to  hold  stated 
terms,  at  such  times  and  places  as  are  established  by  law.  The 
stated  terms  in  the  Southern  District  of  New  York  are  held  on  the 
first  Tuesday  of  every  month.  The  district  judge  is  also  authorized 
to  hold  special  courts  at  his  discretion,  at  such  place  in  his  district 
as  the  nature  of  the  business  and  the  discretion  of  the  judge  shall 


1  The  Amerioan  Ins.  Co.  o.  Canter,  1  Pet.  511 ;  xA6Le  The  Amerioan  Ins.  Co.  fr. 
Johnson,  Blatchf .  &  H.  13 ;  Chouteau  9.  Rice,  1  Minn.  Rep.  192. 

<  Jud.  Act  of  1789,  §  9;  Conk.  Treat.  2d  edit.  88,  129 ;  Glass  «.  The  Betsey, 
8  DaL  6 ;  Penhallow  f>.  Doane^s  Admimstrators,  id.  54 ;  Jennings  17.  Carson,  1  Pet. 
Ad.  R.  1,  2 ;  The  U.  S.  «.  The  Betsey  &  Charlotte,  4  Cranoh,  443 ;  Whelan  t;.  The  U. 
S.  7  id.  112;  The  Samuel,  1  Wheat  9;  The  Sarah,  8  id.  891. 

s  The  Eagle,  6  WalL  15. 
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direct.  The  character  of  maritime  causes,  and  the  necessities  and 
occupations  of  many  of  the  persons  engaged  in  maritime  transac- 
tions, and  whose  presence  as  parties  or  witnesses  is  often  necessary 
to  the  administration  of  justice,  renders  delay,  in  many  cases, 
equivalent  to  a  denial  of  justice.  It  is  with  a  view  to  speedy 
justice,  that  this  power  to  hold  special  courts  has  been  conferred ; 
and  in  the  maritime  portions  of  the  country,  it  is  the  uniform 
practice  to  hold  special  courts  frequently  for  the  trial  of  causes. 
In  the  Southern  Disti-ict  of  New  York,  special  terms  are  held  on 
every  Tuesday,  when  the  stated  term  is  not  in  session.*  And  as 
the  court  is  always  open,  and,  wherever  the  judge  is,  there  is  a 
court,  it  is  the  practice  to  enter  all  orders  in  causes,  in  the  vaca- 
tion of  the  usual  terms,  as  of  a  special  term  held  on  the  day  of  en- 
tering the  order. 

§  319.  In  case  of  the  inability  of  the  judge  of  any  District  Court 
to  attend  on  the  day  appointed  for  holding  a  District  Court,  such 
court  may,  by  virtue  of  a  written  order  from  the  judge  thereof, 
directed  to  the  marshal  of  the  district,  be  adjourned  by  the  marshal 
to  the  next  stated  term  of  said  comi:,  or  to  such  day  prior  thereto 
as  in  the  said  order  shall  be  appointed.  And  in  case  of  the  death 
of  the  said  judge,  all  process,  pleadings  and  proceedings  are  con- 
tinued of  course,  until  the  next  stated  session  after  the  appointment 
and  acceptance  of  the  office  by  his  successor.' 

In  case  of  the  disability  of  the  district  judge  to  perform  the 
duties  of  his  office^  the  cases  before  him  are  transferred  to  the 
Circuit  Court,  as  is  more  fully  stated  in  section  321. 

THE   OmC5tnT  COUBT. 

§  320.  A  prescribed  number  of  districts,  varying  vrith  the 
growth  of  the  country,  constitute  a  circuit,  and  in  every  distidct 
of  said  circuit  is  held  a  Circuit  Court,  composed  of  three  judges, — 
the  justice  of  the  Supreme  Court  assigned  to  the  circuit  for  the 
time  being,  the  circuit  judge  of  the  circuit,  and  the  district  judge 


*  Jud.  Act  of  1789,  §  8 ;  Dunlap's  Prac.  108. 

*  Act  of  March  26,  1804,  §  1 ;  Jnd.  Act  of  1789,  §  6;  Ex  Parte  The  U.  S.  1  GaL 
338;  Act  of  Aug.  23,  1842,  §  5. 
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of  the  district.  Either  one  or  more  of  the  jndgee  may  hold  the  Cir- 
jcnit  Court  in  all  cases. ,  In  appeals  from  the  District  Court,  the 
district  judge  cannot  vote  in  cases  reviewing  his  own  decisions, 
but  may  assign  his  reasons.* 

The  Circuit  Courts  have  no  original  civil  admiralty  jurisdiction. 
In  that  class  of  cases,  their  jurisdiction  is  confined  to  appeals  from 
the  District  Courts  in^  their  respective  districts.  In  many  of  the 
districts,  the  District  Court  is  clothed  with  the  powers  of  a  Cir- 
cuit Court,  in  which  eases  it  is  to  be  considered  as  a  Circuit  Court, 
in  the  exercise  of  those  powers/ 

From  final  decrees  in  a  District  Court,  in  causes  of  admiralty 
and  maritime  jurisdicnon,  where  the  matter  in  dispute,  exclusive 
of  costs,  exceeds  the  sum  or  value  of  fifty  dollars,  an  appeal  is 
allowed  to  the  Circuit  Court  next  to  be  holden  in  the  district 
where  the  decree  was  rendered.*  To  hear  and  decide  these  appeals 
is  the  whole  admiralty  jurisdiction  of  the  Circuit  Court. 

§  321.  In  case  of  the  disability  of  the  district  judge  to  perform 
his  duties,  the  business  may  be  transferred  to  the  Circuit  Court,  by 
Tirtue  of  the  "  Acjk  frfrther  to  amend  the  judicial  system  of  the 
United  States,"  passed  March  2, 1809,  which  provides :  — 
.  Ssa  1.  That  in  case  of  the  disability  of  the  district  judge  of  either 
of  the  districts  of  the  United  States  to  hold  a  District  Court,  and  to 
perform  the  duties  of  his  office,  and  satisfactory  evidence  thereof 
being  shown  to  the  justice  of  the  Supreme  Court,  allotted  to  that  cir- 
cuit in  which  such  District  Court  ought  by  law  to  be  holden ;  and 
on  application  of  the  district  attorney  or  marshal  of  such  district, 
in  writing,  to  the  said  justice  of  the  Supreme  Court,  said  justice  of 
the  Supreme  Court  shall  thereupon  issue  his  order  in  the  nature  of  a 
certiorari,  directed  to  the  clerk  of  such  District  Court,  requiring 
him  forthwith  to  certify  into  the  next  Circuit  Court  to  be  holden 
in  said  district,  all  actions,  suits,  causes,  pleas  or  processes,  civil  or 
criminal,  of  what  nature  or  kind  soever,  that  may  be  depending 


•  Act  of  Sept  24, 1789,  §  4;  1  Stat  at  Laxge,  74;  Pollard  v,  Bwight,  4  Granflii, 
421;  Bingham  «.  Cabbdt,  8  DaL  36;  The  XT.  S.  v,  Lancaster,  5  Wheat  434 

^Matter  of  Kaine,  10 K.  Y.  Leg.  Obs.  257. 

*  Gonk.  Treat  2d.  edit  96;  Act  of  March  8,  1808,  §  2;  Janson  v.  The  Yrow 
Ohiistina  Magdalena,  Bee,  171 ;  The  HoUen,  1  Mason,  431. 
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in  said  District  Court  and  xmdetermined,  with  all  the  proceedings 
thereon,  and  all  files  and  papers  relating  thereto ;  which  said  ordei: 
fihaU  be  immediately  published  in  one  or  more  newspapers, 
printed  in  said  district,  and  at  least  thirty  days  before  the  session 
of  such  Circuit  Court,  and  shall  be  deemed  a  sufficient  notifica- 
tion to  all  concerned.  And  the  said  Ciicuit  Court  shall  there- 
upon have  the  same  cognizance  of  all  such  actions,  suits,  causes, 
pleas  or  processes,  civil  or  criminal,  of  what  nature  or  kind  soev^r^ 
and  in  the  like. manner  as  the  District  Court  of  said  district 
by  law  might  have,  or  the  Circuit  Court,  had  the  samd  been 
originally  commenced  therein ;  and  sKall  proceed  to  hear  and  de^ 
termine  the  same  accordingly ;  and  the  said  justice  of  the  Supreme 
Court,  during  the  continuance  of  such  disability,  shall  moreover  be 
invested  with  and  exercise,  all  and  singular,  the  powers  and  au- 
thority vested  by  law  in  the  judge  of  the  District  Court  in  said 
district.  And  all  bonds  and  recognizances  taken  for  or  returnable 
to  such  District  Court  shall  be  construed  and  taken  to  be  to  the  Cir- 
cuit Court,  to  be  holden  thereafter,  in  pursuance  of  this  act,  and 
shall  have  the  same  force  and  effect  in  such  Circuit  Court  as  they 
could  have  had  in  the  District  Court  to  which  they  were  taken : 
Providedy  that  nothing  in  this  act  contained  shall  be  so  construed 
as  to  require  of  the  judge  of  the  Supreme  Court  within  whose  cir- 
cuit such  district  may  lie,  to  hold  any  special  court,  or  Court  of 
Admiralty,  at  any  other  time  than  the  legal  time  for  holding  the 
Circuit  Court  of  the  United  States  in  and  for  such  district 

Sec.  2.  That  the  clerk  of  such  District  Court  shall,  during  the  con- 
tinuance of  the  disability  of  the  district  judge,  continue  to  certify,  as 
aforesaid,  all  suits  or  actions,  of  what  nature  or  kind  soever,  which 
may  thereafter  be  brought  to  such  District  Court,  and  the  same 
transmit  to  the  Circuit  Court  next  thereafter  to  be  holden  in  the 
same  district ;  and  the  said  Circuit  Court  shall  have  cognizance  of 
the  same  in  like  manner  as  is  herein  before  provided  in  this  act, 
and  shall  proceed  to  hear  and  determine  the  same:  Providedy 
neoerihdesSy  that  when  the  disability  of  the  district  judge  shall 
cease  or  be  removed,  all  suits  or  actions  then  pending  and  undeter- 
mined in  the  Circuit  Court,  in  which  by  law  the  District  Courts  have 
an  exclusive  original  cognizance,  shall  be  remanded,  and  the  clerk 
of  the  said  Circuit  Court  shall  transmit  the  same,  pursuant  to  tiie 
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order  of  said  court,  with  all  matters  and  tilings  relating  thereto,  to 
the  District  Court  next  thereafter  to  be  holden  in  said  district,  and 
the  same  proceedings  shall  be  had  therein  in  said  District  Court' 
as  would  have  been,  had  the  same  originated,  or  been  continued  in 
the  said  District  Court. 

Sec.  3.  That  in  case  of  the  district  judge  in  any  district  being 
unable  to  discharge  his  duties,  as  aforesaid,  the  district  clerk  of 
such  district  shall  be  authorized  and  empowered,  by  leave  or  order 
of  the  circuit  judge  of  the  circuit  in  which  such  district  is  in- 
cluded, to  take,  during  such  disability  of  the  district  judge,  all 
examinations  and  depositions  of  witnesses,  and  make  all  neces- 
sary rules  and  orders  preparatory  to  the  final  hearing  of  all  causes 
of  admiralty  and  maritime  jurisdiction. 

§  322.  Under  the  3d  section  of  this  act,  the  Hon.  Judge  Nel- 
son, the  justice  of  the  Supreme  Court,  allotted  to  the  second  cir- 
cuit, made  the  prescribed  order  in  the  following  form : 


"  It  having  been  satisfactorily  shown  to  me,  that  the  Hon.  Sam- 
uel K.  Betts,  District  Judge  of  the  Southern  District  of  New  York, 
is  disabled,  from  ill  health,  to  discharge  the  duties  of  his  office,  it 
is  ordered  that  James  W.  Metcalf ,  Esq.,  Clerk  of  the  said  District 
Court,  do  take,  during  such  disability  of  said  district  judge,  exam- 
inations and  depositions  of  witnesses,  and  make  all  necessary  rules 
and  orders  preparatory  to  the  finals  hearing  of  all  causes  of  admi- 
ralty and  maritime  jurisdiction,  according  to  the  Act  of  Congress, 
March  2, 1809. 

"  Samuel  Nelson. 
"  Washington,  Jan.  28th,  1850." 

This  order  is  entered  at  length  in  the  minutes  of  the  District 
Court,  and  in  pursuance  of  it,  the  clerk,  at  the  regular  term  of  the 
court,  calls  the  causes  of  admiralty  and  maritime  jurisdiction,  in 
their  order  on  the  docket  or  calender  of  causes,  and  performs  all 
the  functions  of  the  judge  in  such  causes,  except  to  hear  the  ar- 
guments and   decide  the  cause.    He  takes  down  the  testimony 


■*^1' 
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in  writing,  upon  which,  after  hearing  the  parties,  the  judge  de- 
cides. 

§  323.  In  all  suits  and  actions  in  any  District  Court  of  the 
United  States,  in  which  it  shall  appear  that  the  judge  of  such 
court  is  anyways  concerned  in  interest,  or  has  been  of  counsel  for 
either  party,  or  is  so  related  to  or  connected  with  either  party  as 
to  render  it  improper  for  him,  in  his  opinion,  to  sit  on  the  trial  of 
such  suit  or  action,  it  shall  be  the  duty  of  such  judge,  on  applica- 
tion of  either  party,  to  cause  the  fact  to  be  entered  on  the  records 
of  the  court ;  and,  also,  an  order  that  an  authenticated  copy  there- 
of, with  all  the  proceedings  in  such  suit  or  action,  shall  be  forth- 
with certified  to  the  next  Circuit  Court  of  the  district ;  and  if  there 
be  no  Circuit  Court  in  such  district,  to  the  next  Circuit  Court  in  the 
state ;  and  if  there  be  no  Circuit  Court  in  such  state,  to  the  most 
convenient  Circuit  Court  in  an  adjoining  state ;  which  Circuit  Court 
shall,  upon  such  record  being  filed  with  the  clerk  thereof,  take 
cognizance  thereof  in  the  like  manner  as  if  such  suit  or  action  had 
been  originally  commenced  in  that  court,  and  shall  proceed  to  hear 
and  determine  the  same  accordingly ;  and  the  jurisdiction  of  such 
Circuit  Com-tsh  all  extend  to  aU  such  cases  so  removed  as  were 
cognizable  in  the  District  Court  from  which  the  same  was  removed. 

SUPREME  COUBT. 

§  324.  The  Supreme  Court  of  the  United  States  consists  of  a 
dbief  justice  and  eight  associate  judg^.  It  has  exclusively  all 
such  jurisdiction  of  all  civil,  suits  in  admiralty,  against  embassa- 
dors or  other  public  ministers,  or  their  domestics,  or  domestic  ser- 
vants, as  a  court  of  law  can  have,  consistently  with  the  law  of 
nations.  And  also  of  all  civil  suits  in  admiralty,  when  a  state  is  a 
party,  except  between  a  state  and  its  citizens,  or  citizens  of  other 
states,  or  aliens. 

It  has  also  original,  but  not  exclusive,  jurisdiction  of  civil  suits 
in  admiralty,  between  a  state  and  citizens  of  other  states,  or  aliens, 
—  and  suits  brought  by  ambassadors,  or  other  public  ministers,  or 
in  which  a  consul,  or  vice-consul,  is  a  party. 

The  Supreme  Court  has  also  power  to  issue  writs  of  prohibition 
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to  the  District  Courts,  when  proceeding  as  Courts  of  Admiralty 
and  Maritime  jurisdiction.* 

The  Supreme  Court  has  also  jurisdiction,  on  appeal,  from  the 
Circuit  Courts,  in  all  cases  of  final  decrees  in  admiralty,  when  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value 
of  two  thousand  dollars/* 

§  325.  The  judges  of  all  these  courts  are  appointed  by  the 
President  of  the  United  States^  by  and  with  the  advice  and  consent 
of  the  Senate,  to  hold  during  good  behavior.  Before  ihej  proceed 
"to  execute  the  duties  of  their  respective  offices,  tiiiey  must  take  the 
following  oath  or  affirmation : 

^^I,  A.  B.,  do  solemnly  swear,  (or  affirm,)  that  I  will  administer 
justice  widiout  respect  to  persons,  and  do  equal  right  to  the  poor 
and  to  the  rich;  and  that  I  will  faithfully  and  impartially  discharge 
and  perform  all  the  duties  incumbent  on  me  as  judge,  &c.,  accord- 
ing to  the  best  of  my  abilities  &ad  understanding,  agreeably  to  the 
constitution  and  laws  of  the  United  States.    So  help  me  Gknl."  " 

§  326.  Their  commissions  are  issued  firom  the  Departm^it  of 
State,  and  are  simple  appointments  to  the  office,  without  any  enu- 
meration of  duties,  or  grant  of  powers  or  privileges.  Their  com- 
missions give  the  offi(^,  and  it  is  to  the  laws  of  Congress  alone 
that  they  are  to  look  for  their  duties,  their  powers,  and  their  privi- 
l^es.  The  commission  of  the  district  judge  is  in  the  following 
form: 

"ANDREW  JOHNSON, 
"President  of  the  United  States  of  America, 

"  To  all  who  shall  see  these  presents,  greeting : 

•      

"  Know  ye,  That,  reposing  special  trust  and  confidence  in  the  wis- 
dom, uprightness,  and  learning  of  Samuel  Blatchford,  of  New 
York,  I  have  nominated,  and  by  and  with  the  advice  and  consent 
of  the  Senate,  do  appoint  him  to  be  Judge  of  the  District  Court 


•  The  V.  B.  V.  Peters,  8  DaL  121.  ^«  Jud.  Act  of  1789,  §  18. 

"  Const  Art  2,  §  9,  Art.  8,  §  1 ;  Jud.  Act  of  1789,  §  a 
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of  the  United  States,  for  the  Southern  District  of  New  York,  and 

do  authorize  and  empower  him  to  execute  and  fulfil  the  duties  of 

that  office,  according  to  the  constitution  and  laws  of  the  said  United 

States,  and  to  have  and  to  hold  the  said  office,  with  all  the  powers, 

privileges,  and  emoluments  to  the  same  of  right  appertaining,  unto 

him,  the  said  Samuel  Blatchford,  during  his  good  behavior. 

"  In  testimony  whereof,  I  have  caused  these  letters  to  be  made 

patent,  and  the  seal  of  the  United  States  to  be  hereunto 

affixed.    Given  under  my  hand,  at  the  City  of  Washing- 

[l.  s.]  ton,  the  sixteenth  day  of  July,  in  the  year  of  our  Lord 

one  thousand  eighth  hundred  and  ^sixty-seven,  and  of  the 

Independence  of    the  United  States    of   America  the 

ninety-second. 

"ASDBBW  Johnson. 
«  By  the  President,  ^ 

J^*  William  H.  Sbwabd,  Secreia/ry  of  State.^^ 

The  conunisraon  of  the  judge  of  the  District  Court  is  usually 
inserted  at  length  in  the  minutes  of  the  court,  on  the  day  of  hig 
taking  his  seat  on  the  bench,  preceded  by  an  order,  as  follows : 

^The  Honorable  Samuel  Blatchford,  having  been  appointed 
judge  of  this  court,  and  having  taken  the  oath  required  by  law, 
took  his  seat  upon  the  bench,  and  his  commission  was  ordered  to 
be  entered  at  length  in  the  minutes." 

The  justice  of  the  Supreme  Court  and  the  judge  of  the  IXstrict 
Court  have  no  independent  commissions  as  judges  of  the  Circuit 
Court  The  circuit  judge  has  a  commission  in  the  following 
form: 

"ULYSSES  S.  GRANT, 
"  President  of  the  United  States  of  America, 

"  To  all  who  shall  see  these  presents,  greeting. 

"  Know  ye,  That,  reposing  special  trust  and  confidence  in  the 
wisdom,  uprightness,  and  learning  of  Lewis  B.  Woodruff,  of  New 
York,  I  have  nominated,  and  by  and  with  the  advice  and  consent 
of  the  Senate,  do  appoint  him  to  be  Circuit  Judge  of  the  Second 
Judicial  Circuit  of  the  United  States,  and  do  authorize  and  em- 
power him  to  execute  and  fulfil  the  duties  of  that  office,  according 
to  the  constitution  and  laws  of  the  said  United  States,  and  to  have 
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and  to  hold  the  said  office,  with  all  the  powers,  privileges,  and 
emoluments  to  the  same  of  right  appertaining,  unto  him,  the  said 
Lewis  B.  Woodruff,  during  his  good  behavior. 

"  In  testimony  whereof,  I  have  caused  these  letters  to  be 
made  patent,  and  the  seal  of  the  United  States  to  be  here- 
unto affixed.  Given  under  my  hand,  at  the  City  of 
[l.  s.]-  Washington,  the  twenty-second  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
nine,  and  of  the  Independence  of  the  United  States  of 
America,  the  ninety-fourth. 

"U.  S.  Grant. 
"By  the  President, 

"Hamilton  Fish,  Secretary  of  StateP 

■ 

The  circuit  judge  must  reside  in  his  circuit" 

§  327.  There  is  no  separate  commission  of  the  judge  nor  consti- 
tution of  the  court  in  admiralty  cases.  When  sitting  to  try  an  ad- 
miralty cause,  the  court  is  an  admiralty  court,  and  when  sitting 
to  try  a  criminal,  it  is  a  criminal  court;  and  the  court  passes  from 
the  trial  of  an  admiralty  cause  to  a  common  law  cause,  and  vice 
versa^  and  becomes  alternately,  at  the  same  sitting,  according  to 
the  nature  of  the  cause  on  trial,  an  admiralty  court,  an  equity 
court,  and  a  common  law  court  of  civil  or  criminal  jurisdiction, 
without  any  change  of  style,  form,  officers,  or  records,  except  that 
each  case  is  conducted  according  to  the  established  course  of  pro- 
ceedings appropriate  to  its  class.  It  is  thus  always  the  same  court, 
whether  acting  in  one  class  of  causes  or  another.  It  is  only  as 
admiralty  courts  that  they  are  here  to  be  considered. 

The  judges  are  not  allowed  to  exercise  the  profession  or  employ- 
ment of  counsel  or  attorney,  nor  to  be  engaged  in  the  practice  of 
the  law." 

§  328.  All  these  courts  have  power  to  issue  all  writs  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 

"  Act  of  April  10,  1869 ;  16  Stat,  at  Large,  44. 

"  The  Jonqnille,  6  Wheat  452;  JenningB  v.  Carson,  4  Granch,  24;  Act  of  Dec. 
18, 1812. 
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agreeable  to  the  principles  and  nsages  of  law.  They  have  also 
power  to  adopt  seals,  to  impose  and  administer  all  necessary  oaths 
or  affirmations,  and  to  punish,  by  fine  or  imprisonment,  at  the  dis- 
cretion of  the  court,  all  contempts  of  authority  in  any  cause  or 
hearing  before  the  court.  Also,  to  make  and  establish  all  neces- 
sary rules  for  the  orderly  conduct  of  business  in  said  courts,  pro- 
vided such  rules  are  not  repugnant  to  the  laws  of  the  United 
States." 

m 

§  329.  In  the  exercise  of  its  appropriate  jurisdiction,  the  Court 
of  Admiralty  exercises  equitable,  as  well  as  legal  jurisdiction.  If 
the  subject  be  of  a  maritime  nature,  and  so  within  the  power  of 
the  court,  and  be  of  such  a  nature  that  the  relief  must  be  in  the 
nature  of  equitable  relief,  the  court  is  entirely  competent  to  give 
the  equitable,  as  well  as  the  legal  relief.  It  has  the  capacity  of  a 
court  of  law,^nd,  in  certain  respects,  the  capacity  of  a  court  of 
equity.  In  its  decisions  upon  the  ultimate  rights  of  parties,  from 
considerations  of  Conscience,  justice  and  humanity,  it  Sometimes 
mitigates  the  severity  of  contracts,  and  moderates  exorbitant  de- 
mands," The  nature  of  maritime  controversies,  obviously,  how- 
ever, necessarily  excludes  from  courts  oi  admiralty,  large  classes 
of  cases,  such  as  specific  performance,  trusts,  tfec,  which  are  of 
frequent  occurrence  in  courts  of  equity."  And  the  Court  of  Ad- 
miralty is  not  a  court  of  general  equity,  nor  has  it  the  character- 
istic powers  of  a  court  of  equity,  but  it  is  bound,  by  its  nature  and 
constitution,  to  determine  the  cases  submitted  to  its  cognizance, 
upon  equitable  principles,  and  according  to  the  rules  of  natural 


"  Jud.  Act  of  1789,  §  14;  id.  §  17;  Act  of  Sept  29,  1789,  §  1;  The  XT.  S.  v. 
Hadflon,  7  Cranch,  32. 

"  Bdw.  Ad.  Jur.  31,  138,  178 ;  poet,  §  858;  The  Orleang  v.  Phoebus,  11  Pet.  175 ; 
Macomber  v.  Thompson,  1  Sum.  888 ;  Brown  v.  LnU,  2  id.  443 ;  Dnunmond's  Ad- 
ministrators f.  Magmder  &  Co.*s  Trustees,  9  Cranch,  125 ;  The  Hiram,  1  Wlieat, 
440;  The  Fortitude,  2  Dod.  58;  The  Minerva,  1  Hag.  Ad.  R.  357;  The  Cognac. 
2  id.  877 ;  Ellison  v.  The  Bellona,  Bee,  106 ;  The  Virgin,  8  Pet.  550. 

»«  Davis  V.  Child,  Daveis,  71 ;  S.  C.  3,  N.  Y.  Leg.  Obs.  147;  Kynock  v.  The  Ives, 
Newb.  205;  The  Larch,  2  Curt.  0.  C.  427;  KeUum  v.  Emerson,  id.  79;  The  Per- 
severance, Blatchf  .  &  H.  385. 


202  THE  AMEBIOAK  ADMIBALTT. 


justice.   It  cannot,  in  a  technical  sense,  be  called  a  court  of  equity. 
It  is  rather  a  court  of  '^  justice.^ 


}J  IT 


§  330.  These  courts,  in  the  exercise  of  their  admiralty  jurisdic- 
tion, have  three  great  classes  of  functions. 

They  are  Instance  courts,  in  which  are  heard  and  determined 
civil  suits  of  a  maritime  character  between  party  and  party. 

They  are  Criminal  courts,  in  which  are  tried  and  punished  those 
maritime  offences  of  which  the  acts  of  Congress  have  given  them 
jurisdiction. 

They  are  Prize  courts,  in  which  are  adjudicated  all  the  various 
admiralty  and  maritime  questions  relating  to  maritime  prizes  of 
war. 

Ab  instance  courts  and  prize  courts,  all  causes  are  heard  and  de- 
termined by  the  court  alone,  without  the  aid  of  a  jury.  As  crimi- 
nal Qpurts,  they  administer  justice  in  admiralty  casq^  with  the  aid 
of  a  grand  jury  and  a  petit  jury,  like  the  common-law  courts  of 
criminal  jurisdiction. 

§  331.  Clerks. — Each  of  these  courts  has  power  to  appoint  its 
clerk.  It  is  the  court,  not  the  judge  or  judges,  that  has  the  power 
of  appointment,  and  the  appointment  is,  in  the  first  instance,  prop- 
erly made  by  the  judge  or  judges,  by  a  written  certificate  of  ap- 
pointment. The  appointment  should  always  be  formally  made  by 
an  order  of  the  court,  duly  entered  in  the  minutes.  Each  clerk, 
before  entering  upon  the  execution  of  his  office,  must  take  the  f ol* 
lowing  oath : 

"  I,  A  B,  being  appointed  clerk  of  ,  do  solemnly 

swear,  (or  affirm,)  that  I  will  truly  and  faithfully  enter  and  record 
all  the  orders,  decrees,'  judgments,  and  proceedings  of  the  said 
court ;  and  that  I  will  faithfully  and  impartially  discharge  and 
perform  all  the  duties  of  my  said  office,  according  to  the  best  of 
my  ability  and  understanding;  so  help  me  God." 


"  The  Harriett*,  1  W.  Rob.  192;  The  Jacob,  4  Rob.  250;  The  NelBon,  6  Bob. 
227;  The  Saracen,  6  Moore,  74;  The  Juliana,  2,  Dod.  521;  Coote's  Prac.  8,  9;  The 
Trident,  1 W.  Rob.  85;  Andrews  v.  The  Essex  Fire  &  Marine  Ins.  Go.  8  Mason,  16. 
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The  cleric  nrast  also  give  ^  a  bond  with  sufficient  eureties^ 
(to  be  ^proved  by  the  court,)  to  the  United  States,  in  the  sum 
of  $2,000,  faithfully  to  discharge  the  duties  of  their  office,  and 
seasonably  to  record  the  decrees,  judgments,  and  determinations  of 
the  court" 

§  332.  It  is  the  duty  of  the  clerk  in  admiralty  cases,  to  perform 
all  those  services  which  are  usually  performed  by  clerks  of  courts, 
— to  receive  and  mark  its  files,  —  to  keep  and  affix  its  seal,  —  to 
issue  its  processes,  —  to  keep  its  minutes  of  proceedings  and  its 
rec<Mrds,  —  and  to  administer  oal^,  take  bail,  &c.,  in  ^ourt, — 
being  in  all  these  matters,  the  servant  of  the  court  whose  power  he 
aids.  He  has  authority  by  statute,  to  take  bail  and  depositions  in 
certain  cases,  and  to  perform  various  duties  in  case  of  the  inabil^ 
ity  of  the  judge,  as  has  been  before  stated;  and  he  keeps  the 
account  of  the  moneys  deposited  in  court  He  is  bound,  at  every 
stated  session  of  the  court,  to  present  an  account^  to  the  court,  of 
all  the  moneys  remaining  therein  subject  to  its  order,  stating  par* 
ticularly  on  account  of  what  causes  said  moneys  are. deposited, 
which  account,  with  tiiie  vouchers,  must  be  filed.  He  may  be 
attached  for  contempt,  if  he  refuse  or  neglect  to  obey  the  orders  of 
the  court  for  depositing  such  moneys,"  and  he  may  have  an  attach- 
ment against  a  party  for  the  non-payment  of  his  f ees.^ 


u 


§  333.  In  the  Southern  District  of  New  York,  the  clerk  keeps, 
as  one  of  the  books  of  the  court,  an  Admiralty  Register,  in  which, 
as  soon  as  the  libel  is  filed,  he  ent^i9  the  title  of  each  admiralty 
cause,  a  brief  note  of  the  caiuse  of  action,  the  names  of  the  proctors, 
and  chronological  minutes  of  the  steps  in  the  cause,  to  its  final 
determination. 

-  Sudi  a  register  so  greatly  promotes  the  convenience  of  the 
court,  the  cletk,  and  the  parties,  and  is  so  usefulin  preserving  the 
due  order  of  proceedings,  and  making  them  acoes^ble  to  all  wh6 
may  be  entitled  to  know  them,  that  it  is  aluKMt  a  matter  of  neces- 

"Jnd.Act,  §7. 

>•  Act, of  May  8, 1792,  §  8,  10;  Jsm.  45,  Act  of  March  2, 1809;  ante,  %  321; 
Act  of  March  3, 1817. 

^  Caldwell  v.  Jael^on,  7  Cianeh,  276. 
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Bity  in  courts  having  much  admiralty  business,  and  is  so  useful  in 
all  cases,  that  it  might  well  be  required,  by  a  general  rule  of  the 
Supreme  Court,  to  be  kept  in  all  the  courts  of  the  United  States. 

§  334.  Proctors  and  Advocates. — In  all  the  courts  of  the 
United  States,  the  parties  may  plead  and  manage  their  own  causes 
personally,  or  by  the  aid  of  such  attorneys  or  counsel  as'  by  the 
rules  of  the  courts  respectively  are  permitted  to  manage  and  con- 
duct causes  therein.  Attorneys  in  admiralty  courts  are  called 
proctors, — from  the  \a,\x^^  procurator^  —  Yt^im^^  procureur^  — 
after  the  usage  of  the  civil  law ;  and  counsellors  are  called  advo- 
cates. The  modes  and  conditions  of  admission  as  proctors  and 
advocates  are  different  in  different  districts,  the  whole  matter 
being  entirely  subject  to  the  rules  of  the  respective  courts. 

It  is  the  peculiar  duty  of  the  proctor  to  conduct  the  proceedings 
out  of  court,  —  process,  pleadings,  entries,  stipulations,  admissions, 
consents,  settlements,  and  motions.  He  is  the  nominal  represen- 
tative of  the  party,  and  his  name  should  appear  in  all  the 
papers;  and  all  orders  should  be  stated  to  have  been  made  on  his 
motion. 

It  is  the  peculiar  duty  of  the  advocate  to  represent  the  party  in 
court, -^  to  niake  motions,  examine  witnesses,  address  the  court, 
and  advocate  the  cause."** 

§  335.  Proctors  are  more  properly  appointed  by  the  party  in 
writing;  but  there  is  no  legal  necessity  for  a  written  proxy, — a 
verbal  appointment  is  sufficient ;  and  till  denied,  the  court  always 
presumes  the  proctor  who  appears  has  proper  authority.  The 
court  may  always  call  upon  him  to  state  for  whom  he  is  authorized 
to  appear. 

If  the  party  have  a  proctor  and  advocate,  he  cannot  conduct 
the  cause  himself ;  nor  can  he  call  to  his  assistance  one  who  is  not 
a  proctor  or  advocate  of  the  coiirt. 

Both  ^proctor  and  advocate,  while  the  cause  is  pending,  have  full 
power  over  it.  After  final  decree,  they  have  no  power,  except  to 
sue  out  execution  and  superintend   and  direct  its  enforcement. 

•»  Judiciary  Act  of  1789,  §  35 ;  Bette*  Prac.  9, 10,  13. 
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They  have  no  power  to  discharge  the  decree,  except  on  itB  perf onn- 
ance,  unless  authorized  by  the  party." 

§  336.  The  power  of  the  proctor  and  advocate  is  revocable  by 
the  party  without  cause  assigned.  It  should  be  done  by  leave  of 
the  court,  on  notice  to  the  proctor.  And,  on  the  application  of 
the  party,  the  general  powers  of  the  proctor  or  advocate  may  be 
restricted. 

Proctors  and  advocates  are  oflScers  of  the  law,  held  to  the 
strictest  integrity,  and  the  best  faith  and  honor  to  their  clients  and 
the  court  They  are  accountable  to  the  court  for  their  professional 
conduct,  and  are  subject  to  be  deprived  of  their  privileges  and 
office,  and  otherwise  punished,  by  attachment,  fine,  or  imprison- 
ment by  the  court,  for  violation  of  professional  duty,  or  for  such 
moral  delinquency  as  would  bring  into  disrepute  the  administration 
of  justice. 

§  337.  The  United  States  are  always  represented  in  all  cases  in 
court,  civil  as  well  as  criminal,  by  the  District  Attorney  of  the 
United  States  for  the  district  in  which  the  suit  is  pending,  except 
in  the  Supreme  Court.  In  that  court,  the  Attorney  General  of  the 
United  States  represents  the  Government." 

§  338.  United  States  Commissioners,  —  By  the  Act  of  Feb.  20, 
1812,  chap.  26,  the  Circuit  Courts  of  the  United  States  are  author- 
ized, whenever  the  extent  of  their  districts  renders  it  necessary  to 
appoint  such  and  so  many  discreet  personb  within  the  district  as 
may  be  necessary,  to  take  acknowledgments  of  bail  and  affidavits, 
to  have  the  like  force  and  effect  as  if  taken  before  a  judge  of  the 
court.  By  the  Act  of  March  1,  1817,  chapter  30,  they  are  also 
authorized  to  take  affidavits  and  bail  in  civil  causes  in  the  District 
Courts ;  and  are  also  authorized  to  take  depositions  under  the  30th 
section  of  the  Judiciary  Act  of  1789.    By  the  Act  of  August 


«  Jnd.  Act  of  1789,  §  85 ;  Betta'  Prac  11 ;  The  Whilelmine,  1  W.  Rob.  885 ; 
The  Frederick,  1  Hag.  Ad.  B.  228;  Mynn  t?.  Robinson,  2  Hag.  Eco.  195 ;  Prentdoe  9. 
Prentice,  8  PhilL  811 ;  Whish  v,  Hesse,  8  Hagg.  Eoc.  687 ;  In  the  Goods  of  Lady 
H.  Finch,  id.  255 ;  Bette*  Prac.  18,  14 ;  The  Harriet,  01c.  222. 

«  Jud.  Act  of  1789,  §  85. 
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23, 1842,  chapter  188,  tiiey  ^e  clothed  with  all  the  powers  that  a 
judge  or  justice  of  the  peace  may  exercise,  under  the  sixth  section 
of  the  Act  of  July  20, 1790,  on  the  government  and  regulation  of 
seamen  in  the  merchant  service.  They  are  also  empowered  to 
exercise  all  the  powers  that  any  justice  of  the  peace,  or  other  mag- 
istrate of  any  of  the  United  States,  may  exercise  in  respect  to  offen- 
ders for  any  crime  or  offence,  by  arresting,  imprisoning,  or  bailing 
the  same,  under  and  by  virtue  of  the  32d  section  of  the  Judiciary 
Act  of  1789,  and  to  require  and  to  take  recognizances  of  wit- 
nesses.** 

By  the  Act  of  September  16, 1850,  it  is  provided,  that  in  all  cases, 
in  which,  under  the  laws  of  the  United  States,  oaths,  or  affirmations, 
or  acknowledgments  may  now  be  taken  or  made  before  any  justice 
or  justices  of  the  peace  of  any  state  or  territory,  such  oaths,  affirma- 
tions, or  acknowledgments  may  be  hereafter  also  taken  or  made 
by  or  before  any  notary  public,  duly  appointed  in  any  state  oi* 
territory,  and,  when  certified  under  the  hand  and  official  seal  of 
such  notary,  shall  have  the  same  force  and  effect  as  if  taken  or 
made  by  or  before  such  justice  or  justices  of  the  peace.  It  is 
further  provided  that  the  same  powers  shall  be  vested  in  the  United 
States  Commissioners ;  and  all  laws,  and  parts  of  laws  for  punish- 
ing perjury,  or  subornation  of  perjury,  committed  in  any  such  oaths 
or  affirmations,  when  taken  or  made  before  a  justice  of*  the  peace, 
shall  apply  to  any  such  offence  committed  in  any  oaths  or  affir- 
mations, which  may  be  taken  under  the  act,  before  a  notary  pub- 
lic or  a  commissioner.'* 

Notaries  public  are  also  authorized  to  take  depositions  and  do 
such  other  acts  in  relation  to  evidence  to  be  used  in  the  courts  of 
the  United  States,  in  the  same  manner,  and  with  the  same  effect, 
as  commissioners." 

§  339.  By  the  rules  of  the  Supreme  Court,  they  are  also  author- 
ized to  take  bonds  or  stipulations  in  admiralty  cases,'^  and  in  cases 


^  Act  of  Feb.  20, 1812;  2Stat.  at  Large,  679;  Act  of  March  1,1817.  8  id.  850; 
Act  of  Augofit  28,  1842 ;  5  id.  516. 

<«  Act  of  September  16,  1850,  9  Stat,  at  Large,  458. 
^  Act  of  July  29, 1854,  10  Stat,  at  Large,  815. 
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where  the  court  may  deem  it  expedient  or  necessary,  for  the  pur- 
poses of  justice,  the  court  may  refer  any  matters  arising  in  the  pro- 
gress of  the  suit,  to  one  or  more  commissioners,  to  hear  the  parties 
and  make  report' therein,  with  all  the  power  of  Masters  in  Chan- 
cery, in  references  before  them,  including  the  power  to  administer 
oaths  and  examine  parties  and  witnesses."  This  rule  unquestiona- 
bly authorizes  the  court  to  refer  matters  to  any  person  who,  by 
their  order  of  reference,  may  be  appointed  a  commissioner  for  that 
matter  alone,  but  it  is  also  the  practice,  under  it,  to  refer  matters 
"  to  a  commissioner,"  leaving  the  party  to  select  such  one  of  the 
regularly  appointed  United  States  Commissioners,  as  he  may 
prefer  to  employ. 

§  340.  TJie  Ma/rsJiaZ.  —  The  marshal  of  the  district  is  the 
executive  officer  of  the  Supreme  Court,  the  Circuit  Courts,  and 
.  the  Districts  Courts,  in  the  district  for  which  he  is  appointed. 
He  is  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  for  four  years,  removable  at  the  pleasure 
of  the  President.    His  commission  is  in  the  following  form : 

"ULYSSES  S.  GRANT, 

"President  of  the  United  States  of  America, 

"  To  all  who  shall  sefe  these  presents,  greeting: 

"  Know  ye,  That,  reposing  special  trust  and  confidence  in  the 
int^^ty,  ability,  and  diligence  of  Francis  C.  Barlow,  I  have 
nominated,  and  by  and  with  the  advice  and  consent  of  the  Senate, 
do  appoint  him  Marshal  of  the  United  States,  in  and  for  the 
Southern  District  of  New  York,  and  do  authorize  and  empower 
him  to  execute  and  fulfil  the  duties  of  that  office  according  to  law. 
And  to  have  and  to  hold  the  said  office,  with  all  the  powers,  privi- 
leges, and  emoluments,  to  the  same  of  right  appertaining  unto 
him,  the  said  Francis  C.  Barlow,  for  the  term  of  four  years  from 
the  day  of  the  date  hereof,  subject  to  the  conditions  prescribed  by 
law. 

"  Ad.  Rule  5,  85.  ««  Ad.  Rule,  44. 
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"In  testimony  whereof,  I  have  caused  these  letters  to  be 

made  patent,  and  the  seal  of  the  United   States  to  be 

hereunto  affixed.     Given   under  my  hand,  at  the  City 

[l.  6.]    of  Washington,  the  fifteenth  day  of  April,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  sixty-nine, 

and    of    the    Independence  of   the   United    States    of 

America,  the  ninety-third. 

"U.  S.  Geant. 
"By  the  President, 

"Hamilton  Fish,  Secretary  of  Stated 

Before  he  enters  on  the  duties  of  his  office,  he  must  become 
bound  for  the  faithful  performance  of  the  same,  by  himself  and 
by  his  deputies,  before  the  judge  of  the  District  Court  of  the 
United  States,  jointly  and  severally,  with  two  good  and  sufficient 
sureties,  inhabitants  and  freeholders  of  the  district,  to  be  approved  , 
by  the  district  judge,  in  the  sum  of  $20,000,  and  must  take,  before 
said  judge,  as  must  also  his  deputies,  before  they  enter  on  the 
duties  of  their  appointment,  the  following  oath  of  office: 

"  I,  A.  B.,  do  solemnly  swear,  (  or  affirm,)  that  I  will  faithfully 
execute  all  lawful  precepts  directed  to  the  marshal  of  the  district 
of  under  the  authority  of  the  United  States,  and  true 

returns  make,  and   in  all  things  well  and  truly,  and  without 
malice  or  partiality,  perform  the  duties  of  the  office  of  marshal,  or 
marshal's  deputy,  (as  the  case  may  be,)  of  the  district  of 
during  my  continuance  in  said  office,  and  take  only  my  lawful  fees. 
So  help  me  God." 

§  341.  It  is  his  duty  to  execute,  throughout  the  district,  all  law- 
ful precepts  directed  to  him,  and  issued  under  the  authority  of  the 
United  States,  and  he  has  the  same  powers  in  executing  the  laws 
of  the  United  States,  as  sheriffs  and  their  deputies  in  the  several 
states  have,  by  law,  in  executing  the  laws  of  the  respective  States. 
He  has  power  to  command  all  necessary  assistance  in  the  execu- 
tion of  his  duty,  and  to  appoint,  as  there  shall  be  occasion,  one  or 

«*  Jud.  Act  of  1789,  §  37;  Conk.  Treat  2d  edit  116. 
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more  deputies,  who  shall  be  removable  from  oflSce  by  the  judge  of 
the  District  Court,  or  the  Circuit  Court  sitting  within  the  district, 
at  the  pleasure  of  either." 

§  342.  If  the  marshal  or  his  deputy  be  a  party  to,  or  interested 
in,  the  suit  or  proceeding,  the  suits  and  precepts  therein  shall  be 
directed  to  such  disinterested  person  as  the  court,  or  any  justice  or 
judge  thereof,  may  appoint,  and  the  person  so  appointed  is  author- 
ized to  execute  and  return  the  same. 

In  case  of  the  death  of  the  marshal,  his  deputies  continue  in 
office,  unless  otherwise  specially  removed,  and  execute  the  office  in 
the  name  of  the  deceased,  until  another  marshal  be  appointed  and 
Bwom. 

The  defaults  or  misfeasances  in  office  of  the  deputies,  as  well 
after  as  before  the  death  of  the  marshal,  are  breaches  of  the  con- 
,  dition  of  the  marshal's  bond,  and  the  deputies  are  responsible  to 
the  executors  or  administrators  of  the  marshal,  in  the  same  man- 
ner as  to  him  in  his  life-time." 

« 

§  343.  When  the  marshal  or  his  deputy  is  removed  from  office, 
or  his  term  has  expired,  he  has  power  to  execute  all  such  precepts 
as  are  in  his  hands  at  the  time;  and  the  marshal  is  answerable 
for  the  delivery  to  his  successor  of  all  prisoners  in  his  custody. 
The  removal  does  not  take  effect  till  notice  of  the  appointment  of 
the  successor." 

§  344.  The  United  States,  at  the  organization  of  the  government 
had  no  prisons,  and  by  a  joint  resolution,  passed  September  23, 
1789,  recommended  the  legislatures  of  the  states  to  pass  laws, 
making  it  the  duty  of  the  keepers  of  the  state  jails,  to  receive  and 
keep  the  prisoners  committed  under  the  authority  of  the  United 
States,  the  United  States  paying  at  the  rate  of  fifty  cents  a  month 
for  each  prisoner  during  the  time  he  should  be  confined,  and  also 
supporting  prisoners  committed  for  offences.     If  any  state  did 


*  Ad.  Rule  41 ;  Act  of  February  28, 1795,  to  Suppress  Insurrections,  §  9. 
"  Jud.  Act,  1789,  §  28;  videWortman  v.  Oonyngham,  1  Pet  C.  C.  E.  241;  Rogers 
«.  The  MarshaU,  1  Wallace,  645. 
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not  pass  such  law,  or  should  retract  it  after  passing  it,  tho 
marshal  is  authorized,  under  the  direction  of  the  judge  of  the 
district,  to  have  and  fit  up  a  convenient  place  for  a  temporary 
jaU." 

After  a  prisoner  is  committed  to  the  state  jail,  he  is  no  longer 
in  the  custody  of  the  marshal,  nor  controllable  by  him ;  and  the 
marshal  is  not  liable  for  the  escape  of  a  debtor  committed  to  a 
state  jail." 

§  345.  If  the  marshal  or  his  ^deputies  neglect  or  violate  their 
duty,  or  disobey  the  order  of  the  court,  they  may  be  attached  as 
for  a  contempt" 

The  marshal  may  also,  by  order  of  the  court,  compel  the  pay- 
ment of  his  fees,  by  summary  process  of  attachment  against  the 
party  liable  to  pay  them." 

»  Conk.  Treat  2d  edit.  118, 124;  Besa  Sept.  23, 1789;  Beso.  Mazch  3, 1791; 
Reeo.  March  3,  1821. 

**  These  proyisionB,  by  which  all  prisoners  of  the  United  States  are  transferred 
to  the  state  sheriff  of  the  oonnty,  have  saved  the  expense  of  providing  jails  of  the 
United  States ;  bat  it  may  well  be  questioned  whether  the  inoonyenienoes,  risks, 
and  actoal  evils  of  thus  placing  the  execation  of  the  U.  S.  laws,  and  the  protec- 
tion of  the  rights  of  citizens  of  other  states,  under  the  control  of  state  oflioers,  do 
not  more  than  connterbalance  the  expense. 

Randolph  v.  Donaldson,  9  Cranch,  76. 

>*  Act  of  March  3,  1817;  The  U.  S.  v.  The  Lawrence,  7  N.  T.  Leg.^Obs.  174. 

**  CaldweU  v.  Jackson,  7  Cranch,  276 ;  Anonymous,  2  GaU.  101. 
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CHAPTER    XIX. 

The  Pbaotiob  of  the  Amertoan  Admiralty  Courts,  historically 

Considered. 

§  346.  It  has  been  remarked,  that  the  grant  of  the  jurisdiction 
in  all  admiralty  and  maritime  cases  was  made  total,  because  these 
cases  are  in  some  sort  international,  and  at  least  are  of  such 
character  as  to  render  it  eminently  proper  that  they  should  be 
subject  to  the  legislation  and  control  of  the  general  government, 
instead  of  being  subject  to  the  fluctuating  and  various  regulations 
of  the  state  governments,  which  from  the  necessity  of  the  case, 
could  have  no  common  arbiter,  and  could  not  fail  to  be  found 
disagreeing  from,  or  conflicting  with,  that  great  system  of  mari- 
time law  which  the  interests  of  commerce  require  to  be  main- 
tained in  its  unity  and  integrity.  For  an  analogous  reason, 
the  admiralty  courts  of  the  United  States  could  not  fail  to  be 
more  useful  and  more  acceptable  to  the  people,  as  their  practice 
should  be  simplified  and  made  the  same  in  every  part  of  the 
United  States.* 

§  M7.  The  practice  in  the  courts  of  the  United  States,  sitting  as 
courts  of  common  law,  was  made  to  conform  to  that  of  the  Supreme 
Courts  of  the  respective  states.  As  all  the  states  had  courts  of 
common  law,  to  which  the  citizen  usually  resorted,  and  with  whose 
mode  of  proceeding  he  was  acquainted,  it  was  not  desirable  that 
the  general  government  should,  in  that  matter,  introduce  an  incon- 
venient novelty,  or  establish  a  uniformity  of  practice  which  could 
hardly  fail  to  be  burdensome.  On  the  other  hand,  the  admiralty 
and  maritime  jurisdiction  was,  by  the  constitution,  entirely  trans- 
ferred from  the  states  to  the  general  government,  and  made  a 

*  Betts^  Prac.  art  ziy. 
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purely  federal  jurisdiction,  of  limited  extent  and  peculiar  charac- 
ter, and  it  was  equally  desirable  that  it  should  be  uniform  through- 
out the  states,  as  well  as  conformable  to  the  course  of  proceedings 
in  the  admiralty  courts  of  other  nations,  and  of  the  separate 
states,  before  the  adoption  of  the  constitution. 

§  348.  The  act  to  establish  the  judicial  system  of  the  United 
States  was  passed  on  the  24th  September,  1789,  and  five  days 
thereafter,  on  the  29th  of  the  same  month,  was  passed  the  "  Act  to 
regulate  the  processes  in  the  courts  of  the  United  States."  This 
act  adopted,  as  the  practice  of  the  courts  of  the  United  States,  in 
the  respective  states,  in  suits  at  common  law,  the  practice  of  the 
Supreme  Courts  of  the  states,  and  provided  also  that  "  The  forms 
and  modes  of  proceedings  in  causes  of  equity  and  of  admiralty 
and  maritime  jurisdiction,  shall  be  dccording  to  the  course  of  the 
civil  law.^^  This  act  was,  by  its  own  provision,  to  continue  in  force 
until  the  end  of  the  next  session  of  Congress,  and  no  longer.'  It 
was  continued  May  26, 1790,  and  Feb.  18, 1791;  and  repealed,  and 
its  place  supplied  May  8, 1792."  Its  necessary  effect  was,  how- 
ever, to  start  the  courts  on  that  system  of  practice,  and  really  to 
impose  upon  them,  in  admiralty  and  maritime  cases,  the  civil  law 
practice,  as  that  under  which  they  must  continue  to  administer  jus- 
tice, even  after  the  expiration  of  that  act,  until  further  provision 
should  be  affirmatively  made. 

§  349.  This  adoption,  however,  of  the  course  of  the  civil  law, 
without  modification  or  exception,  could  not  fail  to  be  somewhat 
embarrassing,  by  keeping  the  courts  fettered  by  many  rules  and 
proceedings,  which  in  the  admiralty  and  maritime  courts  of  other 
countries,  to  which  ours  were  to  be  assimilated,  had,  long  before, 
been  directly  abrogated  or  allowed  by  tacit  neglect  to  give  place  to 
simpler  and  less  technical  proceedings ;  and  might,  in  a  measure, 
defeat  the  very  unity  and  uniformity  which  it  was  intended  to 


«  Process  Act  of  1789,  §  2;  2  Bior.  Laws  U.  S.  72;  The  St  Lawrence,  1 
Black.  528;  Manro  v.  Almeida,  10  Wheat  473;  vide  The  American  Lis.  Co.  v, 
Johnson,  Blatchf.  &  H.  10. 

*  1  Stat  at  Large,  93, 123,  191,  275. 
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establish.  Accordingly,  in  1792,  Congress  passed  the  act  "For 
regulating  processes  in  the  courts  of  the  United  States,"  which 
provided  that  the  forms  of  writs,  executions  and  other  process, 
except  their  style,  and  the  forms  and  modes  of  proceedings  in  suits 
of  admiralty  and  maritime  jurisdiction,  should  be  according  to  the 
principles^  rules  a/nd  usages  which  belong  to  courts  of  admiralty^ 
as  contradistinguished  from  courts  of  common  law.  Subject, 
however,  to  such  alterations  and  additions  as  the  said  courts  should 
in  their  discretion  deem  expedient,  or  to  such  regulations  as  the 
Supreme  Court  of  the  United  States  should  think  proper  from  time 
to  time,  by  rule  to  prescribe  to  any  circuit  or  district  court  concern- 
ing the  same.* 

§  350.  Under  this  act  of  1792,  the  practice  of  the  courts  in  admi- 
ralty and  maritime  cases  has  maintained  its  characteristic  resem- 
blance to  the  principles,  rules  and  usages  of  courts  of  admiralty. 
The  courts,  however,  in  the  differejit  districts,  have  differed  from 
each  other  in  many  of  the  less  important  details,  quite  as  much  as 
the  whole  have  differed  from  the  admiralty  courts  of  other  coun- 
tries, while  in  all  can  be  traced  the  e\ddence  of  their  common 
descent  from  the  practice  of  the  civil  law.* 

§  351.  The  primitive  Roman  law-suit  had  few  details  and  little 
machinery.  The  plaintiff  himself,  without  writ,  seized  his  adver- 
sary by  the  neck,  and  took  him  by  force  before  the  Prsetor.  The 
plaintiff  told  his  grievance,  the  defendant  his  defence ;  proof  was 
taken  if  necessary;  the  cause  was  decided  without  delay;  and  if 
the  demand  was  not  paid,  the  defendant  was  confined  as  a  crimi- 
nal, or  payment  was  enforced  by  a  forcible  sale  of  his  property. 
Necessity  and  convenience  transformed  the  power  to  arrest  from 
the  party  himself  to  oflScers  of  justice  appointed  for  the  purpose. 
The  order  of  the  judge  then  became  necessary,  which  soon  ripened 
into  a  process  or  citation.     The  judge  required  a  written  statement 


*  Dnnlap  Prao.  73,  79;  Grayson  «.  Viiginia,  8  DaL  320;  Manro  v.  Almeida,  10 
Wheat  478;  Process  Ax^  of  1792,  §  2;  2  Bior  Law  TJ.  S.  299;  The  St  Lawrence, 
1  Black.  528. 

*  TheTJ.  S.  V,  The  Little  Charles,  1  Brock.  380;  Jennings  d.  Carson,  4  Cranch,  2. 
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of  the  plaintifiPs  case,  which  soon  became  the  libel.  Security  to 
appear  and  to  pay  the  debt,  or  bail,  took  the  place  of  forcible  de- 
tention; and  a  written  statement  of  the  defence  was  demanded 
instead  of  a  verbal  one.  Delays  ensued, — ingenuity,  and  wisdom, 
and  eloquence  were  put  in  requisition,  —  and  from  thence  sprung 
the  legal  profession,  and  from  their  acuteness  and  habits  of  analy- 
sis, grew  inevitably  and  insensibly  a  complicated  and  technical 
system  of  proceedings,  which  had  come  to  the  greatest  perfection 
of  strictness  in  the  time  of  the  empire.  Many  of  the  details  of 
that  practice  are  now  unknown ;  and  although  Brown  asks  with 
emphasis,  —  "  How  can  the  practice  of  the  Admiralty  Court  be  in- 
telligible without  knowing  the  practice  of  the  civil  law?"  and  Lord 
Hardwicke  says,  —  "The  Court  of  Admiralty  always  proceeds  ac- 
cording to  the  rules  of  the  civil  law,"  this  is  true  only  in  a  very 
general  sense.* 

§  352.  The  course  of  a  law-suit  in  ancient  Eome,  so  far  as  it  can 
be  now  ascertained,  and  even  as  it  exists  at  this  time  in  the  coun- 
tries subject  to  the  civil  law  after  many  centuries  of  modifications 
and  meliorations,  is  only  of  the  same  type  with  a  suit  in  admiralty, 
as  conducted  in  modem  days.  And  the  study  of  that  wonderfully 
refined  and  artificial  mode  of  proceeding,  in  all  its  details  of  sub- 
division and  systematic  distribution  of  subjects,  cannot  fail  to  have 
a  salutary  effect  upon  the  mind  of  the  student,  in  furnishing  him 
a  careful  analysis  and  classification  of  all  the  elements  of  a  com- 
plete system  of  remedies  through  the  medium  of  courts  of  justice, 
and  could  not  be  without  its  advantage  in  showing  him  the  origin 
of  many  actual  rules  of  practice  in  courts  of  admiralty,  —  still  the 
deviation  from  that  original  type  is  so  wide,  and  so  great  a  propor- 
tion of  the  details  have  been  wisely  allowed  to  fall  into  disuse,  that 
no  attempt  will  be  made  to  furnish  even  a  synopsis  of  the  Boman 
practice,  nor  to  elucidate,  much  less  to  cover  up  or  encumber  that 
which  is  in  its  nature,  simple,  intelligible  and  natural,  by  the  ob- 
solete learning  and  multifarious  technicalities  of  earlier  periods  or 


«  Dunlap  Prac.  73,  75 ;  2  Brown  Civ.  &  Ad.  Law,  607;  Sir  Henry  Blount's  Case, 
1  Atk.  205 ;  Lane  v.  Townsend,  Ware,  298,  299 ;  The  American  Ins.  Co.  v.  John- 
ton,  Blatoht  &  H.  17. 
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other  countries.  The  attempt  will  be  only,  in  as  simple  and  intel- 
ligible a  manner  as  practicable,  to  give  the  actual  practice  of  the 
courts  of  the  United  States  in  admiralty  and  maritime  causes,  and 
this  without  collecting  the  local  rules  of  the  various  courts  in  which 
diversity  exists,  which  would  only  tend  to  keep  up  a  diversity,  that 
in  time  might  lead  to  the  establishment  of  several  systems  of  ad- 
miralty practice,  instead  of  that  uniformity  which  should  be  estab- 
lished in  all  the  courts  of  admiralty  and  maritime  jurisdiction/ 

§  353.  The  actual  admiralty  practice  of  modem  times,  is  in 
truth,  BO  natural  and  simple,  that  it  is  not  easy  to  see  why  any  di- 
versity should  exist  in  the  established  practice.  The  deviations 
from  a  universal  and  uniform  system  of  proceedings  which  may  be 
necessary  in  particular  cases,  may  well  enough  be  left  to  the  dis- 
cretion of  the  court,  to  be  exercised  as  the  circumstances  of  the 
case  may  demand,  without,  in  any  manner,  affecting  the  general 
rule.  Congress  seems  to  have  felt  the  importance  of  this  uniform- 
ity, and  with  a  view  more  ftdly  to  secure  it,  to  have  passed  the  act 
of  August  23, 1842.    Sections  six  and  seven  are  as  follows: " 

§  354.  "  Seo.  6.  That  the  Supreme  Court  shall  have  full  power 
and  authority,  from  time  to  time,  to  prescribe  and  regulate,  and 
alter,  the  forms  of  writs  and  other  process  to  be  used  and  issued  in 
the  District  and  Circuit  Courts  of  the  United  States,  and  the  forms 
and  modes  of  framing  and  filing  libels,  bills,  answers,  and  other 
proceedings  and  pleadings,  in  suits  at  common  law  or  in  admiralty 
and  in  equity  pending  in  the  said  courts,  and  also  the  forms  and 
modes  of  taking  and  obtaining  evidence,  and  of  obtaining  discovery, 
and  generally  the  forms  and  modes  of  proceeding  to  obtain  relief, 
and  the  forms  and  modes  of  drawing  up,  entering  and  enrolling 
decrees,  and  the  forms  and  modes  of  proceeding  before  trustees 
appointed  by  the  court,  and  generally  to  regulate  the  whole  prac- 
tice of  the  said  courts,  so  as  to  prevent  delays  and  to  promote 
brevity  and  succinctness  in  all  pleadings  and  proceedings  therein, 
and  to  abolish  all  unnecessary  costs  and  expenses  in  any  suit  therein. 

'  Drmlap  Praa  79 ;  The  Mary  Jane,  Blatchf.  &  H.  891. 
«  6  Stat  at  Large,  518. 


216  THE  AHEBICAK  ADMIBALTT. 

§  355.  "  Sec.  7.  That,  for  the  purpose  of  farther  diminishing  the 
costs  and  expenses  in  suits  and  proceedings  in  the  said  courts,  the 
Supreme  Court  shall  have  full  power  and  authority,  from  time  to 
time,  to  make  and  prescribe  regulations  to  the  said  District  and 
Circuit  Courts,  as  to  the  taxation  and  payment  of  costs  in  all  suits 
and  proceedings  therein ;  and  to  make  and  prescribe  a  table  of  the 
various  items  of  costs  which  shall  be  taxable  and  allowed  in  all 
suits,  to  the  parties,  their  attorneys,  solicitors,  and  proctors,  to  the 
clerk  of  the  court,  to  the  marshal  of  the  district,  and  his  deputies, 
and  other  officers  serving  process  to  witnesses,  and  to  all  other  per- 
sons whose  services  are  usually  taxable  in  bills  of  cost.  And  the 
items  so  stated  in  the  said  table,  and  none  others,  shall  be  taxable 
or  allowed  in  bills  of  costs ;  and  they  shall  be  fixed  as  low  as  they 
reasonably  can  be,  with  a  due  regard  to  the  nature  of  the  duties 
and  services  which  shall  be  performed  by  the  various  officers  and 
persons  aforesaid,  and  shall  in  no  case  exceed  the  costs  and  ex- 
penses now  authorized,  where  the  same  are  provided  for  by  existing 
laws."  The  powers  of  the  court  seem  to  be  confined  by  the  act, 
strictly  to  regulating  the  conduct  of  a  suit 

§  356.  Under  that  act,  the  Supreme  Court,  in  1844,  adopted 
"  Rules  of  Practice  of  the  Courts  of  the  United  States,  in  causes 
of  Admiralty  and  Maritime  Jurisdiction,  on  the  Instance  side 
of  the  Court,  —  in  pursuance  of  the  act  of  23d  August,  1842, 
chap.  188."  These  rules,  although  in  many  respects  imperfect 
as  a  system  of  practice,  lay  down  and  establish  the  leading 
and  characteristic  outlines  of  the  admiralty  practice,  leaving 
the  District  and  Circuit  Courts  to  regulate  the  practice  of  those 
courts,  respectively,  in  such  manner  as  they  shall  deem  most 
expedient  for  the  due  administration  of  justice  in  suits  in 
admiralty,  in  all  cases  not  provided  for  by  the  rules  adopted  by 
the  Supreme  Court*  These  rules,  also,  pre-suppose  a  knowl- 
edge of  the  general  course  of  admiralty  practice,  and  of  ipany 
of  its  details,  as  it  has  come  to  us  from  the  civil  law  courts  on 
the  continent,  modified  in  England  by  the  practice  of  the  eccle- 


*  Ad.  Rule  46.    These  Rules  are  inserted  at  len^^  in  the  Appendix. 
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siastical  courts  and  the  Court  of  Chancery,  and  to  those  who 
are  already  familiar  with  the  course  of  admiralty  proceedings, 
these  rules  are  the  clear  and  easily  imderstood  introduction 
of  a  most  salutary  reform  in  the  admiralty  practice,  —  abolish- 
ing and  rendering  unnecessary  many  of  the  cumbrous  and  useless 
forms  and  proceedings  which,  in  earlier  periods,  perhaps,  were 
not  without  practical  benefit.  The  power  to  regulate  the  costs 
and  fees,  conferred  by  the  seventh  section  of  the  act,  has  never 
been  exercised,  and  should,  perhaps,  be  regarded  as  taken  away  by 
the  Act  of  February  26th,  1853,  so  far  at  least  as  concerns  the 
officers  whose  fees  are  prescribed  by  that  act. 

§  357.  The  publication  of  these  rules  seems  to  furnish  an  occa- 
sion for  a  simple  commentary  upon  them,  embracing  a  straight- 
forward account  of  the  proceedings  in  admiralty  suits,  in  which 
so  much  of  the  universal  law  and  traditionary  practice  of  the 
courts  should  be  united  with  the  rules  of  the  Supreme  Courts 
and  methodically  arranged,  as  should  be  necessary  to  furnish  a 
useful  book  of  instruction  for  learners,  and  a  convenient  man- 
ual for  the  more  experienced  practitioner,  and,  at  'the  same 
time,  tend  to  make  the  practice  uniform  throughout  the  XJnited 
States. 

It  will  be  seen  that  they  apply  equally  to  all  the  courts  of  the 
United  States,  as  well  the  Supreme  and  the  Circuit  Courts  as  the 
District  Courts,  in  admiralty  and  maritime  cases.  Many  matters 
of  minor  detail  have  been  left  to  be  prescribed  by  the  court, 
themselves,  by  their  own  rules,  and  many  others  to  be  disposed 
of  as  they  arise,  according  to  the  discretion  of  the  presiding  judge. 
In  those  matters  of  minor  detail,  instead  of  stating  the  practice 
of  several  districts,  that  of  the  Southern  District  of  New  York 
is  alone  given." 


^  The  Rules  of  the  District  Court  for  the  Sonthem  District  of  New  York,  are 
inserted  at  length  in  the  Appendix,  —  vide  Index.  In  all  cases  in  which  the  Rnles 
of  the  Supreme  Court  regulate  the  practice,  those  of  the  District  Court  are,  of 
course,  abrogated. 


r 
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CHAPTER    XX 

The  General  Chabacjteb  and  Coubse  of  Admiralty 

Proceedings. 

§  358.  The  Admiralty  Court,  as  before  stated,  is  bound  to  deter- 
mine the  cases  submitted  to  its  cognizance,  upon  equitable  princi- 
ples, and  according  to  the  rules  of  natural  justice.  This  principle 
of  the  maritime  law  pervades  also  the  whole  practice  of  the 
admiralty  in  the  United  States.  The  grand  object  of  do^ng  jus- 
tice between  the  parties  is  superior  to  technical  rules  and  forms, 
and  where  the  stricter  practice  of  the  English  common  law,  or  the 
civil  law,  would  turn  a  party  out  of  court,  or  defeat  or  pervert 
justice,  by  considering  an  arbitrary  rule  of  proceeding  as  para- 
mount to  all  other  considerations,  the  American  Admiralty 
finds,  in  the  educated  reason  and  cultivated  discretion  of  the 
court,  the  means  of  defeating,  chicanery,  rectifying  mistakes, 
supplying  deficiencies,  and  suggesting  to  the  party  the  means 
of  reconstructing  his  case,  if  necessary,  without  the  loss  of  such 
real  progress  as  he  may  have  already  made.^ 

§  359.  Suits  and  proceedings  in  admiralty  are  divided  into 
two  great  classes, — suits  and  proceedings  i^i/'^m,  and  suits  and 
proceedings  in  persoTumb. 

Suits  in  rem  are  against  a  thing  itself,  and  the  relief  sought 
is  confined  to  the  thing  itself,  and  does  not  extend  to  any  per- 
son. Suits  in  personam^  on  the  other  hand,  are  against  a  person, 
and  the  relief  is  sought  against  him,  without  referwico  to  any 


»  AfUe,%%^\, 321;  The Viigrn,  8 Pet.  538;  TheMinervft,  1  Ha^.  Ad. R.  857 ;  The 
Packet,  3  Mason,  384 ;  The  Zephyr,  id.  348 ;  Sheppwrd  t?.  Taylor,  5  Pet  709 ;  Oliver 
t?.  Alexander,  6  id.  145 ;  The  Phebe,  Ware,  355;  The  Adeline,  9  Granoh,  284 ;  Brown 
«.  Burrows,  Bette,  J.  Aug.  5,  1837,  Coote's  Prao.  2 ;  port,  483, 
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specific  property  or  thing.  In  a  suit  in  rem^  unless  some  one 
intervenes  and  assumes  the  responsibilities  of  the  controversy, 
the  power  and  process  of  the  court  is  confined  to  the  thing  itself, 
and  does  not  reach  either  the  person  or  the  other  property  of  its 
owner.  In  a  suit  in  personomh  the  court  is  confined  to  the  rights 
and  liabilities  of  the  person,  and,  in  its  execution,  proceeds  against 
his  property  generally,  without  any  regard  to  its  relation  to  the 
matter  in  controversy.* 

§  360.  There  are  no  criminal  proceedings  m  rem,.  The  only 
cases  of  quasi  criminal  and  penal  character,  are  those  for  the 
enforcement  of  the  penalties  and  forfeitures  which  ai'e  imposed 
by  law  upon  property  afloat,  under  the  navigation  and  revenue 
laws.  They  are,  like  other  cases  in  rem^  classed  with  civil  causes, 
and  are  tried  without  the  intervention  of  a  jury.' 

§  361.  In  certain  cases  the  proceedings  in  rei)i  and  the  proceed- 
ings in  persona/m^  may  be  united  in  the  same  suit,  for  the  purpose 
of  more  complete  justice.* 

§  362.  One  of  the  attempts  to  limit  the  jurisdiction  of  the 
admiralty,  consists  of  a  denial  of  its  power  to  entertain  a  suit 
m  personam.  In  England,  and  in  this  country  on  English 
authority,  it  has  been  said,  that  since  the  venue  has  become 
immaterial,  the  courts  of  common  law  are  competent  to  give 
relief  in  all  personal  actions;  and  that  when  the  common  law 
can  give  relief,  the  admiralty  has  no  jurisdiction ;  and  that  the 
admiralty  has  jurisdiction  in  rem  only  because  the  common 
law  has  no  power  to  proceed  i/n  rem.  This  point  has  been 
urged  with  some  emphasis,  although  almost  all  the  earliest 
English  cases,  and  many  of  the  latest,  are  cases  in  personam. 
Gierke,  in  his  practice,  devotes  the  first  and  largest  portion  of 


*  Dtmlap  Prao.  80;  The  Merchant,  Ab.  Ad.  4;  Beane  «.  The  Majnrka,  2  Cuit. 
C.  0.  72 ;  Marshal «.  Bazin,  7  N.  T.  Leg.  Obe.  842. 

*  The  TJ.  S.  «.  The  Eliza,  7  Oranch,  112;  The  Oomineroe,  1  Black.  574;  The 
Slavers,  2  Wall.  383. 

^  Manro  «.  Ahneida,  10  Wheat.  473 ;  The  Zenobia,  Abb.  Ad.  52.  Ad.  Rules  13, 
14,  15,  Appendix. 
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the  work  to  proceedings  inpersona/m.  The  same  is  trae  of  Boyd, 
in  his  proceedings  of  the  Scotch  Admiralty.  Suits  in  perao^iam 
have  always  been  of  constant  occurrence  in  the  continental  courts 
of  admiralty,  and  it  is  the  usual  mode  of  proceeding  there ;  and 
they  constituted,  in  all  periods,  a  large  portion  of  the  business  of 
the  British  Colonial  Courts  of  Vice- Admiralty,  before  the  Ameri- 
can Revolution ;  and  since  that  period,  in  the  English  Admiralty, 
at  home,  and  in  our  own  courts,  suits  in  personam  have  been  of 
frequent  occurrence.  It  is  only  remarkable  that  judges,  of  dis- 
tinguished learning  and  acuteness,  should  ever  have  been  mystified 
on  the  subject. 

Wherever  there  is  personal  liability  in  a  maritime  cause  of  ac- 
tion, "  personal  contracts  and  injuries  which  concern  navigation," 
the  right  may  be  Enforced  by  a  suit  in  personam^  in  the  admiralty. 

Wherever  there  is  a  maritime  lien  on  a  thing,  the  lien  may  be 
enforced  by  a  suit  in  rem^  in  the  admiralty.* 

§  363.  The  party  complaining  is  called  the  libellant, — the 
party  resisting  is  called  the  claimant,  in  a  suit  in  rem^  because  his 
right  to  appear  or  intervene  depends  upon  his  claiming  the  prop- 
erty or  some  interest  in  it.  In  some  cases,  a  party  is  brought  in, 
against  whom  no  substantial  relief  is  sought,  but  who,  from  his 
position  or  relation  to  the  controversy,  is  bound  to  answer  the 
libel;  in  that  case,  he  is  more  properly  called  the  respondent. 
In  suite  in  personam^  the  party  who  defends  is  usually  called  the 
defendant.  Both  parties  are  actors.  The  libellant  is  also  some- 
times called  promovent, — actor, — plaintiff.  The  defendant  is 
sometimes  called  reus, — impugnant, — intervenant, — intervenor.* 

§  364.  The  familiar  principle,  that  all  the  parties  to  a  suit  are 
bound  by  the  decree,  has  its  widest  application  in  cases  of  admi- 
ralty suits  and  proceedings  in  rem.  The  decree,  as  has  been 
remarked,  can  only  dispose  of  the  thing,  but  so  far  as  the  thing  is 

^  2  Brow.  Ad.  Additional  observations  at  the  end  of  the  volnme.  Davis  v. 
Child,  3  N.  Y.  Leg.  Obs.  147;  mU,  §§  48,  55-59,  98-96,  104-107,  115,  116,  126, 
161,  203,  270,  271. 

•  Dtmlap  Prac.  84 ;  The  TJ.  S;  «.  Kid,  4  Cranch,  2 ;  2  Brow.  Civ.  428,  432 ; 
Wood,  Civ.  339 ;  id.  375. 
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concerned,  all  the  world  are  bound  by  the  decree ;  that  is  to  say,  a 
decree  as  to  the  title,  or  possession,  or  sale,  or  forfeiture  of  the  thing, 
binds  all  the  world.  Ko  man  is  allowed  to  come  in  and  say  that 
the  decree  does  not  bind  him,  and  that  he  will  have  the  matter  re- 
tried ;  and  this  is  because  all  the  world  are  parties  to  the  suit.  By 
the  regular  process  of  the  court,  all  parties  who  have  any  interest 
in  the  thing  are  warned  to  come  in  and  defend  it ;  and  it  is  there- 
fore said  that  the  whole  world  are  parties  in  an  admiralty  cause, 
and  therefore,  the  whole  world  is  bound  by  the  decision.^ 

§  365.  The  reason  on  which  this  dictum  stands  will  determine 
its  extent.  Every  person  may  make  himself  a  party,  and  appeal 
fi'om  the  sentence.  But  notice  of  the  controversy  is  necessary  in 
order  to  become  a  party  ;  and  it  is  a  principle  of  natural  justice, 
of  universal  obligation,  that  before  the  rights  of  an  individual  be 
bound  by  a  judicial  sentence,  he  shall  have  notice,  either  actual  or 
implied,  of  the  proceeding  against  him.  Where  these  proceedings 
are  against  the  person,  notice  is  served  personally  or  by  publica- 
tion. Where  they  are  in  rerriy  notice  is  served  upon  the  thing 
itself.  This  is,  necessarily,  notice  to  all  those  who  have  any 
interest  in  the  thing ;  and  it  is  reasonable,  because  it  is  necessary, 
and  because  it  is  the  part  of  common  prudence  for  all  those  who 
have  any  interest  in  property  to  guard  that  interest  by  persons 
who  are  in  a  situation  to  protect  it.  Every  person,  therefore,  who 
can  assert  s^ny  title  to  a  vessel,  has  constructive  notice  of  her 
seizure,  and  may  fairly  be  considered  as  a  party  to  the  libel,  but 
those  who  have  no  interest  in  the  vessel  which  could  be  asserted  in 
a  Court  of  Admiralty  have  no  notice  of  the  seizure,  and  can,  on 
no  principle  of  justice,  be  considered  as  parties  in  the  cause,  so  far 
as  respects  the  vessel.* 

§  366.  He  that  has  a  maritime  suit  to  prosecute,  sets  forth,  in 
writing,  addressed  to  the  judge  of  the  court,  his  claim,  circumstan- 
tially and  intelligibly,  with  the  greatest  simplicity  and  conciseness, 

^  The  Neptune,  8  Hag.  Ad.  R.  132 ;  The  Attorney  Gen.  v.  Noratedt,  8  Price,  109 ; 
The  Haiy,  9  Cranch,  144;  Grondson  v.  Leonard,  4  Cranch,  485. 

^  The  Mary,  9  Cranch,  144;  Gelston  v,  Hoyt,  8  Wheat.  246;  The  Commander 
in  Chief,  1  WaU.  52. 
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and  closes  with  a  prayer  for  the  relief  which  he  desires.  This  is 
called  a  libel,  from  the  I^tin  libdluSy  a  little  book.  It  is  ^sigued 
by  the  party,  and  verified  by  his  oath,  and  presented  to  the  clerk 
of  the  court,  with  security  when  necessary.  The  clerk  files  it  and 
issues  the  proper  process .  to  the  marshal  of  the  district,  who  exe- 
cutes it  according  to  its  direction,  and  takes  the  security  "required 
by  law.* 


§  367.  The  defendant  appears,  and  in  the  same  circumstantial, 
simple,  and  concise  manner,  sets  forth,  in  writing,  what  he  has  to 
say  in  answer  and  defence  to  the  suit.  This  is  called  an  answer, 
which  being  signed  and  sworn  to,  is  also  filed  with  the  clerk. 
The  libellant,  then,  if  he  desires  to  dispute  the  answer,  files  a 
general  denial.  This  is  called  a  replication,  and  the  cause  id 
at  issue.  This  was  the  steict  admiralty  practice  in  the  Southern 
District  of  New  York  till  1854,  when  it  was  abolished  by  the 
fifty-second  Admiralty  Rnle.  That  rule  provides  that  when  the 
defendant,  in  his  answer,  alleges  new  facts,  these  shall  be  con- 
sidered as  denied  by  the  libellant,  and  no  replication,  general 
or  special,  shall  be  allowed.  But  within  such  time  after  the 
answer  is  filed  as  shall  be  fixed  by  the  District  Court,  either  by 
general  rule  or  by  special  order,  the  libellant  may  amend  his  libel, 
so  as  to  confess  and  avoid,  or  explain,  or  add  to  the  new  matters 
set  forth  in  the  answer ;  and  within  such  time  as  may  be  fixed,  in 
like  manner,  the  defendant  shall  answer  such  amendments."  *• 


§  368.  If,  however,  the  defendant  finds  that,  on  the  libel  itself, 
the  libellant  ought  not  to  have  the  relief  for  which  he  prays,  or 
that  the  court  have  not  jurisdiction,  instead  of  answering*the  facts 
alleged  in  the  libel,  he  may  except  to  the  libel,  stating,  in  written 
exceptions,  the  points  in  which  he  considers  the  libellant's  case 
defective.  Or,  if  he  have  any  single  fact  which  should  constitute 
a  complete  bar  to  the  action,  he  may  set  that  up  alone,  in  an  ex- 
ceptive allegation,  and  rely  upon  it  as  a  bar,  or  he  m^y  u'nite  the 
whole  in  an  answer, — answering  as  to  all  the  facts  in  the  libel, 


*  Betts*  Prac.  16;  Huteon «.  Jordan,  Ware,  885. 
^^  The  Mary  Jane,  Blatchf  .  &.  H.  894,  400,  note. 
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Imd  setting  np  others  in  avoidance  or  in  bar,  and  stating  his  ex- 
ceptions, to  the  libel, — and  derive  the  same  advantage  from  them 
as  if  he  had  set  them  up  in  separate  pleadings.  It  was  formerly 
held,  that  objections  to  the  jurisdiction  should  be  set  up  at  the 
conmiencement  of  the  proceedings,  but  it  is  now  well  settled,  that 
objection  to  the  jurisdiction  may  be  taken  at  any  stage  of  the 
proceedings." 

This  is  true,  however,  in  its  fuU  extent  only,  where  the  want  of 
jurisdiction  springs  from  the  subject  matter  of  the  action.  Where 
it  is  merely  a  matter  of  personal  exemption  or  privilege,  the  court 
will,  if  practicable,  hold  that  the  appearance  and  answer  of  the 
defendant  is  a  waiver  of  the  exemption  or  privilege.**  In  like 
manner,  the  libellant  may  except  to  the  answer  for  scandal,  imperti- 
nence, or  insufficiency,  and  submit  its  form  or  its  substance  to  the 
decision  of  the  court,  before  incurring  the  expense  of  a  trial. 


•  §  369.  Whenever  a  party  desires  the  order  of  the  court,  regu- 
lating, correcting,  modifying,  or  arresting  the  proceedings  in  a 
cause,  or  where  any  one  desires  to  institute  proceedings  of  an 
indepeiident  or  summary  character,  without  any  formal  suit  or 
process, — of  which  the  exercise  of  admiralty  poweVs  furnish  many 
instances, — a  petition  or  motion  is  the  usual  mode  of  bringing 
the  matter  originally  before  the  court,  and  the  matter  is  carried  ta 
its  final  result,  without  the  introduction-of  witnesses  or  the  usual 
forms  of  a  trial. 

If,  during  any  stages  of  the  cause,  security  be  required,  it  is 
usually  given  by  stipulation,  not  under  seal,  instead  of  by  bond 
or  recognizance  under  seaL 

§  370.  The  rules  of  pleading  in  admiralty  do  not  require  all 
the  technical  precision  and  accuracy  which  is  necessary  in  the 
practice  of  the  courts  of  common  law,  but  they  require  that  the 
cause   of   action   should   be  plainly  and  explicitly  set   forth,  in 


"  Wazd  t.  Thompson,  Newb.  95. 

1*  Betts'  Fraa  5l^;  Praokaid  v.  Deade,  1  "Esug,  Eoc.  185 ;  The  Girolamo,  8  Hag. 
.  Ad.  B.  178 ;  The  Gladiator,  id.  840;  The  Eliza  Jane,  id.  887;  The  Protector,  1  W. 
'Bob.  62 ;  "Die  Alexander,  id.  298;  The  Sarah  Jane,  7  Jar.  659;  Taylor  v.  Morley, 
1  OnrteiB,  i81 ;  The  Bee,  Ware,  382. 
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clear  and  intelligible  language,  so  that  the  adverse  party  may 
understand  what  is  the  precise  charge  which  he  is  required  to 
answer,  and  make  up  an  issue  directly  upon  the  charge.  Since 
the  evidence  must  be  confined  to  the  matters  put  in  issue  by 
the  pleadings,  and  the  decree  must  follow  the  allegations  and 
proofs,  the  pleadings  cannot  fail  to  be  of  great  importance,  and 
good  pleading  is  nowhere  more  important,  or  more  characteristic 
of  the  best  professional  ability,  than  in  admiralty  causes.*' 

§  371.  There  are  no  established  or  necessary  forms,  to  which 
the  pleadings  or  other  proceedings  or  entries  must  conform, — a 
party  is  at  liberty  to  adopt  such  form  and  such  phraseology  as 
may  best  suit  his  taste,  taking  care  that,  in  appropriate  language, 
he  bring  his  matter  fully  and  intelligibly  before  the  court 
It  is,  nevertheless,  shown  by  universal  experience,  that  well  framed 
and  appropriate  forms  for  the  various  steps  of  judicial  proceed- 
ings, greatly  contribute  to  the  convenience  of  suitors  and  proctors, 
and  promote  that  certainty,  regularity,  and  intelligibility,  which 
constitute  the  perfection  of  such  proceedings,  and  that  uniformity 
which  is  so  desirable." 

There  are  inserted  in  the  text,  only  such  characteristic  forms  as 
may  be  necessary  for  the  purpose  of  illustration  and  direction, 
and  there  is  added,  at  the  end  of  this  volume,  a  more  complete 
collection  of  forms,  adapted  to  American  Admiralty  practice,  than 
has  been  before  brought  together. 

1'  ElweU  D.  Martin,  Ware,  53 ;  The  WilUam  Harris,  id.  867;  McKlnlay  ^.  Mor- 
rish,  21  How.  347;  Dnpont  v,  Vance,  19;  id.  162;  The  Transport,  and  The  W. 
E.  Cheney,  1  Benedict,  86 ;  The  Havre,  and  The  Scotland,  id.  295. 

»*  Betts'  Prac.  17,  la 
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CHAPTER    XXI. 

Peactice  of  the  District  Court.  —  The  Libel. 

§  372.  No  process  can  issue  from  the  District  Court  till  the 
libel  is  filed  in  the  clerk's  office,  from  which  the  process  is  to 
issue.  The  principles  of  the  practice  in  this  respect  being,  that 
no  process  should  issue  except  as  the  act  of  the  court,  and  that 
the  court  cannot  exercise  a  proper  discretion  in  issuing  the  process, 
tiU  the  cause  of  action  is  properly  placed  before  it,  with  a  proper 
prayer  for  relief.  The  first  proceeding  is,  therefore,  the  libel  or 
information.  It  is  called  a  libel  in  suits  by  individuals, — an  in- 
formation, or  libel  of  information,  in  suits  by  the  government. 
Libels  on  behalf  of  the  government  are  not  required  to  be  sworn 
to.' 

§  373.  The  libel  is  a  statement  of  the  case  upon  which  the 
libellant  founds  his  right  to  recover,  closing  vrith  a  prayer  for  the 
proper  relief.  It  should  contain,  —  the  address  to  the  court,  a 
statement  of  the  names  of  the  parties,  the  general  nature  of  the 
action^  the  facts  which  entitle  the  party  to  recover,  a  prayer 
for  the  relief  which  the  party  seeks,  and  for  the  process  by 
which  the  adverse  party  or  thing  is  to  be  brought  before  the  court.' 

The  following  is  the  form  of  a  libel  in  personam  : 

§  374.  ^•To  th6  Honorable  Samuel  R.  Betts,  Judge  of  the 
District  Court  of  the  United  States  for  the  Southern  District  of 
New  York : 

"  The  libel  of  Ebenezer  N.  Hinckley,  of  the  city  of  New  York, 

1  Ad.  Bnle  1 ;  Dimlap  Prac.  Ill,  118 ;  Hnteon  v.  Jordan,  Ware,  885. 
*  Betts'  Ptaa  18 ;  Hall's  Prao.  121 ;  Diinlap  Prac.  112. 
15 


226  THE  AMERICAN  ADiOBALTY. 

mariner,  against  David  L.  Kobinson,  of  the  same  city,  merchant, 
owner  of  the  ship  Majestic,  in  a  cause  of  contract,  civil  and 
maritime,  alleges  as  follows : 

§  375.  "  Fvrst.  That  said  David  L.  Robinson  was,  at  the  time 
in  this  article  mentioned,  owner  of  the  ship  Majestic,  of  New 
York,  and  said  ship  was  lying  in  said  port ;  and  being  such  owner, 
sometime  in  the  month  of  December,  in  the  year  eighteen  hxm- 
dred  and  thirty-seven,  the  said  Robinson  employed  the  libellant  to 
take  charge  of  and  command  said  vessel  as  master,  for  a  voyage 
from  New  York  to  Antwerp  in  Belgium ;  thence  to  such  other 
port  or  ports  as  might  be  deemed  expedient,  and  back  to  a  port  of 
discharge  in  the  United  States,  at  the  wages  of  sixty  dollars  per 
month.  And  that  in  pursuance  thereof,  the  libellant  entered  on 
board,  and  took  charge  of  said  ship  as  master  thereof,  on  or  about 
the  eighth  day  of  said  month  of  December. 

§  376.  "  Second.  That  the  -said  vessel  having  taken  on  board  a 
cargo,  the  libellant,  as  master,  proceeded  with  her  for  the  port  of 
Antwerp,  That,  owing  to  the  ice,  they  were  entirely  unable  to 
reach  Antwerp  at  that  time,  but  were  forced  to  put  into  Cowes,  in 
England,  where  they  remained  until  they  were  enabled,  by  the 
thawing  of  the  ice,  to  reach  Antwerp.  That  they  safely  arrived 
at  Antwerp,  and  there  discharged  the  cargo,  and  made  freight. 
That  the  libellant  then  proceeded,  with  said  vessel  in  ballast,  to 
the  port  of  Bristol,  in  England,  and  there  took  on  board  a  cargo, 
and  returned  with  said  vessel  to  the  port  of  New  York,  where  she 
arrived,  and  discharged  her  cargo  and  made  freight  And,  on 
the  5  th  day  of  December,  1838,  the  said  voyage,  for  which  the 
libellant  had  so  engaged,  being  duly  performed,  the  libellant  was 
discharged  from  the  said  ship  by  said  Robinson. 

§  377.  "  Third.  That  during  the  whole  time  the  libellant  was 
master  of  said  ship,  he  well  and  truly  performed  his  duty  as  such 
master ;  whereby  he  was  entitled  to  receive  from  the  said  Robin- 
son, owner  as  aforesaid,  the  balance  of  his  wages,  amounting  to 
five  hundred  and  ninety-eight  dollars  and  upwards,  over  and  above 
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all  payments  and  just  deductions ;  but  said  Eobinson  has  refused, 
and  still  refuses,  to  pay  the  same. 

§  378.  '^Fourth.  That  all  and  singular  the  preipises  are  true, 
and  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  and  of  this  Honorable  Court.  ^ 

"Wherefore,  the  libellant  prays  that  process,  in  due  form  of 
law,  according  to  the  course  of  this  Honorable  Court,  in  cases  of 
admiralty  and  maritime  jurisdiction,  may  issue  against  the  said 
David  L.  Eobinson,  and  that  he  may  be  required  to  answer  on 
oath  this  libel,  and  the  matters  herein  contained.  And  that  this 
Honorable  Court  would  be  pleased  to  pronounce  for  the  wages 
aforesaid ;  and  to  give  the  libellant  such  other  relief  in  the 
premises  as  law  and  justice  may  require.  And  also  to  condemn 
the  said  David  L.  Eobinson  in  costs. 

"EbENBZEB  N.   HmCKLET. 

"  Sworn,  Jan.  10, 1838,  before  me, 

"  Gkobge  W.  Mobton,  JJ.  S.  CorrmdssioTierP 

§  379.  The  address  to  the  judge  of  the  court,  by  his  name  and 
his  official  description,  with  which  the  libel  should  conmience, 
is  the  same  in  libels  of  every  class.  The  statement  of  the  parties, 
and  of  the  general  nature  of  the  action,  varies  according  to 
the  circumstances  of  each  case.  In  libels  in  rem^  the  simplest 
form  is, — 

"  The  libel  of  A.  B.,  of  the  city  of  Boston,  merchant,  against  the 
ship  Seabird,  whereof  C.  D.  is,  or  lately  was  master;  her  tackle, 
apparel,  and  furniture,  and  also  against  all  persons  lawfully  inter- 
vening for  their  interest  therein,  in  a  cause  of  contract,  civil  and 
maritime,  alleges  as  follows."  • 

PABTIE8   IN  THB   LIBSL. T.TBKTJ.ATffTS. 

§  380.  The  party  really  entitled  to  the  relief  should  always  be 
made  libellant  The  practice  of  instituting  a  suit  in  the  name  of 
one  person,  for  the  benefit  of  another,  to  whom  the  right  has  been 

*  Ad.  Bole  23.     Vide  the  variooB  precedents  of  Libela  ref  ezred  to  in  the  Index. 
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transferred,  and  of  making  one  person  libellant  as  the  representa- 
tive of  many  others,  does  not  obtain  in  admiralty,  —  though  in 
cases  of  salvage,  and  some  other  cases,  something  analogous  to  it 
occurs,  as  will  be  shown. 

Some  officers  of  the  United  States,  are  authorized  to  sue  in  their 
own  official  name,  although  the  suit  be  really  for  the  benefit  of  the 
government  All  persons  entitled,  on  the  same  state  of  facts,  to 
participate  in  the  same  relief,  and  no  others,  should  be  joined  as 
libellants,  whether  the  suit  be  inj>er8onam  or  in  rem,^ 

§  381.  In  cases  of  salvage  service,  in  which  usually  many  per- 
sons concur  with  various  degrees  of  risk  and  merit,  although  each 
man's  compensation  depends  upon  the  circumstances  of  his  own 
comparative  merit,  and  he  must  recover  upon  his  own  case,  it  is  the 
uniform  practice  for  all  to  unite  in  the  same  suit,  as  well  those  who 
actually  labor  in  making  the  salvage,  as  those  who  are  entitled  to 
share  in  the  conpensation  by  virtue  of  their  legal  relation  to  the 
subject  matter.  Nor  is  there  any  objection  to  any  one  or  more  of 
salvors  instituting  the  suit  in  their  own  names,  for  the  benefit  of  all 
others,  who  shall  come  in  and  contribute  to  the  suit,  or  shall  be  as- 
certained to  be  entitled  to  share  in  the  salvage.  This  is,  in  a  moa- 
sure,  necessary  because  from  the  very  nature  of  a  salvage  service, 
the  salvage  is  but  one  thing,  of  which  each  man  is  entitled  to  a 
share,  always  relative  to  that  of  the  others  and  to  the  whole ;  and 
it  is  impossible  that  the  court  should  properly  ascertain  any  one 
man's  share,  without  having  the  merits  of  all  before  it  for  definite 
adjudication.* 

§  382.  In  suits  against  a  vessel  for  mariners'  wages,  in  cases  pro- 
vided for  by  the  act  of  Congress  in  relation  to  seamen  in  the  mer- 
chant service,  all  the  seamen  having  like  cause  of  complaint  are  re- 
quired to  join  in  the  same  suit ;  and  this  too,  although  their  cases  are 
necessarily  distinct,  and  each  man  must  recover  on  his  own  contract 


^  Drmlap  Prao.  84,  85;  Fretz  f>.  Bull,  12  How.  468;  The  American  Ins.  Go.  9. 
Johnson,  Blatchf .  &  H.  9. 

1  The  Heniy  Ewbank,  1  Sum.  400;  Stratton  f.  Jarvis,  8  Pet.  4;  The  Boston, 
1  Sum.  329;  The  Edward  Howard,  Newb.  522;  The  Charles  Henry,  1  Bene- 
dict, 8. 
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and  service,  entirely  dependent  of,  and  without  any  relation  to,  his 
fellows.  This  rule  is  imposed  by  the  statute,  and  is  supposed  to 
haye  been  established  simply  with  a  view  to  avoid  unnecessary  mul- 
tiplicity of  suits  and  accumulations  of  costs/ 

§  383.  In  cases  of  seizure,  the  suit  must  be  brought  in  the  name 
of  the  United  States,  unless  otherwise  expressly  provided  by  stat- 
nte,  in  which  case  the  provisions  of  the  statute  must  be  complied 
with.^ 

§  384.  The  master's  general  agency  for  the  owners  in  relation  to 
the  ship,  and  his  special  property  in  her  and  her  cargo  and  freight, 
authorize  him  to  bring  in  his  own  name,  actions  which  the  owners 
have  in  relation  to  the  ship,  her  cargo  or  freight. 

There  are  also  large  classes  of  cases  in  which  not  only  the  owners, 
but  other  persons, — as  the  seamen,  the  shippers,  the  passengers, — 
are  also  interested,  which  may  be  brought  in  the  name  of  the  mas- 
ter, in  the  behalf,  and  for  the  benefit  of  all.  Such  are  prize  cases, 
salvage  cases,  collision  c^es,  average  cases.  In  such  cases,  the 
Ubellant  should  add  to  his  own  name  and  description,  in  the  state- 
ment of  the  parties,  a  statement  that  he  sues  for  himself  and  for 
others,  as  the  case  may  be,  naming  them. 

This  is  one  of  the  advantages  of  the  admiralty  practice,  inasmuch 
as  instead  of  the  multiplicity  of  suits  and  circuity  of  action,  which  in 
the  common  law  courts  are  often  required,  one  plea,  trial,  and  de- 
cree, determine  the  whole  controversy  between  all  the  parties  to  it.' 

§  385.  All  persons  are  presumed  to  have  a  right  to  sue  in  their  own 
names,  till  the  contrary  appear.  There  are,  however,  certain  excep- 
tions to  this  rule  coming  under  another  general  rule,  that  parties 
having  no  independent  will  or  discretion  must  be  represented  in 
court  by  other  persons,  who  are  competent  to  act.  Married  women 
prosecute  by  their  husbands  or  next  friends, — minors  by  their  guard- 
ians tutors,  or  next  friends, —  lunatics  and  persons  non  compotes 
mentis  by  tutor,  committee,  or  gua/rdian  ad  lUem.    The  estates 

•  Seaman's  Aofc  of  July  20, 1790,  §  6;  Dnnlap  Prac.  85;  past,  §§  504,  506. 

'  Betts'  Prac  69. 

^  Dtmlap,  Prao.  86 ;  The  Commaiider  in  Chief,  1  WaU.  51,  52. 
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of  deceased  persons  are  represented  by  executors,  administrators 
or  other  legal  representatives.* 

§  386.  Courts  of  Admiralty  being  in  some  degree  international 
courts,  it  seems  that  in  them  parties  are  allowed  to  proceed  by  vir- 
tue of  their  right  at  the  place  of  their  domicil, — ^in  other  words, 
that  the  party  may  proceed  according  to  his  actual  right.  If  a  mar- 
ried woman  have  a  maritime  right  of  action  which,  by  law,  she 
enjoys  and  may  enforce  in  her  own  name  without  the  consent  or 
control  of  her  husband,  or  against  him  as  a  party,  she  may  sue  in 
her  own  name  in  admiralty.  If  a  party  have  any  ch&racter  as  heir, 
executor,  administrator,  guardian,  &c.,  in  which  he  is  entitled  to 
sue  by  the  law  of  his  domicil,  he  may  sue  in  that  character  in  the 
admiralty  here,  in  virtue  of  his  character  at  home. 

When  a  party's  right  to  sue  as  he  does^^  depends  upon  any  char- 
acter, oflBce,  duty  or  right,  he  must  be  so  described  in  the  libel  as 
to  show  his  right." 


PABHES  IN  THE  LIBEL  —  DEFENDANTS.    . 

§  887.  The  libellant  may,  in  one  form  or  another,  have  his  action 
against  all  persons  and  things  to  which  he  has  a  right  to  resort  for 
relief.  If  there  be  a  person  or  persons,  or  corporation  personally 
responsible  to  him,  jointly  or  severally,  in  a  maritime  cause  of  ac- 
tion, he  may  proceed  against  them  by  a  libel  vn  personam.  If  they 
be  only  severally  responsible,  they  must  be  sued  separately ;  if  they 
be  only  jointly  responsible,  they  must  be  sued  jointly.  If,  however, 
joint  debtors  be  liable  each  for  the  whole  debt,  the  libellant  may 
properly  institute  his  action  against  them  all  by  a  general  descrip- 
tion, naming  specifically  only  those  whose  names  are  known  to  him, 
or  those  who  are  within  the  reach  of  the  process  of  the  court,  and 
thus  proceed  to  his  decree  against  the  parties  thus  brought  in,  or  such 
as  choose  to  appear,  leaving  them  to  seek  the  proper  contribution 
from  their  associates  not  actually  brought  in. 

•  Wood.  Civ.  Law,  839;  Consett.  Praa  60;  1  Brown  Civ.  Law.  139;  Bette,  18; 
Plummer  «.  Webb,  4  Mason,  880;  Emerson  «.  Howland,  1  id.  46;  Plummer  v, 
Webb,  Ware,  75;  Steele  v.  Thacher,  id.  91 ;  The  Etaia,  id.  462. 

10  Steele  v,  Thaoher,  Ware,  91 ;  Betts'  Prao.  19;  Dnnlap  Praa  8a 
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So  too;  if  there  be  a  thing  or  things,  vessel,  cargo,  freight,  mer- 
chandise, proceeds,  against  which  the  libellant  has  a  maritime 
lien,  or  privilege,  or  right,  no  matter  how  acquired,  he  may  en- 
force it  by  a  libel  in  rem. 

If  the  general  owner  or  the  special  owner,  that  is  to  say,  one  hav- 
ing a  special  property, —  a  right  of  possession  and  control, —  as  the 
master  or  charterer,  (owner  of  the  voyage,)  be,  by  virtue  of  his  re- 
lation to  the  thing,  personally  responsible  to  the  libellant  for  a  de- 
mand which  is  a  lien  upon  the  thing,  then  the  libellant  may  unite 
the  two  modes  of  proceeding,  and  may  enforce  his  right  by  a  libel 
inpersona/nh  and  in  rem.^^ 

§  388.  Whomsoever  and  whatsoever  he  proceeds  against  should 
be  aptly  and  l^ally  described  in  his  libel,  in  the  introductory  state- 
ment of  the  parties.  A  sufficient  reason  for  this  is  found  in  the 
feet,'  that  the  real  controversy  is  more  quickly  perceived,  and 
the  necessary  facts  are  more  readily  and  certainly  arranged,  if 
the  general  relations  of  the  parties  be  first  distinctly  under- 
stood. 

The  Supreme  Court,  in  the  General  Admiralty  Kules,  have  speci- 
fied several  cases  of  joinder  of  persons  and  things  in  a  few  of  the 
classes  of  admiralty  and  maritime  cases,  and  others  are  left  to  be 
governed  by  the  principles  of  maritime  responsibility." 

§  389.  In  all  suits  by  material-men,  for  supplies,  repairs,  or  oth^r 
necessaries,  for  a  foreign  ship,  the  libellant  may  proceed  against 
the  ship  and  freight  in  rem^  or  against  the  master  or  the  owner 
alone,  in  personam.  In  the  case  of  a  domestic  vessel  only  the  pro- 
ceeding inpersonam  can  be  resorted  to." 

§  390.  In  all  suits  for  mariners'  wages,  the  libellant  may  pro- 
ceed against  the  ship,  freight  and  master,  or  against  the  ship  and 

"  Brown  v,  Lnll,  2  Stun.  448 ;  Sheppard  v.  Taylor,  5  Pet.  675 ;  Gntlei  v,  Bae, 
7  How.  709. 

*'  Vide  the  precedents  referred  to  in  the  index. 

"  Ad.  Bnle  12;  Vide  The  Eledona,  2  Benedict,  81;  ante  §  267  to  274,  and 
inrecedente. 
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freight,  or  against  the  owner  alone,  or  the  master  alone,  in  perso- 
nam,^* 

§  391.  In  aU  suits  for  plotage,  or  for  damage  by  collision,  the 
libellant  may  proceed  against  the  ship  and  master,  or  against  the 
owner  alone,  or  the  master  alone,  in  peTSoncmi^^ 

§  392.  In  all  suits  for  an  assault  and  beating  on  the  high  seas, 
or  elsewhere,  within  the  admiralty  and  maritime  jurisdiction,  the 
suit  must  be  in  persona/m  only." 

§  393.  In  all  suits  against  the  ship,  or  freight,  founded  on  a 
mere  maritime  hypothecation,  either  express  or  implied,  of  the 
master,  for  moneys  taken  up  in  a  foreign  port,  for  supplies,  repairs, 
or  other  necessaries  for  the  voyage,  without  any  claim  of  marine 
interest,  the  libellant  may  proceed  either  in  rem^  or  against  the 
master  or  the  owner  alone,  inper8ona/m.  In  these  cases,  money  is 
borrowed  by  the  master,  on  the  responsibility  of  the  owner,  and  the 
ship  is  mortgaged  as  security.  The  ship,  the  master,  and  the 
owner  are  all  liable  for  the  debt,  and  may,  on  principle,  be  joined 
in  the  action." 

§  394.  There  are  other  cases,  in  which  money  is  bon*owed  solely 
on  the  credit  of  the  ship  herself,  in  which  marine  interest  is 
charged,  and  the  money  is  put  at  the  risk  of  the  voyage  and  the 
safety  of  the  ship.  These  are  strict  cases  of  bottomry,  and  in  all 
suits  on  bottomry  bonds,  properly  so  called,  the  suit  must  be  in  rem 
only,  against  the  property  hj'pothecated,  or  the  proceeds  of  the 
property,  in  whosesoever  hands  the  same  may  be  found,  unless 
some  personal  misconduct  have  raised  a  personal  liability;   as 


i«  The  Citiseiis'  Bank  v.  The  Nantacket  Steamboat  Co.  2  Stoics  R.  16;  Arthur 
9.  The  Cassius,  id.  99;  The  Triime,  8  Hag.  Ad.  B.  114;  The  Merchant,  Abbott,  7,  8; 
onfite^  §§  277-281,  and  precedents. 

"  Ad.  Rule  14, 15;  The  Hope,  1 W.  Hob.  155;  The  Volant,  id.  883 ;  The  Atlantic 
&  Ogdensburgh,  Newberry,  157;  The  Anne,  1  Mason,  508-512;  Kewell  «.  Norton,  3 
WalL  257;  Vide  The  Richard  Doane,  2  Benedict,  111;  omte,  §§  289,  812,  and 
precedents. 

1*  Ad.  Rule  16 ;  wnUy  §  809,  and  precedents. 

"  Ad.  Rnle  17;  arUe,  §§  290-^8,  and  precedents. 
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where  the  master  has,  without  authority,  given  the  bottomry  bond, 
or,  by  his  fraud  or  misconduct,  has  avoided  the  same,  or  has  sub- 
tracted the  property,  or  unless  the  owner  has,  by  his  own  miscon- 
duct, or  wrong,  lost  or  subtracted  the  property,  in  which  cases  the 
suit  may  be  in  persorumhy  against  the  wrong-doer." 

§  395.  In  all  possessory  or  petitory  suits  between  part  owners,  or 
adverse  proprietors,  or  by  the  owners  of  a  ship,  or  the  majority 
thereof,  against  the  master  of  a  ship,  for  the  ascertainment  of  the 
title  and  delivery  of  the  possession,  or  for  the  possession  only,  or 
by  one  or  more  part  owners  against  the  other,  to  obtain  security 
for  the  return  of  the  ship  from  any  voyage  undertaken  without 
their  consent,  or  by  one  or  more  part  owners  against  the  others,  to 
obtain  possession  of  the  ship  for  any  voyage,  upon  giving  security 
for  the  safe  return  thereof,  the  process  must  be  by  an  arrest  of  the 
ship  and  by  a  monition  to  the  adverse  party  to  appear  and  make 
answer  to  the  suit.** 

§  396.  The  foregoing  provisions,  in  form  permissive,  are  not 
supposed  to  be  exclusive  of  any  other  joinders  of  persons  or  prop- 
erty, which  may  be  authorized  by  sound  principle.  Thus,  although 
in  the  18th  rule  the  court  speak  of  following  the  proceeds 
of  property,  only  in  cases  of  bottomry,  it  is  supposed  that  the 
general  rule,  uniformly  held  by  the  court,  will  still  prevail,  that 
wherever  the  property  affected  by  a  lien  or  privil^e  has  been  con- 
verted into  proceeds,  under  such  circimistances  as  not  to  destroy  the 
lien  or  privilege,  the  proceeds  in  whosesoever  hands  they  are,  may 
be  followed  by  suit,  as  effectually  and  as  far  as  the  thing  itself 
might  have  been.  In  like  manner,  numerous  familiar  maritime 
causes  of  action  are  not  mentioned.  Thus  the  court  have  always 
held  that  the  admiralty  has  jurisdiction  of  the  whole  subject  mat- 
ter of  damage  on  the  high  seas, — every  personal  injury,  every  vio- 
lent dispossession  of  property  on  the  ocean  belongs  to  the  admi- 
ralty jurisdiction.  Still  within  these  great  classes,  the  rules  enum- 
erate only  the  cases  of  collision  and  assault  or  beating, — and  simi- 
le Ad.-  Bole,  18;  Dean  9.  Bates,  2  Wood.  &  Minot,  92 ;  ante^  §  292,  and  piece- 
dente. 

1*  Ad.  Bole,  20;  cmU^  §§  274,  811,  and  preoedenta. 
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litr  omiBsions  will  be  observed  in  other  classes.  The  Supreme 
Court  have  not  the  power  to  exclude  from  the  admiralty  jurisdic- 
tion cases  which  the  constitution  and  the  laws  have  placed  within 
that  jurisdiction,  and  the  characteristic,  cautious  propriety  of  that 
court,  forbids  the  assumption  that  they  intended  to  exercise  powers 
which  did  not  belong  to  them." 

All  rights  against  the  thing  to  recover  a  demand  are  in  the  na- 
ture of  a  mortgage  or  hypothecation.  The  thing  is  pledged  either 
by  operation  of  law,  or  by  the  act  of  the  parties,  and  the  rule  of  the 
civil  law  was  that  the  party  had  his  choice  to  proceed  against  the 
party,  or  the  thing,  or  both.*' 

The  specification  of  particular  causes  of  action  in  Rules  12  to  20, 
inclusive,  is  therefore  presumed  not  to  exclude  other  causes  of 
action,  but  to  be  intended  only  to  lay  down  a  rule  in  those  enume- 
rated cases,  leaving  others  to  the  operation  of  analogous  principles 
or  of  the  general  rule. 

§  397.  So  the  admiralty  rules  of  the  Supreme  Court,  with  regard 
to  joinder  of  person  and  thing,  it  is  presumed,  cannot  be  consid- 
ered as  repealing  or  abrogating  the  sound  and  salutary  principle, 
that,  wherever  the  libellant's  cause  of  action  gives  him,  at  the  same 
time,  a  lien  or  privilege  against  the  thing,  and  a  full  personal  right 
against  the  owner,  he  may  by  a  libel,  properly  framed,  proceed 
against  the  person  and  the  thing,  and  compel  the  owner  to  come  in 
and  submit  to  the  decree  of  the  court  against  him  personally,  in  the 
same  suit,  for  any  possible  deficiency. 

§  398.  If  parties  are  improperly  introduced,  they  may  be  struck 
out  of  the  libel,  on  motion,  or,  more  properly,  the  misjoinder  may 
be  made  the  subject  of  an  exception  to  the  libel." 

If  new  or  further  parties  are  found  to  be  necessary,  they  may  be 
added  by  order  of  the  court  on  petition,  or  they  may  be  added  by 
a  supplemental  libel.  But  objections  to  parties,  or  for  want  of 
proper  parties,  must  be  made  in  the  court  of  original  jurisdiction. 

• 

*^  Sheppard  v,  Taylor,  5  Pet.  675 ;  Oliver  v,  Alexander,  6  id.  148 ;  Cutler  v,  Bae, 
7  How.  729 ;   The  Medona,  2  Benedict,  31 ;  ante,  §§  305,  808,  309,  810,  311. 
"  5  Encja  de  Jars.  103,  art.  Hjpoth. ;  Kaol  Mack.  896,  note. 
*>  Donlap^s  Prac  87 ;  Elwell  v.  Kartin,  Ware,  58. 
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Such  objections  cannot  be  raised  for  the  first  time  in  the  appellate 
court** 

§  399.  In  the  statement  of  the  parties  in  libels  mperaona/niy  the 
names,  occupation  and  places  of  residence  of  the  parties  should  be 
stated,  if  they  are  known,  and  in  libels  m  rem^  it  should  be  stated 
that  the  property  is  in  the  district** 

§  400.  After  the  statement  of  the  parties,  the  nature  of  the  cause 
should  be  shortly  stated  "ma  cav,se  of  contract^  dvU  and  mari- 
time, or  of  tort  or  damiage,  or  of  saJ/vagCj  or  of  poasesaioriy  or  of 
prize  or  forfeiturej  or  penalty ^  cwil  and  maritime,  as  the  case  may 
J^."  The  actions  known  to  the  civil  law  were  classified  in  various 
modes,  and  the  classes  were  almost  as  numerous  as  the  transactions 
of  men.  That  extreme  classification  is  now  considered  unneces- 
sary, and  every  civil  cause  of  admiralty  and  maritime  jurisdiction 
may  be  included  in  one  or  the  other  of  the  above  classes. 

THE  STATEBCENT  OF  THB  CAUSE  OF  ACTION. 

§  401.  The  libel  must  allege  in  distinct  articles,  the  various  facts 
upon  which  the  libellant  relies  to  support  his  suit,  so  that  the  de- 
fendant can  answer,  distinctly  and  separately,  the  several  matters 
contained  in  each  article.  The  amoimt  claimed  to  be  due  should 
be  stated,  and  it  should  be  stated  without  unreasonable  exaggera- 
tion. For  the  convenience  of  all  parties,  the  articles  should  be 
numbered  Article  first,  second,  &c.,  in  paragraphs,  according  to  the 
subject  matter,  of  greater  or  less  length,  as  the  orderly  statement 
of  the  cause  of  action  may  require.** 

§  402.  This  statement  should  contain  every  fact  necessary  to  give 
the  court  jurisdiction,  and  to  entitle  the  libellant  to  the  remedy  or 
relief  which  he  seeks,  and  it  should  contain  nothing  else."    The 


*»  Betts*  Prac.  21 ;  Dunlap  Prac.  87;  The  Commander-in-Chief,  1  Wafl.  52. 

M  Ad.  Rule  23 ;  The  Bee,  Ware,  882 ;  Betts'  Prao.  19. 

<•  Ad.  Rule 28;  The  Bee,  Ware,  886;  The  Boston,  1  Sam.  828;  The  Ghraods,  8 
Jut.  601 ;  Huteon  9,  Jordan,  Ware,  899 ;  Ad.  Enle  27. 

*•  The  Boston,  1  Sum.  881 ;  The  Sarah  Ann,  2  id.  209;  MoEinlay  v,  Morrish,  21 
How.  846;  poet,  §517. 
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statements  of  fact  may  be  more  or  less  detailed  and  amplified  ac- 
cording to  the  taste  of  the  pleader,  but  simplicity,  compactness, 
orderly  arrangement,  and  severe  logical  accuracy,  in  the  common 
narrative  style,  are  the  perfection  of  pleading  in  admiralty,  and  the 
court  properly  discourages  the  voluminous  and  involved  statements, 
repetitions,  exaggerated  and  cumulative  epithets,  which  discredit 
some  systems  of  pleading.** 

§  403.  In  suits  m  pevBona/m^  the  libellant  may  join  in  the 
same  libel  any  number  of  causes  of  action,  whether  of  con- 
tract or  tort,  between  the  same  parties.  This  is  another  ad- 
vantage of  the  admiralty  course  of  proceeding,  which  the 
different  forms  of  action,  the  different  forms  of  pleas,  the 
different  modes  of  trial,  and  the  different  kinds  of  judgments 
and  executions,  all  having  their  technical  niceties,  in  common 
law  proceedings,  renders  impracticable  in  common  law  courts. 

In  like  manner,  if  the  suit  be  in  rem^  the  libellant  may 
join,  in  the  same  libel,  any  number  of  demands  against  the 
thing ;  indeed,  it  would  seem  that  he  must  do  so,  inasmuch  as 
he  could  hardly  be  permitted  again  to  attach  the  thing  in 
the  innocent  hands  of  a  purchaser  at  his  own  sale.  Each 
separate  cause  of  action  should  be  set  forth  in  a  distinct  and 
orderly  manner  in  a  separate  article." 

§  404.  In  cases  in  which  one  party  sues  for  himself  and 
others,  the  stating  part  of  the  libel  should  contain  facts  to  show 
that  others  are  entitled,  and  who  they  are,  and  how  they  are 
entitled ;  —  and  wherever  several  parties  are  joined,  and  the 
rights  of  the  parties  are  distinct,  separate  and  independent,  there 
each  libellant's  case  should  be  stated  in  an  article  by  itself,  not 
only  with  a  view  to  the  convenience  of  the  opposite  party  and 
of  the  court,  but  also  because,  in  such  cases,  the  right  to  ap- 
peal is  the  individual  right  of  each  party,  and  the-  final  decree 

"  The  Towan,  8  Jur.  222;  The  Matchless,  1  Hag.  Ad.  B.  97 ;  Captures  on  The 
Jamaioa  Station,  icL  181^  Conk.  Treat.  2d  ed.  358;  The  Hoppet  9.  The  U.  S.  7 
Granch,  889;  Betts*  Prao.  19;  Thomas  v.  Lane,  2  Stun.  1 ;  Conk.  Ad.  419. 

*»  Dnnlap's  Prac.  88;  Betts'  Prao.  20;  emita^  Pratt  «.  Thomas,  Ware,  427; 
TreadweU  «.  Joseph,  1  Sum.  890. 
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should  be  for  or  against  each  individual,  (or  set  of  partners,) 
by  name,  and,  so  far  as  as  he  is  concerned,  confined  to  him.  In 
practice,  this  is  often  neglected,  and,  in  case  of  several  parties, 
a  general  joint  libel  and  answer  are  put  in,  and  a  general  decree 
made,  which  leads  to  embarrassment  and  needless  expense,  in 
case  of  an  appeal  by  some,  and  not  all  the  parties,  or  of  sepa- 
rate appeals  by  all.*' 

§  405.  The  libel  should  contain  a  distinct  statement  of  the 
amount  claimed,  with  reasonable  common  accuracy  and  truth. 
The  court  disapproves  of  actions  being  entered  in  an  amount 
disproportioned  to  any  reasonable  estimate  of  the  amount  justly 
recoverable ;  and  when  that  seems  to  have  been  done  for  any 
sinister  purpose,  will  sometimes  manifest  its  displeasure  in  dis- 
posing of  the  question  of  costs. 

Tlie  court  is  not,  however,  bound  by  the  amount  of  damages 
claimed  in  the  libel.  When  it  appears  on  investigation,  that  the 
libellant  has  merits,  and  that  justice  requires  a  larger  remuner- 
ation than  he  has  demanded  in  his  libel,  the  court  is  not  pre- 
cluded by  any  technical  forms  from  doing  full  justice.  Sir 
William  Scott,  in  a  case  of  salvage,  when  the  libellant  claimed 
£800,  gave  £2,100,  notvrithstanding,  the  objection  was  made.  The 
whole  matter,  says  he,  is  before  the  court ;  and  I  think  the  court 
is  by  no  means  limited  by  any  particular  demand.** 

§  406.  In  cases  of  seizure  for  a  breach  of  the  laws  of  revenue, 
or  navigation,  or  other  laws  of  the  United  States,  the  informa- 
tion or  libel  must  state  the  place  of  seizure,  whether  it  be  on 
land,  or  on  the  high  seas,  or  on  other  navigable  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
and  the  district  within  which  the  property  is  brought,  and  where 
it  then  is.  The  libel  must  also  propound,  in  distinct  articles, 
the  matters  relied  on  as  groimds,  or  causes  of  forfeiture,  and 


»  AnUy  §§880,  881,  882,  884;  Sheppard  v.  Taylor  5  Pet  714;  Oliver  v,  Alexan- 
der, 6  id.  148 ;  The  Heniy  Ewbank,  1  Sum.  407. 

»  The  Graces,  8  Jur.  501 ;  Pratt  v.  Thomas,  Ware,  484 ;  The  Jonge  BaBtiaan,-5 
Rob.  287. 
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aver  the  same  to  be  contrary  to  the  form  of  the  statute,  or 
statutes  of  th^  United  States,  in  such  case  made  and  provided,  as 
the  case  may  require." 

It  is  sufficient  to  describe  the  offence  in  the  words  of  the 
statute,  provided  it  be  so  described,  that  if  the  allegation  be  true, 
the  case  must  be  within  the  law.  It  is,  in  no  case,  necessary  to 
state  any  fact  which  is  only  matter  of  defence  to  the  claimant, 
nor  to  negative  exceptions,  introduced  by  way  of  proviso,  or  by 
subsequent  statutes." 

§  407.  K  the  libellant  desires  to  have  his  process  contain  a 
clause  to  attach  the  credits  and  effects  of  the  defendant,  in  case 
he  cannot  be  found,  there  should  be  inserted  in  the  libel  a 
statement  that  the  defendant  has  credits  and  effects  in  the 
hands  of  one  or  more  persons,  who  should  be  named  therein. 
This  is  necessary  to  enable  the  marshal  to  summon  the  gar- 
nishee.** 

§  408.  The  judicial  power  of  the  United  States  being  limited, 
the  courts  of  the  United  States  are  of  limited  jurisdiction,  lim- 
ited by  the  grant  of  judicial  power  in  the  Constitution,  and 
limited  by  the  Acts  of  Congress  distributing  that  jurisdiction  to 
the  Courts.  Their  action  extends,  and  must  be  confined  to 
the  cases,  controversies,  and  parties  over  which  both  the  con- 
stitution and  the  laws  have  authorized  them  to  act.  It  is 
therefore  a  cardinal  rule,  that  the  libel  must,  on  its  face, 
state  a  case  which  is  within  the  jurisdiction  of  the  court 
It  is  not  enough,  nor  is  it  at  all  necessary  to  make  the  gen- 
eral statement  that    the  case    is    within    the    juiisdiction,  but 


*»  The  U.  S.  tJ.  Hayward,  2  GaL  485,  497';  Caigo  of  [the  Aurora  t>.  The  U.  S.  7 
Oranch,  382 ;  The  Hoppet  9.  The  U.  S.  id.  889 ;  The  Caroline  o.  The  U.  S.  id.  496 ; 
The  Anne  t>.  TheU.  S.  id.  570;  The  Samuel,  1  Wheat  9 ;  The  Maiy  Ann,  8  Wheat. 
880 ;  The  Emily,  9  Wheat  881;  The  Merino,  <&c.  id.  891 ;  Conk.  Treat  2d  ed.  852 
858,  (i  seq.  ;  Ad.  Rule  22. 

»  The  Samuel,  1  Wheat  9 ;  The  Mary  Ann,  8  Wheat  880 ;  The  Emily,  9  Wheat 
881 ;  The  Merino,  &o,  id.  891 ;  Cargo  of  the  Aurora  v.  The  IT.  S.  7  Oranch,  882 
The  IT.  S.  tj.  Hayward,  2  GaL  485,  497. 

»  Ad.  Rule  2,  87. 


FBACnOE  OF  THE  DISTBIOT  COUBT.  239 

the  facts  necessary  to  give  jurisdiction   must  be  set  forth  in 

the  libel.      In  practice,  however,  the  stating  part  of  the  libel 

nsnally  closes  with   a  general  account  that  the  facts  are  true, 
and  within  the  jurisdiction  of  the  court." 


THE  PBATEB   OF   THE  LIBEL. 

§  409.  After  the  stating  part  of  the  libel,  follows  the  prayer 
for  the  proper  process  to  enforce  the  rights  of  the  libellant  by 
bringing  the  party,  or  the  property  defendant,  before  the  court, 
and  for  such  relief  and  redress  as  the  court  is  competent  to 
give  in  the  premises.  If  the  suit  be  in  persona/m  alone,  the 
process  and  the  relief  must  be  merely  personal.  If  the  suit 
be  m  T&nb  alone,  the  process  and  the  relief  are  confined  to 
the  thing,  and  no  person  is  imder  any  legal  obligation  to  ap- 
pear and  defend  the  suit,  or  will  incur  any  personal  liability 
by  neglecting  to  do  so.  If  the  suit  be  m  peraoncmi  and  in 
rerrij  then  the  prayer  is  for  a  process,  which  will  bring  before 
the  court  both  the  person  and  the  thing,  for  adjudication 
in  the  matter  of  the  libel."  - 

§  410.  If  the  suit  be  in  personam  alone,  the  libellant  may 
pray  for  a  simple  citation,  in  the  nature  of  a  summons  to 
appear  and  answer  to  the  suit ;  —  or,  in  cases  where  the  law 
permits  an  arrest,  for  a  simple  warrant  of  arrest,  in  the 
nature  of  a  capias^  —  or  for  a  warrant  of  arrest  with  a  clause 
therein,  if  the  defendant  cannot  be  found,  to  attach  his  goods 
and  chattels  to  the  amount  sued  for,  or,  if  such  property 
cannot  be  found,  to  attach  his  credits  and  effects  to  the  amount 
sued  for,  in  the  hands  of  garnishees,  and  to  summon  the  gar- 
nishees to  appear  and  answer,  on  oath  or  solemn  aflSrmation, 
as  to  the  debts,  credits,  and  effects  of  the  defendant,  in  their 
hands,  and  to  such  interrogatories  touching  the  same  as  may 
be  propotmded  by  the  libellant.  If  the  suit  be  in  rem^  the 
process  prayed  for,  unless  othei'wise  provided  by  statute,  must 

»  AnU,  §§  396,  897,  Bette'  Prac  20. 
»*  AnU,  §  15 ;  Bette'  Prac.  16. 
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be  a  warrant  of  arrest  of  the  thing  itself,  and  a  monition  to 
all  persons  interested  to  appear  by  a  day  certain  and  inter- 
vene for  their  interest  *• 

§  411.  Immediately  after  the  prayer  for  process,  follows  the 
prayer  for  the  specific  and  general  relief  which  the  libellant 
desires,  —  in  suits  in  rerriy  that  the  property  may  be  condemned 
and  sold,  in  seizure  cases,  as  forfeited  to  the  United  States, 
in  other  cases  that  it  may  be  condemned  and  sold  to  pay 
the  demand  of  the  libellant  stated  in  the  libel, —  or  that  the 
vessel  may  be  decreed  to  belong  to  the  libellant,  or  delivered 
to  him,  or  otherwise,  as  the  case  may  be,  according  to  the 
relief  to  which  the  party  may  be  entitled ;  or,  in  suits  in 
personam^  that  the  defendant  may  be  decreed  to  pay  the 
debt  or  damages  claimed  by  the  libellants;  and  in  all  cases, 
that  the  defendant  may  be  condemned  to  pay  the  costs. 

§  412.  If  tlie  libellant  desire  to  address  himself  to  the  conscience 
of  the  defendant,  and  to  compel  him  to  give  testimony  as  to  the 
matters  in  controversy,  he  may  close  his  libel  with  interrogatories, 
touching  all  and  singular  the  allegations  in  the  libel,  and  demand 
that  the  defendant  answer  them  on  oath.  The  practice  of  thus  in- 
serting proper  interrogatories,  tends  greatly  to  the  promotion  of 
justice,  and  its  prompt  and  economical  administration,  by  reducing 
to  the  narrowest  compass  that  portion  of  the  cause  which  is  to  oc- 
cupy the  time  of  the  judge  and  the  witnesses  in  court.  Since  the 
change  in  the  law  of  evidence,  which  allows  the  parties  to  actions 
to  testify  as  witnesses,  interrogatories  annexed  to  libels  are  rarely 
used." 


^  Ad.  Role  3,  9,  87 ;  vteitf.  the  forms  of  prayers  in  the  Preoedents  of  Libels,  in 
the  Appendix. 

»  Conk.  Treat.  2d  ed.  856 ;  vufe  precedents  in  the  Index ;  Ad.  Rule,  28,  87. 
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CHAPTER    XXII. 

C0MMENC5EMENT   OF  THE   SuTT. 

§  413.  The  filing  of  the  libel  is  the  commencement  of  the  suit. 
Before  being  filed,  the  libel  should  be  signed  by  the  party  or  his 
agent,  and  by  his  proctor,  and  verified  by  oath.  It  is  usually 
signed  by  an  advocate, — but  this  is  not  necessary.  If  the  libel 
prays  for  only  a  citation  or  summons,  without  arrest,  the  libel  need 
not  be  sworn  to.  It  must  be  filed  in  the  clerk's  oflSce  from  which 
the  process  is  to  issue,  before  the  mesne  process  can  be  issued. 

The  District  Courts  in  their  own  rules,  provide  in  what  cases  and 
in  what  amounts  security  shall  be  given  for  costs,  by  the  libellant, 
before  commencing  the  suit.  This  is  usually  given  by  stipulation^ 
which,  as  before  stated,  is  the  proper  name  for  an  undertaking  of 
security  in  admiralty,  and  not  by  bond  under  seal,  although  there 
is  no  legal  objection  to  its  being  in  the  form  of  a  bond.  A  stipu- 
lation with  surety  for  costs,  is  required  in  the  New  York  District  in 
all  cas^,  except  those  of  American  seamen  prosecuting  for  mari- 
ners' wages.  In  suits  in  personam  the  amount  of  the  stipulation 
is  $100,— in  rem,  $250. 

These  stipulations  being  undertakings  in  court,  they  are  usually 
prepared  by  the  clerk,  and  executed  and  acknowledged  before  him, 
but  there  is  no  legal  objection  to  their  being  prepared  by  the  proc- 
tor, and  acknowledged  before  any  United  "States  commissioner,  or 
the  judge.  The  surety  must  justify  as  bail,  by  a  written  afiSdavit 
on  the  stipulation,  that  he  is  a  resident  and  worth  twice  the  amount 
of  his  stipulation  over  and  above  his  debts.* 

§  414.  The  stipulation  for  costs  is  in  the  following  form : 

>  Hntson  v.  Jordan,  Ware,  385 ;  Pratt  v,  Thomas,  icL  427;  AcL  Rule  1 ;  Martin 
V,  Walker,  Abb.  Ad.  579 ;  Lane  v.  Townsend,  Ware,  286,  296 ;  Ad.  Eules  5,  88. 
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"dISTEICT    CX)UBT     of    the     united    states    of    AMERICA,    FOB    THE 

southern  district  of  new  york. 

"  Stipulation 
"  Entered  into  pursfuomt  to  the  Rules  of  Practice  of  the  Cov/rt 

"  WhereaSj  a  libel  was  filed  in  this  court,  on  the  tenth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-six,  by  Ebenezer  N.  Hinckley,  against  David  L.  Eobinson,  in 
a  cause  of  contract,  civil  and  maritime,  for  the  reasons  and  causes 
in  the  said  libel  mentioned,  and  praying  that  a  monition  may  issue 
against  the  said  .d^f^i^dant.  And  James  Jackson,  of  the  city  of 
New  York,  merchant,  surety,  and  the  said  libellant,  the  parties 
hereto,  hereby  consenting  and  agreeing,  that  in  case  of  default  or 
contumacy  on  the  part  of  the  libellant  or  his  surety,  execution  may 
issue  against  their  goods,  chattels  and  lands,  for  the  sum  of  one 
hundred  dollars : 

"Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the 
benefit  of  whom  it  may  concern,  that  the  stipulators  underugned 
shall  be,  and  are  bound,  in  the  sum  of  one  hundred  dollars,  con- 
ditioned that  the  libellant  above  named  shall  pay  all  such  costs  as 
shall  be  awarded  against  him  by  this  court,  or  in  case  of  appeal,  by 
the  appellate  court. 

"  E.  N.  Hinckley, 
"  Jas.  Jackson. 
"  Taken  and  acknowledged  this  10th 
day  of  January,  1846,  before  me, 

"  George  W.  Morton,  U,  S.  Comndsdoner.^'* 

"  Southern  District  of  New  York^  ss. —  James  Jackson,  party 
to  the  above  stipulation,  being  duly  sworn,  doth  depose  and  say 
that  he  is  worth  the  sum  of  two  hundred  dollars  over  and  above  all 
his  just  debts  and  liabilities. 

"James  Jackson. 
"  Sworn  this  10th  day  of  January, 
1846,  before  me, 

"  George  W.  Morton,  U.  S.  Cormnissioner.^^ 

§  415.  On  filing  the  libel  and  the  stipulation  for  costs,  the  pro- 
cess prayed  for  is  issued  by  the  clerk,  as  a  matter  of  course,  in  most 
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cases,  but  in  suits  in  personam  no  warrant  of  arrest  of  the  person 
or  property  of  the  defendant  shall  issue,  for  a  sum  exceeding  $500, 
unless  by  the  special  order  of  the  court,  upon  affidavit  or  other 
proper  proof,  showing  the  propriety  thereof.' 

§  416.  The  order  of  the  judge  is  endorsed  on  the  libel  in  this 
form : — 

"  On  filing  the  within  libel,  and  otherwise  complying  with  the 
rules  of  the  court, — let  a  warrant  of  arrest  issue  in  this  cause 
against  the  defendant,  (naming  him,)  and  let  him  be  held  to  bail 
in  dollars.  (Signed  by  the  Judge.) 

In  the  Southern  District  of  New  York,  the  defendant  is  held  to 
bail,  in  cases  under  $500,  in  $100  more  than  the  amount  sworn  to 
be  due.  In  the  cases  ordered  by  the  judge,  he  fixes  the  bail  in  his 
discretion. 

Bail,  however,  can  be  taken  by  the  marshal  and  the  court,  in 
those  cases  only,  in  which  it  is  required  by  the  laws  of  the  state, 
where  an  arrest  is  made  upon  similar  or  analogous  process  issuing 
from  the  state  courts.' 

In  aU  cases  on  filing  the  libel,  the  clerk  issues  the  process  and 
endorses  on  it  the  amount  in  which  the  marshal  must  take  bail  as 
follows : 

"  The  Marshal' will  take  bail  in  the  sum  of  dollars." 

2^  libel  being  j>reparedj  let  it  he  signed  and  sworn  to  by  the  Ubel- 
lant,  or  J  in  case  of  his  absence^  by  his  agent  or  attorney^  before 
the  Judge^  or  the  Clerkj  or  a  United  States  Commissioner^  and 
signed  also  by  the  Proctor  ami  the  Advocate, 

If  it  be  a  case  for  security  for  costSy  either  prepare  the  sti/pula- 
tion^  a/nd  have  it  execiUedy  and  acknowledged  and  justified;  or 
let  the  surety  go  to  the  clerk? s  offioe^  and  execute  one  prepared 
there. 

If  the  libel  pray  for  an  arrest^  and  the  amount  be  over  $500,  op- 

«  Ad.  Bule  7;  Bette'  Praa  33,  28.  •  »  Ad.  Rule,  48. 
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ply  to  the  Jvdgefor  cm  order  iha;t  a  wa/rrcmt  may  is9ue.    File 
the  libd^  and  request  the  Cflerh  to  issue  the  wa/rrcmt^  cmd  ifiwU 
ocm  he  takeriy  to  mark  it /or  haU. 
J^  the  a/motmt  be  not  more  than  $500,  the  warra^  may  issue 
without  the  order  of  the  Judge  in  bo/Uable  cases. 
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CHAPTER    XXIII 


Mesne  Pbocbss. 


§  417,  The  court  is  always  open  for  the  test  and  return  of  pro- 
cess, as  lias  been  stated ;  but  the  convenience  of  the  court,  as  well 
as  of  the  officers  and  suitors,  has  induced  each  court  by  its  rules,  to 
appoint  certain  general  return  days.  In  the  Southern  District  of 
New  York  every  Tuesday  is  a  general  return  day.  All  admiralty 
mesne  process  is  tested  on  the  day  it  is  issued  and  made  returnable  ^ 
on  the  next  general  return  day,  at  the  usual  hour  for  the  opening 
of  the  court,  unless  a  certain  time  be  necessary  to  intervene  be- 
tween the  test  and  return,  in  which  case  it  is  made  returnable  at 
the  earliest  return  day  which  wiU  include  that  time.* 

§  418.  The  proper  order  and  conduct  of  legal  proceedings  de- 
mands that  the  process  of  the  court  should  be  prepared  with  care 
and  correctness,  according  to  the  rules  and  practice  of  the  court, 
but  in  this  matter,  as  in  every  other  in  admiralty,  the  ends  of 
justice  are  the  paramount  consideration,  and  common  law  techni- 
calities of  process  are  unknown.  Any  error,  mistake,  or  over- 
sight will,  therefore,  be  corrected  by  the  court,  on  application, 
always  on  such  terms  as  may  be  just,  and  as  matter  of  course  when 
the  party  has  not  been  prejudiced.  The  issuing  of  the  process 
being  the  act  of  the  clerk,  the  party  or  his  proctor  is  not  responsible 
for  its  imperfections.* 

§  419.  The  process  issues  in  the  name  of  the  President  of  the 
United    States,  is  directed   to   the  marshal   of   the   district,  is 


1  Act  of  Aug.  28, 1842,  §  5;  6  Stat  at  Lai^,  516. 
•  Jnd.  Act,  of  1789,  §  82;  Betta»  Praa  24,  28. 
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tested  in  the  name  of  the  judge  of  the  court,  and  must  be  under 
the  seal  of  the  court.*  It  must  be  served  by  the  marshal  or  his 
deputy,  unless  he  be  interested,  in  which  case,  the  court,  on  appli- 
cation ex  parte^  showing  the  interest,  will  appoint  a  disinterested 
person,  to  whom  the  process  will  be  directed,  and  by  whom  it  will 
be  served  and  returned.* 

§  420.  The  simple  monition  in  persona/m,  is  in  the  following 
form: 

^*  The  PBEsroENT  op  the  Untted  States  op  America. 

"  To  the  Ma/raTud  of  the  Southern  District  of  New  York, 

"  Greeting  : 
"Whereas,  a  libel  has  been  tiled  in  the  District  Court 
of  the  United  States  of  America,  for  the  Southern  Dis- 
[l.  s.]  trict  of  New  York,  on  the  tenth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
six,  by  Ebenezer  N.  Hinckley,  against  David  L.  Robinson, 
in  a  certain  action,  civil  and  maritime,  for  wages  therein  alleged  to 
be  due  the  said  libellant,  amounting  to  four  hundred  and  ninety- 
eight  dollars,  and  praying  that  a  monition  may  issue  against  the 
said  defendant  pursuant  to  the  rules  and  practice  of  this  court 

"  Now,  therefore,  we  do  hereby  empower,  and  strictly  charge 
and  command  you,  the  said  marshal,  that  you  cite  and  admonish 
the  said  defendant,  if  he  shall  be  found  in  your  district,  that  he  be 
and  appear  before  the  said  District  Court,  on  the  first  Tuesday  of 
February,  instant,  at  eleven  o'clock  in  the  forenoon,  at  the  City  Hall 
in  the  City  of  New  York,  then  and  there  to  answer  the  said  libel, 
and  to  make  his  allegations  in  that  behalf,  and  have  you  then  and 
there  this  writ,  with  your  return  thereon. 

"  Witness  the  Honorable  Samuel  R.  Betts,  judge  of  said  court, 
this  first  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight    hundred    and    forty-six,  and    of    our  Lidependence    the 

seventieth. 

"CD.  Betts,  Clerk. 
"  Joseph  Smtth,  Proctor. ^^  . 

'  Act  of  1789,  Chap.  21,  g  1,  1  Stat  at  Large,  98. 

«  Ad.  Bule  1 ;  Betts*  Praa  29;  Jud.  Act  of  1789,  §  27. 
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Taks  the  process  to  the  ma/rshaZ^  and  give  hvm  information 
where  the  paHy  or  the  property  to  be  served  may  he  found. 

§  421.  If  the  process  be  a  simple  monition  or  summons  to  ap- 
,pear  and  answer  to  the  suit,  it  is  the  duty  of  the  marshal  forthwith 
to  serve  it  on  the  defendant,  by  delivering  to  him  a  copy  thereof. 
It  is  a  very  useful  measure  of  precaution,  on  the  part  of  the 
marshal,  to  ask  the  defendant  to  sign  on  the  back  of  the  process 
his  acknowledgment  of  the  service ;  but  if  he  omit  to  do  so,  the 
service  will  be  good,  and  in  either  case  the  marshal  returns  the 
process  to  the  clerk's  office,  with  his  return  endorsed  upon  it, 
"  Personally  servedP  (Signed  by  the  marshal.) 

§  422.  If  the  process  be  a  simple  warrant  of  arrest,  it  is  the  duty 
of  the  marshal  immediately  to  arrest  the  person  of  the  defendant, 
smd  keep  him  in  custody,  unless  in  a  case  in  which  the  marshal 
may  take  bail,  the  defendant  give  bail,  with  sufficient  sureties,  by 
bond  or  stipulation,  with  condition  that  he  will  appear  in  the  suit, 
and  abide  by  all  the  orders  of  the  court,  interlocutory  or  final,  in 
the  cause,  and  pay  the  money  awarded  by  the  final  decree  rendered 
therein,  in  the  court  to  which  the  process  is  returnable,  or  in  any 
appellate  court.* 

It  is  the  duty  of  the  marshal  to  see  that  the  sureties  are  sufficient, 
and  that  the  stipulation  is  duly  made  and  executed,  inasmuch  as 
the  libellant  is  not  consulted,  and  has  no  power  to  meddle  with  the 
duly  of  the  marshal  in  the  premises,  who  acts  under  the  proper  re- 
sponsibility of  his  office. 

The  marshal  returns  the  process  to  the  clerk's  office,  with  his  true 
return  endorsed  upon  it,  and  with  the  stipulation,  if  any,  which  he 
has  taken. 

§  423.  The  following  is  the  form  of  the  stipulation : 

'  Ad.  Role  8 ;  <mte^  §  416;  Lane  v.  Townsend,  Ware,  286 ;  See  the  Forms  of 
Warrants  in  the  Appendix. 
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"  district  ooukt  of  the  united  states  of  amebioa,  for  the  south- 
ern district  of  new  york. 

"  Stipulation 
"  Entered  into  jpv/rsuomt  to  the  Rvles  and  Practice  of  ike  Cowrt, 

"  Whereas^  a  libel  has  been  filed  in  the  District  Court  of  the 
United  States  of  America,  for  the  Southern  District  of  New  Tork, 
on  the  first  day  of  June,  1849,  by  James  Johnson,  libellant,  against 
William  Pratt,  defendant,  in  a  certain  action,  civil  and  maritime, 
for  pilotage,  therein  alleged  to  be  due  and  owing  to  the  said  libel- 
lant, amounting  to  fifty-six  dollars, — and  Charles  Jones,  of  the 
city  of  New  York,  ship  chandler,  surety,  and  the  said  defendant, 
parties  hereto,  consenting  and  agreeing  that  in  case  of  default  or 
contumacy  on  the  part  of  the  defendant,  execution  may  issue 
against  them,  their  goods,  chattels  and  lands,  for  one  hundred  and 
fifty-six  dollars,  — 

"  Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit 
of  whom  it  may  concern,  that  the  said  defendant  shall  appear  in 
the  said  suit  before  the  said  District  Court  of  the  United  States  of 
America,  for  the  Southern  District  of  New  York,  on  the  first  Tues- 
day of  June,  instant,  at  11  o'clock  in  the  forenoon,  at  the  City 
Hall,  in  the  city  of  New  York,  and  abide  by  all  orders  of  the  court, 
interlocutory  or  final,  in  the  said  cause,  and  pay  the  money  awarded 
by  the  final  decree  rendered  therein  in  the  said  court,  or  any  appel- 
late court. 

"Charles  Jones, 
"William  Pratt. 

■ 

"  Taken  and  acknowledged, 
June  3, 1849,  before  me, 
"  K.  M.  Stilwell,  TI.  S.  Commisaionery 

{Add  affidavit  of  justification  as  in  section  414.) 

In  the  Southern  District  of  New  York,  the  marshal  usually  takes 
a  penal  bond  under  seal,  instead  of  a  stipulation.  A  stipulation  is, 
however,  more  consistent  with  the  course  of  admiralty  practice.* 

•  AcL  Bole  8. 
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§  424.  Imprisonment  on  mesne  process  having  been  abolished  in 
most  of  the  states^  and  to  the  same  extent  in  the  courts  of  the 
[Jnited  States,  a  question  has  been  made  in  several  cases,  whether 
the  power  to  arrest  in  admiralty  be  not  abolished  ;  and  it  was  held 
that  the  right  to  arrest  still  existed  under  the  admiralty  rules  of  the 
Supreme  Court,  if  not  under  the  general  course  of  the  admiralty 
practice,  notwithstanding  the  Acts  of  February  28, 1839,  and  of 
January  14, 1841/ 

It  may  well  be  questioned,  whether  Congress,  in  prescribing  for 
the  courts  of  the  United  States  the  laws  on  the  subject  of  impris- 
onment, passed  by  the  respective  states  for  the  state  courts,  could, 
by  a  reasonable  construction,  be  held  to  embrace  the  Admiralty 
Courts,  which,  by  the  constitution,  cannot  exist  in  the  states.  The 
whole  course  of  the  law  on  the  subject  of  the  Admiralty  Courts, 
shows  that  Congress  have  always  considered  them  and  their  prac- 
tice as  peculiar,  and  not  subject  to  the  same  laws  and  principles  as 
other  courts,  and,  especially,  have  provided  that  their  process 
should  be  "according  to  the  principles,  rules  and  usages,  which  be- 
long to  the  Courts  of  Admiralty  as  contradistinguished  from  courts 
of  law,"  at  the  same  time  that  they  provided  that  the  state  prac- 
tice in  common  law  cases  should  prevail  in  the  courts  of  the 
United  States,' — in  the  one  case  carefully  insisting  upon  unifor- 
mity, and  excluding  the  diversity  of  state  practice,  and  in  the  other 
case,  expressly  prescribing  that  same  diversity  as  a  portion  of  the 
law  of  the  United  States.  Indeed,  it  may  weU  be  asked,  whether 
the  peculiarities  of  maritime  commerce,  which  have  made  courts 
of  admiralty  necessary,  do  not  also  make  the  power  to  arrest  per- 
sons, as  well  as  things,  a  necessary  element  of  their  usefulness.  The 
characteristic  difference  between  the  business  of  the  land  and  that 
of  the  water,  is  very  striking.  On  the  land,  we  contract  with  our 
neighbors,  or  those  into  whose  character  and  responsibilities  we  can 
inquire, — who  have  property,  families,  friends,  reputation  among 
us,  which  makes  them  visible,  tangible,  and  reliable;  and  we  can 
decline  to  give  credit,  or  deal  for  cash,  or  not  at  all,  and  we  may, 


^  Gaines  v,  Travis,  8  K.  Y.  Legal  Observer,  45 ;  Hodge  v,  Bemis,  2  Law  Bep. 
(new  series,)  470. 
s  Process  Act  of  1789,  §  2;  cmte,  %  849. 
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with  great  propriety,  be  compelled  to  stand  the  hazard  which  we 
have  voluntarily  taken.  But  in  maritime  matters  it  is  not  so,  but 
directly  the  reverse.  We  must  deal  with  an  impersonality,  as  it 
were,  for  the  benefit  and  with  the  responsibility  of  whom  it  may 
concern.  We  cannot  know  with  whom  we  deal,  nor  on  whose  re- 
sponsibility we  are  ultimately  to  rely;  we  negotiate  with  tran- 
sient persons, — we  rely  upon  sea-rovers, — wo  cannot  demand  cash, 
nor  refuse  to  give  credit,  nor  decline  to  deal  at  all.  Con- 
tracts are  made  for  us  by  others  in  one  place,  to  be  performed  by 
us  with  others  in  another.  What  would  become  of  maritime  com- 
merce, if  no  charter  party  or  bill  of  lading  was  made  on  credit! — 
if  sailors,  before  signing  the  shipping  articles,  must  be  paid  in  full 
for  the  voyage! — instead  of  contracting  "with  whomsoever  may 
go  as  master,"  and  whomsoever  may  be  owners,  as  everywhere  and 
always  has  been  the  policy  of  the  law,  must  the  seamen  inquire 
out  the  owners,  (no  matter  how  far  off,)  and  look  into  their  a&irs, 
or  ask  for  an  endorser  1  What  security  could  there  be  for  the  mer- 
chant in  shipping,  or  the  consignee  in  receiving  his  goods,  the  pilot, 
the  lighterman,  the  wharfinger,  the  sailor,  the  material-man,  com- 
pelled to  give  credit,  by  public  as  well  as  private  interests,  and  by 
the  invincible  necessities  of  maritime  conmierce,  to  transient  per- 
sons, whose  characters  are  unknown,  whose  residences  are  inacces- 
sible, and  who,  on  being  sued  without  arrest,  would  find  a  substan- 
tial defence  in  a  fair  wind  and  an  open  sea. 

It  is  however,  by  the  Act  of  March  2,  1867,  provided,  that 
whenever,  upon  mesne  process,  or  execution,  issuing  out  of  any  of 
the  courts  of  the  United  States,  any  def  endent  therein  is  arrested, 
or  imprisoned,  he  shall  be  entitled  to  discharge  from  such  aiTest,  or 
imprisonment,  in  the  same  manner  as  if  he  was  so  arrested  or  im- 
prisoned, on  like  process  of  the  state  courts  in  the  same  district. 
And  the  same  oath  may  be  taken,  and  the  same  length  of  notice 
thereof  shall  be  required,  as  is  provided  by  such  state  laws ;  and 
all  modifications,  conditions,  and  restrictions  upon  imprisonment 
for  debt,  now  existing  by  the  laws  of  any  state,  shall  be  applica- 
ble to  process  issuing  out  of  the  courts  of  the  United  States  there- 
in, and  the  same  course  of  proceedings  shall  be  adopted  as  now 
are,  or  may  be  in  the  courts  of  such  states.    But  all  such  proceed- 
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ings  shall  be  had  before  some  one  of  the  comnuBsioners  appointed 
by  the  United  States  Circuit  Court  to  take  bail  and  affidavits.* 

§  425.  If  the  warrant  of  arrest  contain  a  clause,  if  the  def en- 
dent  cannot  be  found,  to  attach  his  goods  and  chattels  to  the  amount 
sued  for,  or,  if  such  goods  and  property  cannot  be  found,  to  attach 
his  credits  and  effects  to  the  amoimt  sued  for,  in  the  hands  of  the 
garnishee  named  in  the  process, — in  such  case,  the  process  should 
direct  that  the  garnishee  upon  whom  the  attachment  is  to  be  served, 
be  summoned  to  appear  and  answer  the  interrogatories  addressed 
to  him  in  the  libel. 

There  has  been  some  question  made  as  to  the  right  to  attach 
the  property  of  a  non-resident,  under  the  12th  Section  of  the  Ju- 
diciary Act  of  1789,  in  the  Southern  and  Eastern  Districts  of  New 
York.  The  right  has  been  sustained  on  the  fullest  consideration, 
in  cases  not  yet  reported." 

§  426.  Under  such  a  process,  it  is  the  duty  of  the  marshal  to 
arrest  the  party,  if  he  can  be  found  in  his  district,  and  he  has  no 
right  to  attach  goods,  chattels,  debts,  credits,  or  effects,  before  he 
has  endeavored  to  find  the  party  himself.  But  inasmuch  as  the  at- 
tachment of  property  vnll  be  immediately  dissolved  by  the  defen- 
dant's appearing  and  giving  bail,  the  marshal  should  by  no  means, 
by  devoting  time  to  a  fruitless  search  for  the  defendant,  lose  the 
opportunity  of  attaching  his  property.  If,  therefore,  the  party  be 
not  found  at  his  usual  place  of  business  or  abode,  the  marshal 
should  proceed  to  make  the  attachment.  He  should  attach  the 
goods  and  chattels  of  the  defendant,  if  they  can  be  found,  to  the 
amount  sued  for;  and  if  they  cannot  be  found,  then  he  should 
attach  the  debts,  credits,  and  effects  of  the  defendant,  in  the  hands 
of  the  garnishee  named  in  the  process,  to  the  amount  sued  for, 
and  summon  the  garnishee  to  appear  on  the  return  day  of  the  pro- 
cess, and  answer  according  to  the  requisition  of  the  process.    The 


•  Act  of  March  2, 1867,  14  Stat,  at  Large,  548;  fMe  Act  of  Feb.  28,  1889,  6 
8tat.  at  Large,  321 ;  Act  of  January  14,  1841,  5  Btat  at  Large,  410. 

i«  Vide  the  Form  in  the  Appendix ;  Betts*  Praa  80;  Admiralty  Rules  2,  8,  4; 
Atkins  «.  The  Fibre  Disintegrating  Go.  1  Benedict,  118;  Gushing  «.  Laird,  Jr., 
BlatchfOTd,  J.  March,  1870. 
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garnishee  may  be  smnmoned  by  eerving  upon  him  a  copy  of  the 
warrant" 

§  427.  If  the  goods  and  chattels  of  the  defendant  are  attached, 
or  if  the  garnishee  have  credits  and  eflFects  in  his  hands,  in  either 
case,  the  defendant  can  always  have  the  attachment  dissolved  by 
order  of  the  conrt,  on  his  appearing  in  the  suit,  and  giving  a  bond 
or  stipulation,  with  sufficient  sureties,  to  abide  by  all  orders,  inter- 
locutory or  final,  of  the  court,  and  pay  the  amount  awarded  by  the 
final  decree  rendered  in  the  court  to  which  the  process  is  returna- 
ble, or  in  any  appellate  court.  On  such  bail  being  given,  the 
suit  proceeds  in  the  same  manner,  as  if  the  defendant  had  been 
originally  arrested,  and  there  had  been  no  attachment." 

§  428.  The  practice  under  the  attachment  clause  iji  the  warrant 
has  been  the  subject  of  some  uncertainty,  and  is  of  sufficient  im- 
portance to  justify  a  reference  to  the  principles  and  antliorities 
which  have  regulated  it.  In  the  case  of  Smith  v.  Miln,"  garnishee, 
before  Judge  Betts,  the  libellant  had  proceeded  to  a  personal  exe- 
cution against  the  garnishee,  without  any  summons  having  been 
served  on  him.  There  had  been  only  an  attachment  of  credits  al- 
leged to  be  in  his  hands.  On  a  motion  to  set  aside  the  proceedings, 
the  judge  examined  the  subject  fully,  and  the  result  of  his  inqui- 
ries cannot  be  better  given  than  in  his  own  language: 

§  429.  "  The  jurisprudence  of  aU  civilized  countries,  seems  to 
embody  the  means  of  rendering  the  effects  of  a  debtor  liable  to 
the  claims  of  his  creditors;  and,  probably,  no  other  tribunals 
than  courts  of  common  law,  have  found  themselves  incapacitated 
to  effect  that  end  by  their  own  inherent  powers,  without  having 
first  brought  the  debtor,  personally,  under  their  authority.  What 
then,  in  the  English  common  law  is  an  exception,  limited  to  two 
small  districts,  is,  in  other  systems,  a  conunon,  pervading  and  fa- 
miliar principle. 

"  The  proceeding  by  way  of  foreign  attachment,  resting,  in  Eng- 


11  Ad.  Bole  2,  4  ^*  Smith  v.  Miln,  Abb.  Ad.  873 
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land,  only  on  the  customs  of  London«and  Exeter,  on  the  continent, 
in  Scotland  and  the  United  States,  takes  its  form  from  the  high 
principle,  that  persons  may  be  reached  by  justice  through  the  me- 
dium of  their  property,  both  for  the  purpose  of  compelling  their 
personal  appearance  and  submission  to  the  court,  and  also  by  se- 
questrating their  property  for  the  benefit  of  creditors. 

"It  is  clearly  demonstrated  by  the  United  States  Supreme  Court 
in  Manro  v.  Almeida,  (10  Wheat.  473,)  that  it  is  a  well  settled  branch 
of  admiralty  powers,  not  derived  from  the  customs  of  London, 
but  coming  to  that  jurisdiction  from  the  same  sources  which  fur- 
nish the  other  elements  of  its  power.  That  case  also  supplies  rules 
sufficiently  explicit  and  full  to  direct  the  use  and  application  of 
this  particular  power. 

"  The  object  in  the  case  under  consideration  was,  by  means  of  a 
foreign  attachment,  to  compel  the  appearance  of  Montgomery  to 
the  suit  instituted  against  him.  The  court  consider  it  a  familiar 
and  authorized  method  to  do  soj  by  force  of  the  remedy  by  attach- 
ment, and  point  out,  very  perspicuously,  under  what  circumstances 
and  in  what  manner  it  is  to  be  employed.     (Id.  492,  493.) 

§  430.  "  The  attachment  may  be  of  goods  and  chattels  them- 
selves, or  of  rights  and  credits,  and,  by  actual  arrest  of  the  goods, 
or  by  notice  to  the  person  having  either  or  both  in  his  possession. 
(Conk.  Ad.  P.  478.)  When  the  service  is  by  notice,  and  not  by  ac- 
tual levy  on  the  goods,  two  things  are  necessarily  implied :  1.  That 
the  garnishee  be  apprized  of  what  the  process  demands  and  for 
what  cause ;  and,  2.  That  he  be  warned  of  the  time  aiid  place  to 
appear  before  the  court,  and  discharge  himself  of  the  effect  of  the 
citation,  by  showing  that  he  holds  nothing  belonging  to  the  debtor, 
or  by  specifying  exactly  what  it  is,  and  submitting  himself,  in  re- 
spect thereto,  to  the  authority  of  the  court. 

"  The  term  ga/miahee  means  one  warned  or  vouched  in  respect 
to  the  interest  of  third  parties  (F.  K  B.  106)  ;  and  ga/mish- 
ment  is  a  warning  (Jacob's  L.  Diet.  EncycL  Amer.  Foreign  At- 
tachment). Accordingly,  under  the  custom  of  London,  the  gar- 
nishee must  be  warned  not  to  pay  the  money  to  the  debtor,  and  to 
appear  and  answer  to  the  plaintiff's  suit.  (Bohun's  Customs  and 
Priv.  of  London,  256 ;  Comyn's  Dig.  Attachment,  A.)    So  he  may. 
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it  seems,  plead  to  the  general^action  and  deny  the  indebtedness  of 
the  defendant.  (Comyn's  Dig.  Attachment,  E.)  The  same  rule 
obtains  in  a  trustee  process.    (6  Dane's  Ab.  ch.  192,  art.  1.) 

"  The  garnishee,  under  the  English  law,  may  appear  by  attorney, 
and  plead  that  he  has  no  property  of  the  defendant  in  his  hands, 
or  confess  it,  or  wage  his  law,  or  plead  other  special  matter.  (Bo- 
hun,  256.)  The  general  issue  is,  whether  the  garnishee,  at  the  time 
of  the  attachment,  or  at  any  time  after,  had  any  money  or  goods  of 
the  defendant  in  his  hands.  (Id.  255.)  The  plaintiff  is  thus  put  to 
prove  that  the  garnishee  had  moneys  in  his  hands ;  and  if  this  proof 
is  not  made,  a  verdict  will  be  rendered  for  him.  (Id.  258.)  When 
the  proceeding  is  for  the  purpose  of  bringing  the  defendant  into 
court,  and  he  makes  default  on  proclamation,  a  scire  Judas  issues 
against  the  garnishee.  (Comyn.  For.  Attachment,  A.)  On  the 
appearance  of  the  defendant,  all  proceedings  against  the  garnishee 
cease.  (Cro.  El.  157,  593 ;  Salk.  291.)  And  he  must  have  notice 
of  the  foreign  attachment,  to  bind  him  in  the  allotment  of  liis 
effects  to  the  debt.    (Fisher  v.  Lane,  3  Wilson,  296:) 

"  In  the  states  using  the  remedy  of  foreign  attachment,  its  effect 
is  principally  regnlated  by  statute;  but  in  all  cases  the  cardinal 
principle  in  the  proceeding  is,  that  the  trustee  or  garnishee  shall, 
by  sunmions  or  scire  fdoiaSy  be  brought  into  court,  with  notice 
of  the  claim  upon  him,  and  have  a  full  opportunity  to  oppose  the 
demand.  (6  Dane's  Ab.  492,  ch.  192,  arts.  1  to  8.)  And  see  the 
practice  in  various  states,  stated  and  explained.  (Graighle  v.  Wot- 
tagle  et  al.  Pet.  C.  R  345 ;  Manken  v.  Chandler  &  Co.  2  Brockb. 
C.  R  125;  Fisher  v.  Consequa,  2  Wash.  C.  R  382;  Franklin  v. 
Ward,  3  Mason,  136 ;  ibid.  247 ;  Pickquet  v.  Swan,  4  Mason,  443 ; 
Barry  v.  Fayles,  1  Peters'  R.  315;  Brasheer  v.  West,  7  Peters, 
621,  and  2  U.  S.  Digest,  Supplement,  884.) 

§  431.  "  Altliough  the  admiralty  process  of  foreign  attachment 
is  not  borrowed  from  that  given  by  the  custom  of  London,  or  the 
trustee  processes  in  use  in  most  of  the  states  of  the  Union,  yet,  all 
being  directed  to  a  conmion  object,  and  founded  upon  unity  of 
principle,  light  is  reflected  from  one  upon  the  other,  and  we  may 
accordingly  recur  to  tlie  practice  of  the  law  courts,  serviceably,  for 
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explications  of  the  methods  by  which  the  common  design  is  best 
effected. 

"  We  will  consider,  however,  more  specifically,  how  the  law  and 
practice  stand  in  the  Court  of  Admiralty  on  this  head. 

"Gierke's  Praxis,  as  appears  by  the  preface  to  the  edition  in 
Latin,  was  compiled  in  the  reign  of  Elizabeth,  and  became  a  stand- 
ard authority  long  before  it  was  published ;  and  the  scattered  man- 
uscripts were  revised  and  arranged  under  the  sanction  of  men  of 
great  eminence  and  experience  in  that  branch  of  the  law.  It  has 
always  been  accepted  as  the  most  authoritative  exposition  extant 
of  the  early  course  and  usages  in  admiralty  proceedings.  (2  Brown 
Civ.  &  Ad.  396 ;  1  Atk.  R  296 ;  3  D.  &  E.  338.)  Title  28  lays 
down  the  principle  and  furnishes  the  outline  of  the  form  of  the 
warrant,  applicable  to  foreign  attachments  used  to  compel  the  ap- 
pearance of  a  defendant ;  and  art.  32,  in  connection  with  art.  28, 
renders  the  direction  full  and  explicit,  beyond  all  ambiguity,  that 
both  the  debtor  and  garnishee  are  to  be  cited  to  appear  in  court 
and  answer  the  matter  of  claim. 

§  432.  "  These  chapters  or  articles  of  Clerke  were  recognized  in 
the  South  Carolina  District  Court  in  1802  as  sufficient  authority 
for  arresting  property  to  compel  the  defendant's  appearance,  and 
although  the  form  of  the  warrant  in  that  case  is  not  given,  it  is 
plainly  to  be  implied  that  it  conformed  to  the  directions  oi  Clerke. 
(Bee  R.  186.)  The  rules  of  practice  of  this  court,  first  compiled 
in  1828,  and  revised  in  1838,  provide,  that  if  a  party  against  whom 
a  warrant  of  arrest  issues,  cannot  be  found,  and  return  thereof  be 
made,  the  plaintiff  may  have  a  warrant  to  attach  the  property  of 
the  defendant,  and  may  also  have  inserted  therein  a  clause  of  for- 
eign attachment,  according  to  the  course  of  the  admiralty.  (Rule 
25.) 

"  The  same  practice  prevails  in  the  First  Circuit.  (Dunlap's  Ad. 
Pr.  139, 140.)  The  foreign  attachment  sued  out  here  must  be  ac- 
cording to  the  course  of  the  admiralty,  and  that  has  been  amply 
shown  to  require  notice  or  citation  to  the  garnishee.  The  argu- 
ment against  this  motion  is,  that  by  Kule  29  the  garnishee  was 
obliged,  on  the  mere  attachment  of  the  goods  of  a  debtor  in  his 
hands,  to  file  his  affidavit,  giving  a  full  statement  of  the  property 
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in  his  hands,  or  pay  it  into  court,  and  that  such  service  was,  accord- 
ingly, all  the  notice  or  warning  necessary  to  give  him. 

"  The  rule  will  not  justify  that  interpretation.  It  does  not  regu- 
late the  manner  of  making  out  or  serving  a  foreign  attachment. 
These  are  supposed  to  have  been  conformably  to  the  course  of  the 
admiralty ;  and  then  it  supplies  a  summary  and  cheap  method  by 
which  the  holder  of  the  property  may  become  discharged  from  the 
cause,  and  whereby,  also,  his  creditor  may  be  secured  the  control 
of  the  property  attached. 

§  433.  "  !^ules  2  and  37  of  the  Supreme  Court,  adopted  since  the 
decision  in  10  Wheat  473,  specify  concisely  the  steps  the  creditor 
and  garnishee  are  respectively  to  take.  The  process  is  described 
by  which  a  defendant  may  be  arrested  in  suits  in  jpersonam.  (Rule 
2.)  The  mesne  process  may  be  by  a  simple  warrant  of  arrest  of 
the  person,  in  the  nature  of  a  capids^  or  by  a  simple  monition, 
in  the  nature  of  a  summons,  to  appear  and  answer  to  the  suit,  as 
may  be  prayed  for  in  the  libel ;  or  the  warrant  for  the  arrest  of 
the  person  may  have  a  clause  therein,  that  if  he  cannot  be  found, 
to  attalbh  his  goods  and  chattels,  or  if  such  property  cannot  be 
found,  to  attach  his  credits  and  effects  in  the  hands  of  the  gar- 
nishees named  therein. 

"  It  is  insisted,  that  the  foreign  attachment  clause  authorized  by 
this  rule,  is  not  required"  to  contain,  also,  a  summons  or  notice  to 
the  garnishee  to  appear,  and  that  accordingly  no  such  citation  need 
be  made. 

"  The  argument  would  equally  prove,  that  it  is  not  necessary  to 
cite,  or  summon  the  defendant  himself,  for  as  he  is  absent,  and  can- 
not be  arrested,  if  no  citation  is  to  be  served  on  the  holder  of  his 
property,  the  libellant  would  be  allowed  to  seize  the  property  and 
prosecute  to  a  decree,  without  notification,  to  any  person,  of  his 
acts. 

"  This,  most  manifestly,  cannot  be  so,  upon  general  principles ; 
and  Rule  37,  instead  of  favoring  that  conclusion,  in  my  judgment, 
most  clearly  implies,  that  the  garnishee  is  before  the  court  in  the 
ordinary  way  of  bringing  in  such  party.  It  provides,  that,  in  ca^efi 
of  foreign  attachment,  the  garnishee  shall  be  required  to  answer  on 
oatb^  as  to  the  debts  and  effects  in  his  hands,  and  to  such  interroga- 


MESNE  PEOCESS.  257 

tories  as  may  be  propounded  by  the  libellant ;  and  if  he  refuse  or 
neglect  to  do  so,  the  court  may  award  compulsory  process;  in  per- 
sonanij  against  him. 

"  A  party  is  not  placed  in  a  predicament  subjecting  him  to  at- 
tachment, but  in  disobeying  or  counteracting  some  process  or  man- 
date of  court ;  and  this  regulation  imports,  that  he  has  been  put 
within  the  jurisdiction  of  the  cause  and  the  court  by  service  of 
process  on  him." 

On  default  of  one  summoned  as  garnishee,  the  libellant  is  not 
entitled,  under  Rule  37,  to  compulsory  process  vripersonmn  against 
him.  Such  process  issues  only  to  compel  an  answer.'  But.  after 
default,  the  garnishee  cannot  put  in  an  answer,  as  a  matter  of  right, 
except  to  state  facts  which  have  occurred  since  the  default.  And 
if  the  libellant  can  satisfy  the  court,  by  aflSdavits,  that  the  garnishee 
has  debts,  effects,  or  credits  in  his  hands,  he  may  have  execution 
against  them,  without  any  answer  being  given.** 

§  434.  If  the  suit  be  vn  rem^  it  is,  in  substance,  a  suit  against  all 
persons  having  any  interest  in  the  thing,  to  the  extent  of  their  in- 
terest in  it.  All  the  world  are  said  to  be  parties  to  such  a  suit,  and 
are  bound  by  the  decree,  so  far  as  the  property  proceeded  against 
is  concerned,  and  may  intervene  and  make  themselves  actual  and 
nominal  parties  to  it,  and  bring  their  rights  before  the  court."  The 
process  issued  is  a  warrant  to  arrest  the  property,  and  usually  con- 
tains, also,  a  monition  to  all  persons  interested,  to  appear  on  a  day 
certain,  and  show  cause  why  the  property  should  not  be  condemned, 
to  satisfy  the  demand  of  the  libellant.  On  such  a  process,  it  is  the 
duty  of  the  marshal  to  arrest  the  property  described  in  the  writ, 
and  safely  keep  it,  subject  to  the  order  and  decree  of  the  court.  In 
the  case  of  a  vessel,  the  warrant  extends  to  sails  and  rigging  taken 
ashore,  as  well  as  to  the  vessel, —  and  also,  to  give  public  notice  of 
the  arrest,  and  of  the  time  assigned  for  the  return  of  the  process 
and  the  hearing  of  the  cause.  This  must  be  given  in  such  news- 
paper in  the  district  as  the  District  Court  shall  order.  And  if 
there  be  no  newspaper  published  therein,  then  in  such  other  public 


1'  McDonald  v.  Rennel,  11  Law  Bep.  N.  S.  157;  Shoreyt;.  Rennell,  Spragne,  418. 
"  Ante,  §§  364,  365. 
17 
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places  in  the  district  as  the  court  shall  direct  On  the  return  day 
of  the  process,  he  must  return  the  same  into  court,  with  his  return 
endorsed  thereon,  stating  what  he  has  done  under  the  writ.  He 
has  no  right,  on  the  arrest  of  property  in  rem,  to  take  any  bail  for 
the  property,  but  he  must  retain  it  specifically,  and  is  responsible 
for  its  proper  custody.  For  the  purpose  of  detention  and  security, 
the  marshal  may,  if  necessary,  take  off  the  sails  of  a  vessel,  or  her 
rudder,  or  anchors,  so  that  she  cannot  escape." 

If  there  be  several  parties  having  demands  against  the  thing, 
each  party  brings  his  separate  action  and  issues  his  process, 
which  it  is  the  duty  of  the  marshal  to  serve  and  return  as 
though  it  were  the  only  process,  and  it  is  for  the  court,  upon 
the  hearing,  to  determine  the  order  in  which  the  parties  are  to 
be  paid." 

§  435.  In  cases  of  seizure,  under  tlie  revenue  laws,  the  court 
must  cause  fourteen  days'  notice  to  be  given  of  the  seizure  and 
libel,  by  causing  the  substance  of  the  libel  with  the  order  of  the 
court  therein,  setting  forth  the  time  and  place  appointed  for  trial, 
to  be  inserted  in  some  newspaper  published  near  the  place  of 
seizure;  and  also,  by  posting  up  tlie  same  in  the  most  public 
manner,  for  the  space  of  fourteen  days,  at  or  near  the  place  of 
trial. 

In  analogy  with  this  statute  provision,  it  is  the  practice  in  the 
Southern  District  of  New  York  to  require  the  marshal  to  make 
the  same  publication  and  action  in  all  civil  cases  in  rem  between 
party  and  party,  unless  the  court  shall  for  sufficient  cause  order  a 
shorter  publication." 

§  436.  The  usual  attachment  and  monition  in  rem  is  in  the  fol- 
lowing form : 

"  Ante,  §  §864,  865;  Lane  v.  Townsend,  Ware,  396;  The  Alexander,  1  Dods, 
282 ;  The  Dundee,  1  Hag.  Ad.  R.  124 ;  Act  of  May  8, 1792,§  4 ;  Conk.  Treat  2d  ed. 
120;  Ad.  Eule  9 ;  Act  of  March  2,  1799,  §  69 ;  Ex  parte,  Jesse  Hoyt,  13  Pet.  279 ; 
Sea  Laws,  445;  Boyd  Proc.  17;  Jennings  v.  Carson,  4  Cranch,  2 ;  vide  Taylor  «. 
Carryl,  20  How.  583 ;  The  GazeUe,  Sprague,  878;  The  Julia  Ann,  id.  382. 

"  Po8tj  §  560;  The  Globe,  2  Blatcht  C.  C.  R.  427;  wfo  The  Adele,  1  Bene- 
dict, 308. 

"  Ad.  Rule9;  Act  of  March  2, 1799,  §59;  Conk.  Treat  2ded.  861. 
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"  Southern  District  of  Nefm  Yorh^  as. 

"  The  President  of  the  United  States  of  America, 
"  To  the  Ma/rshaZ  of  the  Southern  District  of  New  York^ 

Greeting 


"  Whereas,  a  libel  has  been  filed  in  the  District  Conrt  of  the 
United  States,  for  the  Southern  District  of  New  York,  on 
[l.  s.]  the  first  day  of  June,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  forty-nine,  by  William  Robinson  against 
the  Bark  Richard  Alsop,  whereof  George  Johnson  is  or 
lately  was  master,  her  tackle,  apparel,  and  furniture,  in  a  cause  of 
contract,  civil  and  maritime,  for  the  reasons  and  causes  in  the  said 
libel  mentioned,  and  praying  the  usual  process  and  monition  of 
the  said  court  in  that  behalf  to  be  made,  and  that  all  persons  in- 
terested in  the  said  vessel,  her  tackle,  &c.,  may  be  cited,  in  general 
and  special,  to  answer  the  premises,  and  due  proceedings  being 
had,  that  the  said  vessel,  her  tackle,  &c.,  may,  for  the  causes  in  the 
said  libel  mentioned,  be  condemned  and  sold  to  pay  the  demands 
of  the  libellant. , 

"  You  are  hereby  commanded,  to  attach  the  said  bark  or  vessel, 
her  tackle,  &c.,  and  to  detain  the  same  in  your  custody,  until  the 
further  order  of  the  court  respecting  the  same,  and  to  give  due 
notice  to  all  persons  claiming  the  same,  or  knowing  or  having 
anything  to  say  why  the  same  should  not  be  condemned  and  sold 
pursuant  to  the  prayer  of  the  said  libel,  that  they  be  and  appear 
before  the  said  court,  to  be  held  in  and  for  the  Southern  District 
of  New  York,  on  the  third  Tuesday  of  June,  instant,  at  eleven 
o'clock  in  the  forenoon  of  the  same  day,  if  the  same  shall  be  a  day 
of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereafter, 
then  and  there  to  interpose  a  claim  for  the  same,  and  to  make 
their  allegations  in  that  behalf.  And  what  you  shall  have  done  in 
the  premises  do  you,  then  and  there,  make  return  thereof,  together 
with  this  writ. 

"  Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
court,  at  the  city  of  New  York,  this  first  day  of  June,  in  the  year 
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of  our  Lord  one  thousand  eight  hundred  and  forty-nine,  and  of 
our  Independence  the  seventy-third. 

"  Jas.  W.  Mbtoalf,  Clerk. 
"  W.  R.  Beebe,  Proctor  for  UbellcmtP 

§  437.  The  return  of  the  marshal  should  be  endorsed  on  the 
writ  in  the  following  form : 

"In  obedience  to  the  within  attachment  and  monition,  I  at- 
tached the  property  therein  described,  on  the  second  day  of 
June,  instant,  and  have  given  due  notice  to  all  persons  claiming 
the  same,  that  this  court  will,  on  the  third  Tuesday  of  June, 
instant,  (if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on 
the  next  day  of  jurisdiction  thereafter,)  proceed  to  the  trial 
and  condemnation  thereof,  should  no  claim  be  interposed  for 
the  same. 

"  Henry  F.  Talmadoe,  XI.  S.  Ma/rshal. 

"  Dated  June  17th,  1849." 

§  438.  The  proceeding  in  rem  is  predicated  on  the  assumption 
that  the  owner  and  other  persons  interested  in  property  have  it 
in  their  oym  charge,  or  have  placed  it  under  the  control  of  others, 
who  will  see  that  their  interests  will  be  protected,  whenever  any 
process  shall  be  served  upon  it.  The  process  commands  the 
marshal  to  notify  all  parties,  —  it  is  his  duty,  therefore,  to 
make  the  service  openly,  —  to  leave  a  written  notice  with  the 
person  in  possession,  and  to  exercise  his  acts  of  custody  and 
control,  in  such  open  and  visible  manner,  by  a  keeper,  or  other- 
wise, that  the  persons  having  the  same  in  charge  may  take 
the  necessary  steps  to  protect  the  rights  of  all  those  inter- 
ested." 

§  439.  Process  m  rem  is  founded  on  a  right  in  the  thing,  and 
the  object  of  the  process  is  to  obtain  the  thing  itself,  or  a  satis- 
faction out  of  it,  for  some  claim  resting  on  a  real  or  a  quasi 
proprietary  right  in  it.  The  court  arrests  the  thing  for  the  pur- 
poses of  satisfaction.    It  holds  its  possession  by  its  officers,  and 

^^  Ante,  §§  364,  865;  Betts*  Praa  83. 
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the  property  in  contemplation  of  law  is  in  the  custody  of  the 
court  itself.  As  the  court  has  the  legal  possession  for  the  pur- 
poses of  justice,  and  to  that  extent  is  clothed  with  the  sover- 
eignty of  the  country,  it  has,  of  course,  the  power  to  defend 
and  protect  its  possession,  and  to  resume  it,  if  it  should  be,  by 
any  means,  divested.  If,  therefore,  the  thing  be  taken  out  of 
the  possession  of  the  oflBcer,  by  a  party  to  the  suit  or  by  a 
stranger,  the  court,  on  motion,  will  compel  such  person,  by  at- 
tachment, or  other  summary  process,  to  re-deliver  it.  And  if  a 
purchaser  obtain  possession  without  paying  the  price,  he  may,  in 
like  manner,  be  compelled  to  pay  the  purchase  money,  or  re- 
deliver the  property  to  the  oflScer." 

§  440.  In  all  suits  in  rem  against  a  ship,  her  tackle,  sails 
apparel,  furniture,  boats,  and  other  appurtenances,  if  such  tackle, 
apparel,  sails,  furniture,  boats,  or  other  appurtenances,  are  in  the 
possession,  or  custody  of  any  third  person,  the  court  may,  after 
a  due  monition,  or  notice  to  such  third  person  and  on  hearing 
the  cause,  if  any,  why  the  same  should  not  be  delivered,  award 
and  decree  that  the  same  be  delivered  into  the  custody  of  the 
marshal,  or  other  proper  officer,  if,  upon  the  hearing,  the  same 
is  required  by  law  and  justice.  The  rule  of  the  Supreme  Court 
mentions  only  the  case  of  a  ship,  bi^t  the  principle  is  one  of 
general  application,  and  under  like  circumstances,  when  a  prin- 
cipal object  is  arrested,  and  some  of  its  appurtenances  are  with- 
held from  the  marshal  by  a  third  person,  the  court  would,  in 
the  manner  pointed  out  in  the  rule,  compel  its  delivery  to  the 
marshal.  The  proceeding  can  work  no  injustice,  for  such  third 
person  can  immediately  intervene  in  the  suit,  for  his  interest 
in  the  things  so  taken  from  him.'* 

§  441.  In  cases  of  proceedings  in  rem^  where  freight  or  other 
proceeds  of  property  are  attached,  or  are  bound  by  the  suit,  (as 
is   often    the   case    in    suits   for  seamen's   wages,  bottomry,  or 


1*  The  IT.  S.  V.  The  La  Jenne  Engenie,  2  Mason,  409;    The  Phebe,  Ware, 
862. 

*^  The  Dundee,  1  Hag.  Ad.  B.  124;  The  Alexander,  1  Dod,  282;  Ad.  Rule  8. 
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salvage,)  and  such  freight,  or  other  proceeds  are  in  the  hands  or 
possession  of  any  person,  the  court,  upon  application,  by  peti- 
tion, of.  the  party  interested,  may  require  the  party  charged 
with  the  possession  thereof,  to  appear  and  show  cause  why  the 
same  should  not  be  brought  into  court,  to  answer  the  exigency 
of  the  suit,  and  if  no  sufficient  cause  be  shown,  the  court  may 
order  the  same  to  be  brought  into  court  to  answer  the  exigency 
of  the  suit,  and  upon  failure  of  the  party  to  comply  with  the 
order,  may  award  an  attachment,  or  other  compulsory  process, 
to  compel  obedience  thereto." 

Draw  a  petition^  stating  briefly  the  factSy  —  let  it  he  sworn  to 
before  a  United  States  Commissioner  or  notary,  —  serve  copy 
and  notice  of  jyresenting  the  same,  with  time  and  pluce,  on 
the  party  holding  the  property.  For  the  precedents,  see  the 
Index. 

§  442.  It  is  also  the  duty  of  the  marshal  to  keep  the  property 
seized,  in  such  safe  and  secure  manner  as  to  protect  it  from 
injury  while  in  his  custody;  so  that  if  it  be  condemned,  or  be 
restored  to  the  owner,  its  value  to  the  parties  may  be  unimpaired, 
and  the  marshal  himself  be  not  responsible  for  unnecessary  de- 
terioration or  damage. 

§  443.  If  the  suit  be  both  in  rem  and  inpersonwm,  there  may  be 
separate  processes  at  different  periods,  or  one  process  may  combine 
the  usual  process  i/n  persona/m  with  the  process  in  rem,,  in  which 
case  the  marshal  executes  it  in  the  same  manner  as  he  would 
do  the  two  if  they  were  separate,  and  he  makes  on  the  united 
process  a  return  of  all  that  he  has  done  in  pursuance  of  the 
writ. 

*i  Ad.  Role  88;  Lane  v.  Townsend,  Ware,  296;  GreenhiU  «.  Greenhill,  1  Cur- 
telB,  466. 
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CHAPTER    XXIV. 

Interlocutobt  Sale  ob  Deliveby  of  Pbopeety. 

§  444.  If  the  property  be  in  its  nature  perishable,  or  is  liable 
to  deterioration,  decay,  or  injury,  by  being  detained  in  custody 
pending  the  suit,  the  court  may,  on  the  application  of  either 
party,  in  its  discretion,  order  the  same,  or  so  much  thereof  as 
shall  be  perishable,  or  liable  to  deterioration,  decay,  or  injury,  to 
be  sold,  and  the  proceeds  thereof,  or  so  much  thereof  as  shall 
be  a  full  security  to  satisfy  the  decree,  to  be  brought  into  court, 
to  abide  the  event  of  the  suit.  Instead  of  a  sale  the  court  may, 
on  the  application  of  the  claimant,  order  an  appraisement  of 
the  property  to  be  made,  and  order  the  same  to  be  delivered  to 
the  claimant,  on  his  depositing  in  court  so  much  money  as  the 
'  court  shall  direct,  or  the  court  may  order  it  to  be  delivered  to 
him  on  his  giving  a  stipulation,  with  sureties,  in  such  sum  as 
the  court  shall  direct,  to  pay  the  money  awarded,  and  abide 
by  the  final  decree  rendered  by  the  court,  or  the  appellate 
court,  if  any  appeal  be  taken.  These  orders  for  sale,  or  delivery 
on  bail,  may  be  made  at  any  time,  as  well  in  vacation  as  in 
term.*  In  such  cases,  the  money  deposited,  the  stipulation, 
or  the  proceeds  of  the  sale,  are  a  substitute  for  the  thing  itself, 
and  *to  them  the  court  resorts  for  satisfaction  of  the  de- 
cree.* 

§  445.  The  89th  section  of  the  Collection  Act  of  1799,  pro^ 

>  Ad.  Bole  10 ;  Conk.  Treat.  2d  edit.  863 ;  GoUeetion  Act,  1790,  §  89 ;  The 
Alligator,  1  6aL  148;   The  Straggle,  id.  476 ;   Act  of  April  5, 1843 ;  post,  §  448. 

The  American  Admiraliy  acts  by  a  simple  order  of  the  court  in  interlocutory 
directions,  where  the  British  Admiralty  sometimes  acts  l)y  warrants,  commissions, 
and  monitiona    Goote  Praa  16,  18. 

'  Jennings  v,  Garson,  4  Granoh,  25,  26 ;  The  Nathaniel  Hooper,  8  Smn.  542,  562; 
The  Gheshire,  Blatchll  Pr.  Gas.  165. 
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vides,  that  in  cases  of  seizure,  upon  the  prayer  of  any  claimant 
of  the  seized  property,  or  any  part  thereof,  that  the  same  may 
be  delivered  to  him,  it  shall  be  lawful  for  the  court  to  ap- 
point three  proper  persons  to  appraise  the  property,  who  shall 
be  sworn  in  open  court  for  the  faithful  discharge  of  their 
duty;  and  such  appraisement  shall  be  made  at  the  expense 
of  the  party  on  whose  prayer  it  is  granted;  and  on  the  re-- 
turn  of  such  appraisement,  the  claimant,  with  one  or  more 
sureties,  may  give  a  bond  for  the  appraised  value ;  and  the 
court,  on  being  furnished  with  the  certificate  of  the  collector 
of  the  district  that  the  duties  are  paid,  may  order  the  property 
to  be  delivered  to  the  claimant  and  the  bond  to  be  filed, 
and  if  the  goods  are  acquitted,  the  bond  shall  be  cancelled ; 
but  if  judgment  shall  pass  against  the  claimant  for  the 
whole  or  any  part  of  the  property,  and  the  claimant  shall 
not,  within  twenty  days  thereafter,  pay  into  court,  or  to  the 
proper  oflBcer  thereof,  the  appraised  value  of  the  property  con- 
demned, with  costs,  judgment  shall  be  granted  on  the  bond 
on  motion  in  open  court,  without  further  delay.  The  same 
practice  has  been  pursued  in  cases  between  individuals.  In- 
deed, the  statute  was  but  an  adaptation  of  the  admiralty  prac- 
tice to  seizure  cases,  probably  caused  by  a  doubt  springing 
out  of  the  analogy  between  cases  of  seizure  and  those  of 
prize,  in  which  latter  cases  property  is  never  delivered  on 
bail,  before  decree,  except  by  consent.  The  appraisers  are  sworn 
"faithfully  and  justly  to  appraise  the  property  according  to 
the  true  value  thereof,  and  the  best  of  their  skill  and  judg- 
ment." • 

§  446.  Without  adverting  to  the  well  settled  principle,  that  the 
Court  of  Admiralty  is  always  open,  and  that  all  proceedings  in 
causes  are*  entered  as  taking  place  in  open  court,  it  was  supposed 
that  a  further  act  was  necessary,  and  accordingly  the  act  of  April 
5, 1832,  was  passed,  providing,  that  such  proceedings,  in  all  cases, 
may  take  place  as  well  in  vacation  as  in  term,  and  that  the  bail 
may  be  taken  by  the  clerk,  on  the  parties  producing  the  certificate 

<  Goote  Prac.  88. 
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of  the  collector  of  the  sufficiency  of  the  sureties,  —  the  collector 
and  district  attorney  being  reasonably  notified  in  cases  of  the 
United  States,  and  the  party  or  counsel  in  all  other  cases. 

The  learned  judge  of  the  Northern  District  of  New  York  has 
expressed  a  doubt  whether  an  admiralty  stipulation  without  seal 
would  be  a  compliance  with  the  act,  which  uses  only  the  word 
Jxynd ;  and  whether  the  appraisers  can  be  sworn  before  the  clerk 
in  vacation,  in  seizure  cases.  All  the  principles  of  admiralty 
practice,  and  its  rules  of  construction,  seem  to  me  to  concur  in 
removing  such  doubt.  A  stipulation  is  a  bond.  It  is  that  by  which 
the  party  is  bound. 

The  length  of  notice,  mode  of  service,  and  other  such  details, 
can  be  regulated  only  by  the  judge  of  each  district,  according  to 
the  circumstances  of  the  district.* 

§  447.  If  a  ship  or  vessel  be  arrested,  the  same  may,  upon  the 
application  of  the  claimant,  be  delivered  to  him,  upon  an  appraise- 
ment under  the  direction  of  the  court,  upon  his  depositing  in  court 
BO  much  money  as  the  court  shall  order;  or  upon  his  giving  a 
stipulation  with  sureties,  as  in  the  case  of  perishable  goods ;  and 
the  stipulation  or  money  thereafter  becomes  a  substitute  for  the 
thing  itself.  When  a  vessel  is  delivered  on  bail,  the  owner  takes 
her  owm,  oiiere.  She  still  remains  in  his  hands,  liable  to  all  the  liens 
legally  attaching  on  her.  If,  however,  it  becomes  necessary  for  the 
purposes  of  justice,  the  vessel  may  be  re-arrested.* 

The  object  of  these  various  provisions  is  to  enable  parties  to  save 
themselves  from  those  indirect  consequences  of  litigation  in  rem^ 
which  are  often  destructive  of  the  thing  itself,  and  deeply  injuri- 
ous to  the  party,  without  any  benefit  whatever  to  the  cause  of  jus- 
tice, or  to  the  proceedings  in  court ;  and,  therefore,  if  the  claimant 
decline  to  make  any  such  reasonable  application  to  meliorate  the 
evils  of  delay,  and  allows  the  ship  to  lie  in  the  custody  of  the 


*  Conk.  Treat.  2d  ed.  866;  The  Alligator,  1  GaL  148 ;  The  Struggle,  id.  476; 
The  U.  S.  f>.  Pour  part  pieces  of  Woollen  Cloth,  1  Paine,  485 ;  Nelson  «.  The  U.  8. 
1.  Pet  G.  G.  R.  285 ;  Lane  v,  Townsend,  Waire,  296. 

*  The  Gran  Para,  10  Wheat  497. 
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marshall  the  court  may,  in  its  discretion,  on  the  application  of 
either  party,  upon  due  cause  shown,  order  a  sale  of  the  ship,  and 
direct  the  proceeds  to  be  brought  into  court,  or  otherwise  disposed 
of,  as  it  may  deem  most  for  the  benefit  of  all  concerned.* 

§  448.  These  applications  for  interlocutory  or  provisional  relief, 
may  be  made  at  any  time  after  the  commencement  of  the  suit,  and 
before  the  decree,  and  as  often,  and  whenever  the  circumstances 
may  require  such  relief,  at  chambers  as  well  as  in  open  court,  in 
vacation  as  well  as  in  term.  It  should,  however,  be  observed,  that 
no  person  is  allowed  to  make  an  application  to  the  court,  in  relation 
to  the  proceedings,  unless  he  first  by  a  claim,  or  some  stipulation, 
or  other  regular  proceeding,  acquire  an  acknowledged  legal  rela- 
tion to  the  cause.  In  the  matter  of  the  sale  or  delivery  of  property, 
mutual  convenience,  and  the  desire  to  save  expense,  induces  the 
parties  usually  to  consent  to  the. proper  order.  If  consent  will  not 
be  given,  application  must  be  made  to  the  court. 

Dra/uo  Clavm^ — luwe  it  sworn  to  hefore  a  United  States  judge^ 

clerkj  commissioner^  or  a  nota/ry^  and  JUe  it.     Give  stijpulation 

for  costs. 
Make  an  affidavit  of  the  circumstances.    Let  it  he  bwom  to  as 

above.  Serve  copy^  with  notice  of  motion^  on  the  opposite  party. 

Oet  admission  J  or  make  proof  of  service^  and  make  motion  in 

open  court  or  at  chambers. 
For  the  precedents^  see  the  index. 

<  Conk.  Treat.  2d  ed.  863;  Lane  v.  Townsend,  Ware,  296;  Ad.  Bule  11 ;  The 
Sally,  8  C.  Bob.  148;  The  Langdon  Cheves,  2  Mason,  57. 
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CHAPTER    XX\r. 

Reitten  of  Pbooebs  —  Default  —  Appeakance. 

§  449.  At  the  opening  of  the  court,  on  the  return  day  of  the 
process,  the  marshal  returns  the  process  to  the  clerk,  and  the  judge 
directs  the  defendant  to  be  called.  The  proctor  of  the  libellant 
should  always  be  in  court  on  the  return  day.  The  old  practice  of 
calling  the  defendant  on  three  several  days,  and  entering  three 
several  defaults  if  he  did  not  appear,  and  practically  not  requiring 
him  to  appear  till  on  the  third  day,  has  become,  in  modem  times, 
an  empty  form,  producing  nothing  but  expense  and  delay,  and,  in 
the  American  courts,  has  fallen  into  disuse.  The  crier  now,  by 
order  of  the  judge,  if  the  suit  be  m perso7iamy  calls  the  defendant 
and  if  he  does  not  apj5ear  in  pei^son  or  by  proctor,  the  court,  on 
motion  of  the  libellant's  proctor,  pronounces  him  in  contumacy 
and  default,  and  adjudges  the  libel  to  be  tsikenjpro  confesso  agains, 
bim,  and  proceeds  to  hear  the  cause  ex  jparte,  and  to  decree  therein 
as  to  law  and  justice  may  appertain.  This  ex  pa/rte  hearing  may 
take  place  at  the  time  of  the  default,  or  on  any  future  day  in  court, 
as  the  court  may  direct.  The  more  usual  course,  when  the  libel 
is  taken  pro  confe^sOj  is  to  refer  the  matter  to  a  commissioner,  to 
hear  the  parties  and  make  report  thereon  to  the  court.* 

The  following  is  the  form  of  the  order : 

"  The  process  in  this  cause  being  returned  personally  served,  the 
defendant  is  duly  called,  and  does  not  appear ;  and  on  motion  of 

,  proctor  for  the  libellant,  the  said  defendant  is 
pronounced  to  be  in  contumacy  and  default,  and  the  libel  is  ad- 
judged to  be  taken,  ^0  confesso ^  against  him,  and  is  referred  to 

,  a  commissioner,  to  ascertain  the  amount  due 

I  Ad.  Role  29;   OoUection  Act  of  1799»  g  29;  Oonk.  Treat  2d  ed.  862;  Ad. 
Bole  44;  Betts*  Prao.  85. 
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to  the  libellant,  and  to  report  the  same  to  the  court,  with  all  con- 
venient speed." 

§  450.  After  a  decree  of  contumacy  and  default,  the  defendant, 
at  any  time  before  the  final  hearing  and  decree,  may  apply  to  the 
court  to  set  aside  the  default,  and  allow  him  to  come  in,  appear, 
and  answer  the  libel,  and  the  court  may,  in  its  discretion,  permit 
him  to  do  so,  and  may  impose  such  terms  as  to  costs  as  may  be  just, 
even  to  the  payment  of  all  the  costs  of  the  suit,  up  to  the  time  of 
the  application.  The  phraseology  of  the  admiralty  ryle  of  the  Su- 
preme Court  has  been  said  to  require  the  payment  of  the  whole 
costs,  as  a  condition  of  relief,  but  so  strict  and  hai*d  a  construction, 
in  a  court  so  liberal  and  equitable  as  the  admiralty,  would  not  be 
adopted,  unless  a  three-fold  necessity  should  require  it,  and  no  vio- 
lence is  done  to  the  language  by  giving  the  phrase,  "  the  court  may, 
in  its  discretion,"  its  proper  application  to  all  that  follows  it,  in  the 
rule.  Such  applications  to  the  favor  or  discretion  of  the  court, 
must  be  f oimded  on  aflBdavit  or  other  evidence  of  the  grounds  of 
the  application.* 

§  451.  In  the  same  manner,  in  the  discretion  of  the  court,  on 
motion  of  the  defendant,  and  on  payment  of  such  costs,  and  com- 
plying with  such  orders  and  terms  in  the  premises,  as  the  court 
may  direct,  a  final  decree  in  contumacy  and  default  may  be  rescind- 
ed, and  the  party  allowed  to  appear,  and  a  re-hearing  granted  at 
tany  time  within  ten  days  after  the  decree  has  been  entered.' 

Draw  the  affidavit  of  the  facts ^  —  serve  copy  on  the  proctor  of  the 
opposite  pa/rty^  with  such  notice  of  rnaking  the  application  as 
is  requi/red  hy  the  rvles  of  the  court. 

§  452.  If  the  suit  be  in  rem^  on  motion  of  the  libellant's  proctor, 
proclamation  is  made  by  the  crier  for  all  persons  having  anything 
to  say  why  the  property  should  not  be  condemned  and  sold  to  an- 
swer the  prayer  of  the  libellant,  to  come  forward  and  make  their 


*  Ad.  Rule  29. 

<  Ad.  Bole  40;  The  Monarch,  1  W.  Bob.  21 ;  Ckmk.  Treat.  2d  ed.  394. 
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all^ations  in  that  behalf.  If  no  one  appears,  on  like  motion,  the 
defaults  of  aU  persons  are  entered,  a  decree  of  condemnation  and 
sale  is  made,  on  a  brief  statemient  by  the  proctor,  of  the  cause  of 
action,  and  the  suit  proceeds  ex  parte  to  a  final  hearing  and  de- 
cree, then,  or  at  a  future  day;  or  the  court  may  refer  the  matter  to 
a  commissioner  to  ascertain  the  amount  and  report  it  to  the  court.* 
The  following  is  the  order : 

"  The  marshal  having  returned  that  he  has  duly  attached  the 
brig  Sea-Bird,  her  tackle,  apparel,  and  furniture,  and  given  due 
notice  to  all  persons  claiming  the  same,  that  this  court  will,  on  this 
day,  proceed  to  the  trial  and  condemnation  thereof,  should  no 
claim  be  interposed  for  the  same,  on  motion  of 
proctor  of  the  libellant,  proclamation  is  made  for  all  persons  having 
anything  to  say  why  the  same  should  not  be  condemned  and  sold, 
to  answer  the  prjiyer  of  the  libellant  to  appear,  and  no  person  ap- 
pearing, on  like  motion  it  is  ordered,  that  the  defaults  of  all  per- 
sons be  entered,  and  that  the  said  brig,  her  tackle,  &c.,  be  con- 
demned and  sold  to  answer  the  prayer  of  the  libellant,  and  that  a 
venditioni  exponas  issue  accordingly;  and,  on  like  motion,  it  is 
further  ordered,  that  it  be  referred  to  ,  a  com- 

missioner, to  ascertain  the  amount  due  to  the  libellant,  and  to  report 
the  same  to  the  court  with  all  convenient  speed." 

§  452.  a.  If  there  be  several  defendants,  or  several  things  proceed- 
ed against  in  the  same  suit,  and  there  be  a  decree  by  default  against 
some,  and  an  appearance  by  others,  the  default  of  one,  though  it  be 
absolute,  and  lead  to  final  judgment  and  execution  against  such 
party  or  parties,  does  not  prejudice  those  who  have  appeared,  and 
they  are  at  liberty  to  controvert  facts,  which,  as  to  all  others  may 
be  res  jvd/icatce  by  force  of  the  default  and  final  decree.* 

§  453.  It  is  not  usual  for  the  court  to  refer  to  a  commissioner 
matters  of  tort  or  uncertain  damages,  or  mere  questions  of  law, 
where  the  judgment  and  discretion  of  the  court  itself  would  be 
better  informed  by  the  actual  hearing  of  the  controversy,  but  there 

'  <  Bettfi'  Piao.  86 ;  Ad.  Bole  44.  ^  The  Mazy,  9  Chnmoh,  14!^^. 
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18  no  legal  objection  to  making  a  reference  in  such  cases,  and  it  is 
sometimes  done. 

Commissioners,  in  matters  referred  to  them,  have  all  the  usual 
powers  of  Masters  in  Chancery,  in  cases  of  reference,  and  may  ad- 
minister oaths,  and  examine  parties  and  witnesses  in  proper  cases.* 

The  acts  of  Congress  having  provided  for  the  appointment  of 
commissioners  to  perform  various  semi-judicial  duties,  it  is  usual  to 
make  the  references  to  them,  as  persons  experienced  in  such  mat- 
ters, but  there  is  no  legal  objection  to  referring  a  matter  to  one  or 
more  commissioners  chosen  by  the  parties,  or  appointed  by  the  court, 
for  the  particular  case  alone/ 

§  454.  In  cases  of  seizure,  when  no  one  appears,  the  decree  of 
condemnation  is  absolute,  —  the  only  question  being  whether  the 
property  be  forfeited  or  not.  In  such  cases,  it  is  usual  for  the  dis- 
trict attorney,  on  his  motion  for  condemnation,  to. state  briefly  the 
substance  of  the  libel  and  the  cause  of  forfeiture. 

§  455.  On  the  return  day  of  the  process,  or  at  any  other  time, 
when,  by  the  course  and  order  of  the  court,  it  is  the  duty  of  the 
libellant  to  take  any  step  in  the  cause,  and  he  neglects  to  do  so,  the 
defendant  appearing,  the  court  may,  on  his  motion,  order  the  libel- 
lant to  be  called ;  and  if  he  do  not  appear,  may,  on  like  motion, 
decree  him  to  be  in  default  and  contumacy,  and  pronounce  the  suit 
to  be  deserted,  and  the  same  may  be  dismissed  with  costs.*  The 
admiralty  rules  of  the  Supreme  Court  do  not,  as  in  case  of  the  de- 
fault of  the  defendant,  say  anything  of  the  power  of  the  court  to 
set  aside  the  default.  There  cannot  be  any  question,  however,  of 
the  power  of  the  court,  on  application  in  proper  time,  to  set  aside 
any  default  for  not  complying  with  the  rules  or  orders  of  the  court. 
There  might  be  doubts  of  the  power  to  set  aside  a  regular  final 
decree  on  the  merits,  although  taken  by  default,  and  hence  the  pro- 
priety of  the  twenty-ninth  and  fortieth  rules. 

The  following  is  the  form  of  the  order : 


•  Bettfi'  Praa  87;  Ad.  Biile41.  ^  Ad.  Rule  44. 

«  Ad.  Role  39;  anU,  §§  450,  451. 
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**  The  libellant  having  failed  to  appear  in  this  cause  and  prose- 
cute his  suit  according  to  the  course  and  order  of  the  court,  on 
motion  of  ,  proctor  for  the  defendant,  tliis  suit 

is  pronounced  to  be  deserted,  and  the  libel  is  dismissed  with  costs." 

§  456.  If  the  libellant  appear  on  the  return  of  the  process,  and 
move  the  usual  proclamation,  the  defendant  must  then  appear,  put 
in  his  answer  to  the  libel,  if  m  personam^  and  his  claim  and  answer 
if  in  reniy  or  on  motion  obtam  from  the  court  such  further  time 
as  may  be  necessary. 

In  suits  in  personain^  the  defendant  is  often  arrested  but  a  short 
period  before  the  return  of  the  process,  and  it  is,  almost,  of  course, 
therefore,  to  allow  him  time  to  procure  a  copy  of  the  libel,  examine 
his  defence,  and  prepare  his  answer.  In  cases  of  real  defence,  the 
court  gives  ample  time,  and  the  practice  in  admiralty  is  such,  that 
proctors  are  rarely  found  to  oppose  the  granting  of  all  necessary 
indulgence. 

It  is  not  usual,  in  the  Southern  District  of  New  York,  for  the 
proctor  to  give  any  written  notice  of  his  appearance.  In  the  pres- 
ence of  the  court,  the  defendant's  proctor  states  viva  voce^  that  he 
appears  for  the  defendant,  and  files  his  answer  or  asks  for  time  to 
do  so.  The  more  orderly  practice,  however,  would  be,  to  require 
the  proctor  for  the  defendant  to  furnish  to  the  clerk,  to  be  filed,  a 
written  notice  that  he  appears  for  the  defendants,  one  or  more  of 
them,  —  that  the  files  and  minutes  of  the  court  may  always  show 
who  is  the  responsible  representative  of  the  defendant.  A  general 
rule  of  the  Supreme  Court  prescribing  such  notice  is  desirable.* 

The  following  is  the  form  of  the  notice : 

*  Ad.  Role  29. 
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district  cjoubt  —  in  admiralty. 
William  Pratt, 

John  Jones,  and  others. 

Sir, — You  will  please  to  enter  my  appearance  as  proctor  for  the 
defendants,  (or  claimants),  in  this  cause. 

June  2d,  1849. 

To  J.  W.  M.,  Esq.,  Clerk.  A.  B.,  Proctor. 

§  457.  In  cases  in  rerriy  the  process  must  usually  be  served 
fourteen  days  before  the  return  day,  and  in  many  cases  more,  and 
there  is  not,  so  often,  a  necessity  for  further  time  to  answer.  If, 
however,  there  be  any  such  necessity,  the  time  is  extended  by  the 
court,  and  it  is  usual,  in  such  cases,  to  connect  with  the  order 
allowing  further  time  for  appearance,  an  order  that  the  defendant 
be  in  contumacy  and  default,  unless  his  answer  be  put  in  within 
such  further  time.  Further  time  to  answer  the  libel  is  practically 
an  extension  of  the  return  day  of  the  process ;  and  on  the  further 
day,  the  defendant  may  take  any  course  which  he  might  have  done 
on  the  actual  return  day  of  the  process,  had  he  been  tlien  ready. 

Make  out  and  serve^  on  the  cleric  and  the  libeUant'^s  proctor^  a 
notice  of  appearance^  and  make  out  your  claim^  answer  or 
conception, — have  it  properly  verified^  andJUe  it,  with  the  proper 
stipulation,  on  or  before  the  return  of  the  process,  or,  at  that 
time,  attend  court  and  mx)ve  for  further  tims.     , 

§  458.  It  is  a  general  rule  that  appearance  waives  any  objection, 
so  far  as  respects  the  mere  formality  of  the  previous  proceedings. 
But  this  only  refers  to  the  more  full  and  deliberate  intervening, 
which  is  effected  only  by  signing  the  necessary  stipulations  and 
putting  in  the  necessary  answer.  If,  therefore,  there  be  any  ques- 
tion of  formality  to  be  brought  before  the  court,  it  should  be  done 
before  perfecting  the  appearance.  By  the  ancient  practice,  proc- 
tors were  required  to  exhibit  a  proxy  or  instrument  of  appointment 
by  the  clients,  but  this  strictness  is  now  entirely  obsolete.  By  the 
modem  practice,  for  a  period  of  at  least  two  hundred  years  past, 
proxies  have  been  dispensed  with,  and  a  proctor  is  at  liberty  to 
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commence  or  defend  a  suit  on  his  own  responsibility,  without  the 
production  of  any  proxy.  He  is  bound,  however,  to  produce  his 
parties  before  the  court,  when  called  on  to  do  so ;  and  is  expected 
to  be  duly  authorized  to  appear  by  the  party  for  whom  he  inter- 
venes. The  court  has  a  right  to  call  upon  the  proctor,  at  any 
period  of  the  cause,  to  state  not  generally,  but  specifically  by  name, 
the  whole  of  the  parties  for  whom  he  is  authorized  to  appear." 

§  459.  Gai'rmhee. — The  garnishee,  or  party  holding  the  prop- 
erty attached,  being  served  with  the  citation  or  monition,  must 
appear  in  person,  or  by  proctor,  on  the  return  day  of  the  monition, 
and  answer  in  writing,  on  oath,  as  to  the  property,  goods,  chattels, 
credits,  and  effects,  of  the  defendant  in  his  hands,  and  to  such  in- 
terrogatories touching  the  same,  as  may  be  propounded  by  the 
libellant.  These  interrogatories  may  be  annexed  to  the  libel,  or 
put  in  separately,  after  the  garnishee  has  appeared,  and  the  answer 
must  be  filed  in  the  cause. 

If  the  party  refuse  or  neglect  to  answer,  the  court  may  award 
compulsory  process  against  him  mjperaonam. 

If  he  admit  any  debts,  credits,  or  effects,  the  same  must  be  held 
in  his  hands,  liable  to  answer  the  exigencies  of  the  suit ;  and  he 
wiU  be  held  personally  responsible  for  the  demand  of  the  libellant, 
as  decreed  by  the  court,  to  the  extent  of  what  he  has  in  his  hands. 

If  the  garnishee  deny  having  debts,  credits,  or  effects,  in  his 
hands,  the  question  will  be  tried  by  the  court  like  any  other 


issue." 


If  the  property  of  a  third  person  be  attached,  he  may  intervene 
by  claim,  for  the  protection  of  his  property. 

§  460.  In  the  original  suit,  when  the  defendant  has  not  been 
served  personally,  but  his  property  or  credits  have  been  attached  to 
compel  an  appearance,  on  the  return  of  the  warrant,  the  defendant 


^«  Prankard  «.  Deade,  1  Hag.  Eca  R.  185;  Gierke  Praxis,  18,  16 ;  The  Whilel- 
mine,  1  W.  Rob.  887,  840 ;  S.  C.  2  Notes  of  Cases,  20 ;  The  New  Draper,  4  0. 
Rob.  290;  Betts'  Prac.  86,  47. 

11  AdL  Rule,  87 ;  vide  preoedents  in  the  Appendix ;  Hall  Ad.  70-78 ;  anUJ 
§425-434. 
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is  called,  in  the  same  maimer  as  if  he  had  been  sued  personally, 
and  not  appearing,  he  is  pronounced  in  contumacy  and  default, 
and  the  matter  of  the  libel  taken  j^ro  confesso  against  him,  and  the 
amount  ascertained,  and  the  decree  perfected,  in  the  same  manner 
as  in  other  cases.  And  execution  may  issue  against  his  person  and 
property  generally,  and  especially  against  his  property,  credits,  and 
effects  in  the  hands  of  the  garnishee ;  and  if  the  garnishee  refuse 
to  deliver  or  apply  the  same  to  the  execution,  then  against  the  per- 
son and  property  of  the  garnishee,  to  the  amount  of  the  execution, 
or  of  the  property,  credits,  and  effects  in  his  hands." 

No  person  is  allowed  to  intervene  in  a  suit  or  proceeding  in  rem^ 
unless  he  gives  a  stipulation  with  sureties,  to  abide  by  the  final 
decree  rendered  in  the  cause,  and  to  pay  all  such  costs,  expenses, 
and  damages  as  shall  be  awarded  by  the  court,  upon  the  final 
decree,  whether  it  is  rendered  in  the  original  or  appellate  court. 
In  practice,  it  is  usual  to  defer  putting  in  the  stipulation  till  the 
time  of  filing  the  claim,  answer,  or  allegation ;  but  in  strictness  no 
party  is  allowed  to  make  delay  or  expense  to  the  libellant,  till  he 
shall  have  given  the  necessary  security.  The  appearance  of  the 
party  is  not  perfected,  —  he  is  not  considered  fully  in  court,  till  he 
has  put  in  his  claim,  or  answer  and  stipulations." 

"Ad.  Rtde,    34;  Lane  v.  Townsend,  Ware,  296;  Befcts'  Prac.  41-45,  49,  50; 
Clerke  Prax.  tit  38*,  HaU  Ad.  78. 
1*  HaU  Ad.  70-77 ;  antey  %  426 ;  vidd  precedents  in  the  Appendix. 
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CHAPTEE    XXVI. 
The  Pleadings  afteb  the  Libel. 

§  461.  The   pleadings  on  the  part  of  the  defendant  are,   the 
claim  —  the  exception  —  the  answer. 

Cidim. — The  claim  is  confined  to  proceedings  in  rem,  in  which 
alone  can  there  be  any  occasion  to  make  a  claim  of  property.  It 
is  a  statement  in  proper  form,  of  the  rights  of  the  party  making  it 
to  the  property  attached  by  the  process  of  the  court.  It  has  been 
before  remarked,  that  all  parties  having  an  interest  in  the  property 
attached  in  a  suit  in  rem,  will  be  bound  by  the  decree,  and,  of 
course,  are  entitled  to  come  in  and  make  themselves  parties  to  the 
suit,  to  defend  their  interest.  Persons  having  liens  upon  the  prop- 
erty thus  intervene,  a  maritime  lien  being  a  sort  of  proprietary 
interest.  All  parties  who  thus  intervene  are  bound,  in  the  first 
place,  to  make  their  claim  to  the  property,  —  in  other  words,  to 
state  their  interest  in  it,  that  the  court  and  the  libellant  may  know 
whether,  and  to  what  extent,  they  have  a  right  to  defend  the  suit ; 
for  it  is  quit«  as  important  to  the  cause  of  justice,  that  the  libel- 
lant's  rights  should  not  be  impaired  by  the  unauthorized  meddling 
of  those  who  have  no  interest,  as  that  the  defendant's  rights  should 
not  be  impaired  by  his  not  being  allowed  to  defend  it  in  his  own 
name.  The  claim  is  nothing  but  the  statement  of  the  party's  right 
in  the  property,  and  its  sole  purpose  is  to  show  his  right  to  appear 
and  defend  the  suit  and  represent  the  property.* 

No  set  form  of  words  is  necessary  to  form  a  claim.  In  this,  as 
in  other  pleading,  the  court  looks  to  the  substance  rather  than  the 
form.     It  must  state  that  the  party  is  the  true  and  bona  fide  owner 

'  Ad.  Rule  26 ;  The  Mary  Anne,  Ware,  104, 107 ;  Bette'  Praa  56,  57 ;  Gierke 
Prax.  tit  3 ;  HaU  Ad.  78 ;  The  U.  S.  «j.  The  La  Jeirne  Eugenie,  3  Mason,  409. 
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of  the  interest  which  he  represents,  and  that  no  other  person  is  the 
owner  thereof.  It  must  be  verified  by  the  oath  of  the  party,  or  his 
agent  or  consignee.  When  it  is  verified  by  the  oath  of  an  agent 
or  consignee,  he  must  also  swear  that  he  is  authorized  to  do  so  by 
the  owner,  or  if  the  property  be  at  the  time  of  arrest  in  the  posses- 
sion of  the  master  of  a  ship  that  he  is  the  lawful  bailee  thereof  for 
the  owner.  As  the  putting  in  a  claim  and  defending  a  suit  may 
put  the  libellant  to  great  expense, — unnecessary  and  unjust  if  the 
claimant  have  no  right,  —  he  must  file  a  stipulation  at  the  time  of 
putting  in  his  claim,  with  sureties,  in  such  sum  as  the  court  shall 
direct,  for  the  payment  of  all  costs  and  expenses  which  shall  be 
awarded  against  him  by  the  final  decree  of  the  court,  or,  upon 
appeal,  by  the  appellate  court.  In  the  Southern  District  of  New 
York  the  stipulation  for  costs  is  in  $250.  It  may  be  increased  by 
the  court,  if  necessary,  on  motion.' 

§  462.  The  following  is  the  form  of  a  claim  : 

"  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of 
the  United  States,  for  the  Southern  District  of  New  York  : 
"  David  Rome  and  William  B.  King,  of  Eastport,  in  the  County 
of  Washington,  State  of  Maine,  owners  of  the  schooner  Hornet^ 
her  tackle,  apparel,  and  furniture,  intervening  for  their  interest  in 
the  said  schooner  Hornet,  her  tackle,  apparel,  and  furniture,  appear 
before  this  Honorable  Court,  and  claim  the  said  schooner,  her 
tackle,  apparel,  and  furniture,  and  state  that  they  are  the  true  and 
bona  fide  owners  thereof,  and  that  no  other  person  is  the  owner 
thereof. 

"  And  thereupon,  the  said  claimants  pray,  that  this  Honorable 
Court  will  be  pleased  to  decree  a  restitution  of  the  same  to  them, 
and  otherwise  right  and  jiistice  to  administer  in  the  premises. 

"  Davtd  Rome. 
"William  B.  King. 
"  Sworn,  July  10, 1847,  before  me, 
"  Geobge  W.  Moeton,  U,  S.  Comm/iasionerP 

W.  R.  Beebe,  Proctor. 

'  Ad.  Rule,  26 ;  Jenkn  «.  Lewis,  Waie,  52 ;  Bette'  Prac  56,  57. 
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This  claim  may  be  put  in  immediately,  without  waiting  for  the 
return  of  the  process." 

§  463.  Claimants  of  separate  interests  may  appear  separately, 
and  put  in  separate  claims.  The  owners  of  the  respective  shares 
of  the  ship,  —  the  owners  of  the  respective  portions  of  the  cargo,  — 
the  government,  for  its  duties,  or  for  a  forfeiture,  —  the  under- 
writers, when  they  have  reason  to  believe  that  the  property  has 
been,  or  may  be  abandoned  to  them,  —  a  mortgagee  in  possession, 
when  the  suit  affects  his  lien  upon  the  vessel,  —  the  consul  of  a 
foreign  nation,  if  he  have  reason  to  believe  that  the  citizens  or  sub- 
jects of  his  nation  are  interested,  —  in  short,  any  person  or  officer 
will  be  allowed  to  appear  and  make  his  claim  (first  giving  security 
for  costs),  whenever,  in  the  opinion  of  the  court,  excluding  him 
may  lead  to  a  failure  of  justice.  Persons  or  officers,  however,  who 
appear  by  virtue  of  some  general  right,  will  not  be  allowed  to  re- 
ceive the  property  or.  money  awarded  by  the  decree,  unless  the 
right  of  the  principal  party  to  receive  it,  and  the  right  of  the  agent 
to  represent  him  be  proved  to  the  court.* 

§  464.  If  there  be  several  libels  against  the  same  vessel  or  prop- 
erty, the  claimant  must  put  in  his  claim  in  each  suit,  and  the  libel- 
lants  in  each  suit  should  also  put  in  their  claim  in  all  the  other 
suits,  lest  a  decree  of  condemnation  and  sale  by  default,  in  one  suit, 
should  dispose  of  the  property,  without  the  power  of  redress.  In 
proper  cases,  causes  may  be  consolidated.* 

§  465.  The  merely  putting  in  a  claim  is  not  a  defence  to  the 
libellant's  demand.    The  property  may  belong  to  the  claimant,  and 


»  Ad.  Rule,  26. 

*  Donlap,  Prao.  88;  The  Bello  Oomines,  6  Wheat.  152;  The  Antelope,  10  id. 
66 ;  The  London  Packet,  1  Mason,  14 ;  ante,  §  325 ;  The  Mary  Anne,  Ware,  104 ; 
Hinchliffe's  Prao.  10;  The  Yrouw  Judith,  1  Bob.  127-129;  The  Kinders  Kinder, 
2 id.  88;  The  Fortune,  id.  92;  The  Rising  Sun,  id.  104;  Thomas  9.  The  Eosci- 
Tisko,  il  N.  Y.  Leg.  Obs.  88;  The  Montioello  t>.  MoUison,  17  How.  156;  The  Jen- 
ny Lind,  3  Blatchf  .  518 ;  Robeon  v.  The  Huntress,  2  Waa  Jr.  G.  G.  59  ;  Matter  of 
Btorer,  1  Gurt.  G.  G.  201.    For  preoedents  in  the  appendix,  vide  Index. 

»  TTefo  p<^,  §  551. 
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Still  the  libellant  have  full  title  to  the  relief  sought,  —  indeed,  his 
right  to  that  relief  often  depends  upon  the  claimant's  being  the 
owner  of  the  property.  After  the  claim  is  in,  and  the  claimant  is 
thus  entitled  to  be  heard  for  his  interest,  he  must  put  before  the 
court  the  grounds  of  his  defence,  in  suitable  allegations,  that  the 
court,  as  well  as  the  opposite  party,  may  be  informed  of  the  grounds 
of  defence.  These  may  be  put  forward  in  a  separate  defensive  al- 
legation, or  they  may  be  united  with  the  answer,  if  one  be  required. 
If  the  libel  does  not  pray  for  an  answer,  the  defendant  need  not 
put  in  an  answer,  properly  so  called  ;  that  is  to  say,  he  is  not  com- 
pelled to  answer  the  facts  set  forth  in  the  libel.  But  whatever 
may  be  the  prayer  of  the  libel,  any  party  defending  the  suit  must 
spread  before  the  court  the  grounds  of  his  defence,  or  he  will  be 
debarred  from  making  his  defence,  —  it  being  a  primary  rule  in 
admiralty,  that  the  cause  must  be  heard  and  decided  according 
to  the  allegations,  as  well  as  the  proofe  in  the  cause.* 

§  466.  Exceptions, — If  any  pleading  or  proceeding  be  irregular, 
insufficient,  or  objectionable,  the  proper  mode  of  bringing  before 
the  court  tlie  objection,  is  by  exceptions  or  exceptive  allegations, — 
which  in  their  purpose  and  effect  correspond  with  special  demur- 
rers and  pleas  in  bar  at  common  law,  and  they  are  properly  classed 
with  pleadings.  Thus,  if  the  libel,  —  the  answer,  —  the  replication, 
—  the  interrogatories,  or  the  answers  to  them, — the  report  of  the 
clerk,  or  commissioner,  auditor,  or  assessor,  to  whom  any  matter  is 
referred, — be  liable  to  just  objection,  it  may  be  excepted  to,  —  and 
if  not  excepted  to,  the  court  will  be  slow  to  listen  to  any  objections 
to  its  form  or  substance.  The  court  is  indulgent  in  regard  to  all 
matters  of  mere  form,  and  does  not  encourage  severe  and  captious 
objections.' 

In  mere  matters  of  form,  exceptions  should  be  made  before  an- 
swering in  chief,  or  at  the  same  time,  or  they  will  be  considered  as 
waived.* 


•  Ad.  Rule,  84;  The  Virgil,  2W.  Bob.  204;  The  Speed,  id.  227;  TheEbenezer, 
7  Jnr.  1117 ;  Moorsom  9.  MooxBom,  8  Hag.  Eoo.  97 ;  The  Crusader,  Ware,  489. 

'  2  Brow.  Civ.  and  Ad.  861 ;  Dunlap,  192,  198 ;   Betta'  Praa  88,  67-59.     See 
the  precedents  referred  to  in  the  Index. 

^  Fuxniss  9.  The  Magonn,  01c.  66. 
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The  following  is  the  form  of  an  exception : 

§  467.  "  To  the  Honorable,  &c. 

"The  Exceptions  of  David  Jones,  defendant,  to  the  libel  of 
James  Jackson,  libellant,  allege  that  the  said  libel  is  informal  and 
insufficient,  as  follows : 

"  Mr8t  Exception, — That  the  same  is  not  signed  by  the  libellant, 
nor  by  any  proctor  of  this  court. 

"  Second  Exception, — That  the  same  does  not  allege  that  the  li- 
bellant has  sustained  any  damages  in  the  matter  of  the  libel ;  nor 
that  the  defendant  is  indebted  to  the  libellant  in  any  sum. 

"  Third  Exception. — That  the  third  article  thereof  is  scandalous 
and  impertinent. 

"  E.  F.,  Proctor  for  Defendant^' 

§  468.  K  on  the  libel  itself,  it  appears  that  the  libellant  ought 
not  to  have  the  relief  for  which  he  prays,  or  that  the  court  have  not 
jurisdiction,  instead  of  answering  the  facts  alleged  in  the  libel,  he 
may  except  to  the  libel,  stating  in  an  exception  the  point  in  which 
he  considers  the  libellant's  case  defective ;  or  if  there  be  any 
single  fact  on  which  the  defendant  chooses  to  rely  as  a  bar  to  the 
libellant's  demand,  —  as  a  prior  judgment  or  decree,  or  release, — 
an  accord  and  satisfaction,  —  a  forfeiture,  or  the  like,  — he  may  set 
it  up  alone,  and  put  his  case  upon  that  issue.  It  is  not  usual  to 
adopt  this  course,  because  he  may  set  up  the  subject  matter  of  the 
plea  in  his  answer,  and  have  the  same  benefit  of  it,  without  losing 
his  defence  on  the  general  merits,  if  he  fail  in  the  matter  of  the 
plea.  The  practice,  therefore,  prevails  of  uniting  the  matter  of  the 
plea  and  the  answer  in  the  same  pleading.  Pleas  of  this  sort  are 
called  exceptions.  If  they  set  up  matter  in  abatement  merely,  they 
are  called  dilatory  exceptions ;  if  matter  in  bar,  they  are  called 
peremptory  exceptions.* 

The  following  is  the  form  of  such  plea  or  exception  : 

§  469.  "  To  the  Honorable  Samuel  E.  Betts,  Judge  of  the  Dis- 


»  Bette*  Praa  48. 
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trict  Court  of  the  United  States,  for  the  Southern  District  of 

New  York : 

"  The  exception  of  David  Jones,  defendant,  to  the  libel  of  James 
Jackson,  libellant  ,allege8  that,  on  the  tenth  day  of  June  last,  the 
said  libellant,  in  consideration  of  one  dollar  to  him  paid,  released 
the  said  defendant  from  the  cause  of  action  set  forth  in  the  said 
libel ;  and,  therefore,  the  said  defendant  is  not  bound  further  to 
answer  the  same ;  and  he  prays  that  the  said  libel  may  be  dismissed 
with  costs. 

"David  Jokes. 

"  Sworn,  &c., 

"  E.  F.,  Proctor  for  DeftP 

§  470.  The  libellant  may,  in  like  manner,  except  to  the  suflS- 
ciency,  or  fulness,  or  distinctness,  or  relevancy,  of  the  answer 
to  the  articles  and  interrogatories  in  the  libel. 

Exceptions  must  be  carefully  prepared,  specifying  in  the 
simplest  and  clearest  manner,  in  separate  exceptions,  the  matter 
excepted  to,  each  exception  being  numbered ;  and  the  exceptions 
must  be  put  in  without  unnecessary  delay,  —  the  time  is  usually 
fixed  by  the  rules  of  the  court.  They  must  be  filed  with  the 
clerk,  and  notice  thereof  given  to  the  opposite  party.  He  may 
then,  at  any  time  before  the  matter  of  the  exceptions  has  been 
decided  by  the  court,  move  to  amend  his  pleading,  or  give  notice 
that  he  submits  to  any  or  all  of  the  exceptions,  in  which  case, 
on  filing  such  notice,  the  clerk  will  enter,  of  course,  tlie  proper 
order  as  to  such  exceptions, — that  the  defendant  answer  further, 
or  more  fully,  or  more  distinctly,  or  that  the  irrelevant  matter 
be  stricken  out." 

§  471.  If  there  be  any  exceptions  not  submitted  to,  they  are 
noticed  for  hearing  before  the  court  by  either  party,  and  each 
exception  is  overruled,  or  adjudged  good  and  valid  by  the  court, 
—  and  as  to  such  as  are  adjudged  good  and  valid,  the  court 
must  order  the  defendant  to  answer  the  same  within  such  time 


^^  Ad.    Rule,  28;  Betto*  Prao.  58,  59;    Town  9.  The  Western  Metropolis,  28 
How.  Prac.  288. 
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as  the  court  shall  in  the  order  direct;  and  may  also  impose 
snch  costs  on  the  defendant  as  may  be  reasonable.  And  the 
court  may  also,  as  a  further  sanction  to  its  order,  compel  the 
defendant  to  make  further  answer,  or  it  may  direct  the  matter 
of  the  exception  to  be  taken  jpro  confessOj  against  the  defendant 
to  the  full  purport  and  effect  of  the  article  of  the  libel,  which  it 
purports  to  answer,  as  if  no  answer  had  been  put  in  thereto.** 

§  472.  Answer. — If  the  libel,  whether  it  be  in  rem  or  in  per- 
sancmij  prays  for  an  answer,  then  all  parties  intervening  as  defen- 
dants, must  put  in  an  answer  to  the  allegations  of  the  libel.  This 
answer,  when  the  sum  or  value  in  dispute  exceeds  fifty  dollars, 
exclusive  of  costs,  must  be  on  oath,  or  solemn  afiirmation,  and 
must  be  full,  explicit,  and  distinct,  to  each  separate  article  of  the 
libel  and  each  separate  allegation  in  the  libel,  in  the  same  order  as 
numbered  in  the  libel ;  and  must,  in  like  manner,  answer  each 
interrogatory  propounded  at  the  close  of  the  UbeL" 

When,  however,  the  sum  or  value  in  dispute  does  not  exceed 
fifty  dollars,  exclusive  of  costs,  the  foregoing  requirements  need 
not  be  observed,  unless  the  court  is  of  opinion  that  they  are  neces- 
sary for  the  purposes  of  justice  in  the  case  before  it." 

§  473.  The  following  is  the  form  of  an  answer : 
"  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court 

of  the  United  States,  for  the  Southern  District  of  New  York : 

"The  answer  of  John  Richards,  of  Portland,  in  the  State  of 
Maine,  intervening  for  his  interest  in  the  brig  Spartan,  to  the 
libel  of  Edmund  Kimball,  junior,  and  George  R.  Sheldon,  of  the 
city  of  New  York,  merchants,  copartners,  doing  business  under 
the  name  of  Kimball  and  Sheldon,  answers  and  alleges  as  fol- 
lows : 

^^Mrst  That  this  respondent  is  ignorant  of  the  matter  con- 


"  Ad.  RxUe,  80. 

1*  Ad.  Rule,  27;  HntBon  v.  Jordan,  Ware,  885;  The  Orasader,  id.  489;  The 
Boston,  1  Sum.  828;  Macomber  v,  Thompson,  id.  884;  Ome  «.  Townscoid,  4 
Hason,  541;  Betts'  Praa  51;  Dnnlap's  Prac.  197-210;  TreadweU^.  Joseph,  1 
Sum.  391 ;  The  Commander  in  Chief,  1  WalL  49 :  Dnpont  v.  Vance,  19  How.  102. 

»  Ad.  Bnle,  49. 
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tained  in  the  first,  fourth,  and  fifth  articles  of  the  said  libel,  and 
as  to  the  matters  contained  in  the  second  and  third  articles  of 
the  said  libel,  he  has  no  personal  knowledge,  but  has  understood 
and  believes  that  the  same  are,  in  a  great  part,  falsely  alleged, 
and  that  the  truth  is  as  is  hereafter  alleged. 

§  474.  "  Second,  That  the  said  brig  Spartan,  being  in  good 
order,  and  well  and  sufficiently  equipped  and  manned,  arrived 
in  the  bay  of  New  York  early  in  the  evening  of  the  28th  day 
of  November,  it  being  moonlight,  and  the  wind  and  tide  being 
favorable ;  but  the  wind  being  light,  the  vessel  did  not  enter  the 
East  river  before  the  moon  had  set,  and  it  had  become  overcast 
and  dark,  so  that  it  was  diflScult  to  see  a  vessel  without  a  light, 
even  at  a  short  distance;  That  when  about  to  anchor,  the 
master  and  crew  of  the  said  brig  Spartan  discovered  a  vessel, 
which  proved  to  be  said  brig  Buenos  Ayres,  lying  in  the  stream 
at  single  anchor,  directly  ahead  of  them,  and  but  a  short  dis- 
tance off,  and  by  the  force  of  the  tide  and  wind,  without  any 
neglect,  carelessness,  or  default  of  the  master  and  crew  of  the 
Spartan,  and  notwithstanding  every  possible  precaution,  she 
was  driven  towards,  and  in  contact  with,  the  said  brig  Buenos 
Ayres,  and  sustained  damage  to  a  large  amount,  to  wit,  to  the 
amount  of  two  hundred  and  fifty  dollars  and  upwards. 

§  475.  "  Third.  That  at  the  time  above  mentioned,  the  brig 
Buenos  Ayres  was  lying  at  anchor  in  the  harbor  of  New  York, 
in  the  channel  of  the  East  river,  between  the  Fulton  Ferry 
and  the  South  Ferry,  and  had  not  a  light  set  in  her  rigging,  on 
deck,  or  elsewhere  visible  to  those  on  board  of  the  brig  Spartan, 
and  the  said  accident  was  occasioned  by  negligence  and  want 
of  care  in  the  master,  officers,  and  crew  of  the  said  brig  Buenos 
Ayres,  in  anchoring  the  said  brig,  without  proper  light,  in  the 
channel  of  the  East  river,  where  inward  bound  vessels  must 
pass. 

"  Fourth,  That  all  and  singular  the  premises  are  true. 

"Wherefore  the  respondent  prays  that  this  Honorable  Court 
would  be  pleased  to  pronounce  against  the  libel  aforesaid,  and 
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to  condemn  the  libellant  in  costs,  and  otherwise  law  and  justice 
to  administer  in  the  premises. 

"BuEE  &  Benedict, 
"  Sworn,  &c.  Proctors  for  Respondent. 

"  E.  BuEE,  Advocated 

%  476.  The  defendant  is  not,  however,  bound  to  answer  any 
allegation  or  interrogatory  contained  in  the  libel,  which  will  expose 
him  to  any  prosecution  or  punishment  for  a  crime,  or  any  penalty, 
or  any  forfeiture  of  his  property  for  any  penal  offence.  He  can- 
not pass  by  in  silence  such  allegations  or  interrogatories,  but  must 
object  to  answer  them  on  such  grounds.  If  his  objection  covers 
the  whole  matter  of  the  libel,  he  may  set  up  his  exemption  in  a 
single  exception  to  the  proceeding.  In  other  cases,  he  may  unite 
his  exception  with  his  answer." 

§  477.  Interrogatories, — As  the  libellant  has  the  right  to  propose 
interrogatories  to  the  defendant,  so  the  defendant  has  the  right 
to  resort  to  the  oath  of  the  libellant,  and  may,  at  the  close  of  his 
answer,  propose  to  the  libellant  any  interrogatories  touching  any 
matters  charged  in  the  libel,  or  touching  any  matter  of  defence  set 
up  in  the  answer.  These  interrogatories  should  be  numbered,  and 
the  libellant  must  answer  in  writing  in  detail,  under  oath  or  solemn 
affirmation,  each  interrogatory  in  the  order  of  their  numbers. 
Like  the  defendant,  the  libellant  is  not  bound  to  answer  any  inter- 
rogatory which  will  expose  him  to  any  prosecution  or  punishment 
for  a  crime,  or  any  penalty,  or  any  forfeiture  of  his  property  for 
any  penal  offence. 

Either  party  may,  at  any  time,  before  hearing,  propose  interroga- 
tories to  the  other,  and  he  is  not  compelled  to  annex  them  to  his 
pleading,  or  to  put  them  in  at  the  same  time  that  he  files  his  plead- 
ing, although  that  is  the  usual  course." 

The  following  is  the  form  of  interrogatories : 

§  478.  "  Interrogatories  propounded  to  James  B.  Tucker,  libel- 


"  Ad.  RxUe,  81. 

»  Ad  Bole,  82;  Conk.  Treat  2d  edit  856;  Dunlap's  Frao.  125;  anU,  §  476. 
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lant,  by  Abraham  Farmer  and  Timothy  Stevens,  respondents, 

in  a  cause  civil  and  maritime,  for  wages,  in  the  District  Court 

of  the  United  States,  for  the  Southern  District  of  New  York. 

"  First  Interrogatory.    Did  not  Timothy  Stevens  above  named, 

some  time  in  the  month  of  June  last  past,  or  at  some  other  time, 

and  when  in  particular,  tender  to  you,  or  oflFer  to  pay  to  you  some, 

and  how  much  money,  which  he  admitted  to  be  due  to  you,  for 

wages  for  services  on  board  the  ship  Orbit  ? 

"  Second  Interrogatory,  Did  not  said  Stevens  so  tender,  or  of- 
fer to  pay  to  you  the  sum  of  twelve  dollars  and  fifty  cents  ? 

"  Third  Interrogatory.  Did  you  not  decline  receiving  the  said 
sum  or  some  sum  of  money,  tendered  or  offered  to  you  by  said 
Stevens? 

''"£..  ^.yProGtorr 


§  479.  In  default  of  due  answer,  by  the  libellant,  to  any  inter- 
rogatories, the  defendant  may  except  to  his  answer,  in  the  same 
manner  as  the  libellant  may  except  to  the  answers  of  the  defen- 
dant ;  and  on  the  hearing  of  the  exceptions,  the  court  may  adjudge 
the  libellant  in  default  and  dismiss  the  libel,  or  may  by  attachment 
compel  a  further  answer,  within  a  time  to  be  fixed  by  the  court ; 
or  may  take  the  subject  matter  of  any  interrogatory  which  is 
insufficiently  answered  pro  confessOj  in  favor  of  the  defendant, 
as  the  court,  in  its  discretion,  shall  deem  most  fit  to  promote 
justice/' 

§  480.  If  the  libellant  or  the  defendant  is  out  of  the  country,  or 
unabje,  from  sickness  or  other  casualty,  to  make  an  answer  to  any 
interrogatory  on  oath  or  solemn  affirmation,  at  the  proper  time,  the 
court  may,  in  its  discretion,  in  furtherance  of  the  due  administra- 
tion of  justice,  extend  the  time,  award  a  commission  to  take  the  an- 
swer of  the  party  when,  and  as  soon  as  it  may  be  practicable,  or 
may  dispense  with  it  altogether." 


!•  BettB*  Prac  58,  59 ;  Ad.  Role,  82. 
"  AfiL  Bole,  3d. 
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§  481.  To  the  answer  of  the  defendant,  if  the  libellant  does 
not  admit  its  statements,  he  replies  by  a  replication,  which  is 
usually  in  a  general  form,  simply  taking  issue  upon  the  answer.* 
A  general  replication  is  put  in  without  oath,  and  may  be  in  this 
form: 

"To  the  Honorable   Samuel    R.  Betts,  Judge  of    the  District 
Court  of  the  United  States,  for  the  Southern  District  of 
New  York: 
"The  replication  of  Thomas  G.  Smith,  libellant,  to  the  answer 
of  John  P.  Goodmanson,  defendant,  alleges,  that  he,  the  said  libel- 
lant, will  aver,  maintain,  and  prove  his  libel  to  be  true,  certain,  and 
sufficient;  and  that  the  said  answer  of  the  said  defendant  is  uncer- 

m 

tain,  untrue,  and  insufficient ;  and  he  humbly  prays,  as  in  and  by 
his  said  libel  he  has  already  prayed. 

"  BuBR  &  Benedict,  Proctors  for  LihdlanbP 

§  482.  It  is  sometimes  desirable  to  reply  to  an  answer  setting  up 
new  matter.  In  that  case,  a  special  replication  may  be  put  in  re- 
plying to  such  new  matter.  A  special  replication  should  be  sworn 
to  like  an  answer. 

The  pleadings  may  thus  go  on,  by  turns,  so  long  as  the  mode  of 
pleading  may  require  it.  They  are  called  replications,  duplica- 
tions, triplications,  quadruplications,  and  so  on ;  but  they  are  very 
rarely  resorted  to,  and  may  be  considered  as  obsolete. 

As  the  libel  may  set  forth  many  causes  of  action,  so  any  of  the 
pleadings  may  set  up  as  many  distinct  matters  of  defence,  avoid- 
ance, or  reply,  as  the  case  may  afford." 


*  No  replication  is  now  allowed ;  Fu&  ariJU^  §  867,  note, 
w  Bett6»  Prac.  48. 
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CHAPTER    XXVII. 

Amendments  and  Supplemental  Pleadinos. 

§  483.  As  has  been  before  remarked,  causes  in  admiralty  must 
be  heard  and  decided  according  to  the  allegations  of  the  parties, 
and  the  proofs  under  them ;  and  it  has  always  been  the  practice  of 
the  American  Admiralty  Courts,  to  allow  every  facility  to  the  par- 
ties, to  place  fully  before  the  court  their  whole  case,  and  to  enable 
the  court  to  administer  substantial  justice  between  the  parties, 
without  circuity  of  action,  or  turning  round  in  court,  and  never  to 
allow  a  party  to  overcome  his  adversary  by  the  man-traps  and 
spring-guns  of  covert  chicanery,  or  by  the  surprises  and  technical- 
ities of  mere  pleading  or  practice.  Therefore,  on  proper  cause 
shown,  omissions  and  deficiencies  in  pleadings  may  be  supplied, 
and  errors  and  mistakes  in  practice,  in  matters  of  substance,  as  well 
as  of  form,  may  be  corrected,  at  any  stage  of  the  proceedings,  for 
the  furtherance  of  justice.  Where  merits  clearly  appear  on  the 
record,  it  is  the  settled  practice  in  admiralty  not  to  dismiss  the  li- 
bel, but  to  allow  the  party  to  assert  his  rights  in  a  new  allegation.' 
The  whole  subject  rests  entirely  in  the  discretion  of  the  court,  as 
well  in  relation  to  the  relief  to  be  granted,  as  to  the  tenns  on  which 
it  shall  be  granted.  Amendments  may  be  made  on  application  to 
the  court  at  any  time,  as  well  after  as  before  decree ;  and  at  any 
time  before  the  final  decree,  new  counts  or  articles  may  be  added, 
and  new  and  supplemental  allegations  may  be  filed ;  and  this  may 
be  done  after  the  cause  is  in  the  appellate  court,  if  the  new  allega- 
tions be  confined  to  the  original  subject  of  controversy.  A  new  sub- 
ject of  controversy  cannot  thus  be  inserted  in  the  appellate  court.' 


1  The  Adeline,  9  Cnmch,  284;  The  Edward,  1  Wheat  261 ;  The  Divina  Pastora, 
4  Wheat.  52. 
*  Ad.  Btde  24;  Jenks  v.  Lewis,  Ware,  52;  The  Edward,  1  Wheat  261 ;  The  Pal- 
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§  484.  Before  any  pleading  is  answered,  or  the  opposite  party 
has  taken  any  subsequent  step  in  the  cause,  amendments  may  be 
made,  of  course,  without  previous  notice  to  the  opposite  party,  or 
application  to  the  court.'  In  such  cases,  the  amendment  must  be 
filed  with  the  clerk,  and  if  it  be  after  the  appearance  of  the  oppo- 
site party,  a  copy  of  it  should  be  served  on  him.  The  same  rule  as 
to  verification  by  oath,  applies  to  the  amendment,  as  to  the  original 
pleading. 

In  case  one  of  several  plaintiffs  or  defendants  dies  before  final 
judgment,  if  the  cause  of  action  survive  to  or  against  his  co-part- 
ners, the  suit  does  not  abate  by  such  death,  but  a  suggestion  of  the 
death  is  made  on  the  record,  and  the  suit  proceeds  in  the  name  of 
the  survivors. 

In  case  a  sole  plaintiff  or  defendant  dies  before  the  final  judg- 
ment, in  case  the  cause  of  action  by  law  survive,  the  executor  or 
administrator  of  the  deceased  party  has  full  power  to  prosecute,  or 
defend  the  suit  to  final  judgment ;  and  the  court  and  the  opposite 
party  is  bound  to  consider  the  executor  or  administrator  as  the  real 
party.  The  executor,  however,  is  always  entitled  to  a  continuance 
of  the  cause,  on  motion  till  the  next  term,  but  the  other  party  has 
not  such  right.* 

§  485.  The  Supreme  Court  have  construed  this  section,  in  a 
common  law  case,  holding,  that  after  the  order  admitting  the  ex- 
ecutor to  appear,  it  is  too  late  to  contest  the  fact  of  his  being  an 
executor.  It  is  apparent,  therefore,  that  the  motion  to  be  so  ad- 
mitted, should  be  made  on  notice  to  the  other  party,  to  enable  him 
to  contest  that  fact. 


xnyra,  12  id.  1 ;  TheU.  S.  «.  Pour  Part  Pieces  of  WooU  en  Cloth,  1  Paine,  435 ;  Betts 
Prac.  57;  Jad.  Act,  §  32;  Oonk.  Treat.  2d  edit.  357,  360 ;  MweU  9.  Martin,  Ware, 
58;  Pratt  v,  Thomas,  id.  437 ;  The  Adeline,  9  Oranch,  244;  Crawford  v.  The  WU- 
liam  Penn,  3  Wash.  481 ;  The  Marianna  Flora,  11  Wheat.  1 ;  Town  v.  The  Western 
Metropolis,  28  How.  Pr.  283 ;  Conk.  Ad.  606;  anU^  §  358. 

*  Vide  Thomas  «.  Gray,  Blatohf.  <&  H.  493. 

*  Betts'  Praa  58,  59,  110;  The  Adeline,  9  Cranoh,  244;  The  Edward,  1  Wheat. 
261 ;  The  Mariamia  Flora,  11  Wheat  1 ;  The  Caroline  v.  The  U.  S.  7  Cranch,  496; 
The  Harmony,  1  GaL  123 ;  Jenks  v,  Lewis,  Ware,  51 ;  Honseman  v.  The  North 
Carolina,  15  Pet  40 ;  The  Boston,  1  Sum.  328;  Jud.  Act,  §  31 ;  Bunlap,  87;  Wil- 
son V.  Codman's  Ezeontor,  3  Cranch,  193 ;  Griswold  v.  Hill,  1  Paine,  483 ;  Neyitt  9. 
Clarke,  01c.  316 ;    Vide  The  Ootavia,  1  Mason,  149. 
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If  the  executor  or  administi'ator  neglect  or  refuse  to  appear  and 
Jiake  himself  a  party,  the  court  may  issue  a  process  requiring  him 
to  show  caus^  why  the  action  should  not  proceed ;  and  if  he  fail  to 
appear  within  twenty  days  after  service  of  such  process,  then  the 
court  may  proceed  and  render  judgment  against  the  deceased  party, 
in  the  same  manner  as  if  the  executor  or  administrator  had  volun- 
tarily made  himself  a  party  to  the  suit.* 

§  486.  Answers,  as  well  as  libels,  and  indeed  all  pleadings 
should  state  the  matter  with  all  due  certainty  and  precision.  In 
case  of  misconduct  set  up,  there  must  be  special  allegation  of  the 
facts,  with  due  certainty  of  time,  place,  and  circumstances.  Any 
responsive  pleading  should  reply  to  each  article  by  a  clear  and 
exact  admission,  or  denial,  or  defence  to  the  matter  of  it.  Proper 
certainty  and  precision  are  of  the  greatest  importance ;  for  as  the 
party  cannot  regularly  prove  that  which  is  not  properly  alleged, 
so  it  is  not  sufficient  that  there  are  facts  proved,  which  might  have 
a  material  bearing,  unless  there  are  allegations  suited  to  bring  them 
before  the  court  as  matters  of  plea  and  controversy.* 

§  487.  The  general  rule  is,  that  the  whole  substantive  case  of  a 
party  should  be  at  once  brought  before  the  court,  but  supplemental 
pleadings  (libel,  answer,  interrogatories,  or  exceptions)  may  be  filed 
whenever  new  parties,  new  allegations,  or  a  more  full,  definite,  or 
accurate  statement  of  the  subject  matter  of  the  controversy  may 
be  necessary,  and  supplemental  pleadings,  and  not  affidavits,  are 
the  proper  mode  of  bringing  before  the  court  such  new  matter.' 

§  488.  When  any  pleading  or  paper  is  defective  in  form,  or 
substance,  it  may  be  amended,  and  any  party  may,  at  any  time, 
thus  correct  his  papers  by  further,  or  more  full  and  regular,  sup- 
plemental, amendatory,  exceptive,  or  responsive  allegations  to  be 
filed  in  the  cause. 


'  Wilson  V.  Oodman's  Executor,  3  Oranoh,  193  ;  Griswold  v.  Hill^  1  Paine,  483. 

*  The  Boston,  1  Snnin.  331 ;  Maoomber  v,  Thompson,  id.  384. 

'  The  Ebenezer,  7  Jur.  1117;  Betts*  Prac.  21 ;  Waring  v.  Clarke,  6  How.  441 ; 
CuUer  v.  Bae,  7  id.  729 ;  Moorsom  v,  Moorsom,  3  Hag.  Eoa  97 ;  The  Yiigil,  2  W. 
Bob.  204 ;  The  Speed,  id.  227. 
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Parties  are  not  required  to  furnish  copies  of  original  pleadings 
to  the  adverse  party,  but  each  party  is  required  to  take  out  copies 
from  the  clerk's  oflSce.  In  the  case,  however,  of  new,  f uriiier, 
amendatory,  or  supplemental  papers,  they  must  be  furnished  to  the 
opposite  party. 

When  such  further  papers  are  put  in,  if  they  affect  the  pro- 
ceedings in  any  material  point,  the  opposite  party  will  be  entitled 

to  the  indulgence  of  the  court,  in  a  continuance  of  the  cause. 
19 
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CHAPTEK    XXVIII. 


STTPUIiATIOH  AND  BaIL. 


§  489.  It  has  been  before  stated  that  the  proper  mode  of  giving 
security  or  bail,  in  admiralty,  is  by  stipulation,  instead  of  the 
common  law  mode  of  bond  or  recognizance.  No  particular  form 
of  words  is  necessary  to  constitute  a  stipulation.  It  is  sufficient  if 
it  appear  tliat  the  party  stipulating  undertakes  to  respond,  accord- 
ing to  the  legal  requisition ;  and  a  bond  or  recognizance  would  be 
held  good  in  the  American  Admiralty  courts.  There  have  been 
doubts  raised  on  the  subject,  but  they  have  been  based  on  some 
hypercritical  application  of  English  rules  of  jurisdiction,  which 
have  held  that  the  admiralty  could  not  have  jurisdiction  of  an 
action  on  an  instrument  under  seal.  The  usual  form  of  the  admi- 
ralty stipulation  briefly  recites  the  pendency  of  the  suit,  and  closes 
by  distinctly  assuming  the  required  obligation.  It  is  executed 
without  seal,  and  should  be  acknowledged  by  the  party  before  the 
court,  the  clerk,  or  a  commissioner.* 

§  490.  Stipulations  differ  from  other  contracts  in  an  important 
particular.  In  contracts  between  parties,  it  is  the  intention  of  the 
parties,  as  expressed  in  the  instrument,  which  is  to  govern  the  con- 
struction, but  the  security  which  is  taken  in  the  progress  of  a  suit 
in  a  court  of  admiralty,  for  the  purpose  of  sustaining  and  enforcing 
its  jurisdiction  and  authority,  is  taken  under  the  order  of  the  court, 
or  of  the  law.  Its  terms  are  directed  by  the  law  or  the  court,  and 
as  the  will  of  the  party  is  not  consulted  as  to  the  tenor  of  the 
obligation,  so  his  will  or  intention  is  not  regarded  in  its  interpreta- 
tion. If,  therefore,  there  be  an  ambiguity  in  the  terms  of  the 
stipulation,  or  if  the  construction  of  them  be  doubtful,  it  is  not  the 


1  Dnnlap^s  Prao.  143 ;    Lane  v.  Townsend,  Ware,  286 ;    Enoy.  de  Jurisp.  art. 
Stiptdation;  Dig.  ib.  45;  Conk.  Treat.  427. 
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intention  of  the  party  for  which  we  are  to  inquire,  for  the  will  of 
the  party  had  nothing  to  do  in  determining  its  conditions,  —  the 
doubt  must  be  removed  by  consulting  the  intention  of  the  court, 
ortiie  law  which  required  the  stipulation  and  dictated  its  terms.* 

§  491.  Instead  of  a  stipulation  with  personal  surety,  the  court 
will  usually  aUow  a  deposit  of  money  in  the  registiy  of  the  court, 
as  security. 

When  personal  sureties  are  given,  they  are  required  to  swear  to 
iheir  responsibility  to  twice  the  amoimt  of  the  sum  for  which  they 
undertake,  over  and  above  all  debts.  ^ 

If  any  party  in  interest  desire  a  more  strict  inquiry  into  the 
responsibility  of  the  sureties,  he  may,  by  an  exception  and  notice 
thereof  to  the  opposite  party,  require  that  the  sureties  appear  per- 
sonally before  the  court,  or  a  commissioner,  and  submit  to  a  strict 
examination  as  to  their  property  and  responsibility.' 

§  493.  If  either  party  put  in  insufficient  sureties,  or  the  sureties 
become  irresponsible  or  insufficient,  or  remove  out  of  the  district, 
on  proper  application,  the  court  will  compel  further  security,  under 
the  penalty  of  a  stay  of  the  proceedings,  in  case  of  a  libellant,  or  in 
case  of  defendants,  by  denying  the  right  to  the  party  further  to 
appear  and  contest  the  suit.' 

§  493.  The  stipulations  taken  in  the  course  of  an  admiralty 
cause,  are  of  several  kinds.  Under  the  Eoman  practice  they  were 
classified  in  various  divisions  and  subdivisions,  according  to  their 
nature,  according  to  the  occasion  calling  for  them,  and  according 
to  their  form ;  but  this  classification  is  obsolete,  and  the  learning 
connected  with  it  is  of  little  practical  utility.* 

In  the  case  of  Lane  v.  Townsend  (Ware,  286,  304),  Judge  Ware, 
with  his  characteristic  learning  and  acuteness,  has  presented  the 
subject  very  clearly  and  correctly,  as  the  matter  stood  before  the 
promulgation  of  the  admiralty  rules  of  the  Supreme  Court. 

«  Dig.  45,  1,  52;  Lane  ».  Townsend,  Ware,  292;  Cure  v.  BuUns,  7  N.  Y.  Leg. 
Ob8.845. 

»  Ad.  Etde,  6,  10, 11 ;  Bette'  Prao.  41. 

4  Lane  v,  Townsend,  Ware,  296 ;  Dunlap^s  Prac.  158. 
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In  the  American  Admiralty  now,  the  stipulations,  for  costs, 
for  costs  and  damages,  for  value,  to  appear  and  abide  the 
decree  of  the  court,  and  pay  the  amount  recovered,  are  the  only 
stipulations  practically  in  use.  They  vary  slightly  in  their  form, 
to  adapt  them  to  the  various  purposes  to  which  they  are  applied  in 
the  original  and  appellate  courts.* 

§  494.  The  libellant's  stipulation  for  costs  in  personam  and  in 
rem,  is  for  the  payment  of  all  such  costs  and  expenses  as  shall  be 
awarded  against  him  by  the  final  decree  of  the  court,  or,  upon  an 
appeal,  of  the  appellate  court.' 

In  case  of  libels  inpersonamy  when  no  bail  has  been  taken,  and 
no  property  has  been  attached  to  answer  the  exigency  of  the  suit, 
the  court  may,  in  its  discretion,  require  the  defendant  to  give  a 
stipulation  with  sureties,  in  such  sum  as  the  court  may  direct,  to 
pay  all  costs  and  expenses  which  shall  be  awarded  against  him  in 
the  suit,  upon  the  final  adjudication  thereof,  or  by  any  interlocu- 
tory order  in  the  progress  of  the  suit.'  It  is  presumed  that  the 
cx)urt,  in  such  cases,  would  make  the  giving  the  stipulation  a 
condition  of  permitting  the  defendant  to  appear  and  contest  the 
suit. 

§  495.  In  case  of  filing  a  mere  claim  to  the  property  m  rem^ 
the  claimant  must  file  a  stipulation,  with  sureties  in  such  sum  as 
the  court  shall  direct,  for  the  payment  of  all  costs  and  expenses 
which  shall  be  awarded  against  him  by  the  final  decree  of  the 
court,  or,  upon  appeal,  by  the  appellate  court' .  The  claimant's 
property  being  in  custody,  he  is  properly  liable  only  for  costs. 

In  case  of  intervention  by  a  third  person,  in  a  suit  or  proceeding. 
in  remy  the  stipulation  is  to  abide  by  the  final  decree,  and  pay  all 
such  costs,  expenses,  and  damages,  as  shall  be  awarded  by  the  court 
upon  the  final  decree,  whether  it  is  rendered  in  the  original  or 
appellate  court."  There  are  obvious  reasons  why  a  third  person 
intervening  should  be  responsible  for  damages  as  well  as  costs. 


»  Ad.  Rule,  8,  4,  10, 11,  25,  35.  •  Id.  26. 

'  Id.  25.  8  Id.  26.  »  Id,  84. 
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§  496.  The  stipulation  of  bail  to  the  action  in  peraoncum^  is 
given  on  the  arrest  of  the  party,  or  on  his  appearing  in  discharge 
of  his  property  or  credits  attached.  The  stipulation  is,  that  he 
will  appear  in  the  suit,  and  abide  by  all  orders  of  the  court,  inter- 
locutory or  final,  in  the  cause,  and  pay  the  money  awarded  by  the 
final  decree  rendered  in  the  court  to  which  the  process  is  returna- 
ble, or  in  any  {^pellate  court."  On  this  stipulation  the  bail  have 
no  right  to-  surrender  their  principal,  nor  has  the  principal  any 
.  right  to  surrender  himself  in  discharge  of  the  bail.  The  stipula- 
tion is  an  absolute  undertaking  to  pay  the  decree." 

§  497.  The  stipulation  of  bail  to  the  action  in  a  suit  in  rem^  is 
given  to  procure  the  discharge  of  the  property  proceeded  against. 
It  has  been  befoi-e  remarked,  that  on  such  a  discharge  the  owner 
takes  the  property  cutti  onere^  and  it  remains  in  his  hands,  subject 
to  all  the  liens  which  legally  attach  to  it.  It  is  only  necessary, 
therefore,  that  he  give  security  to  pay  what  the  libellant  may  re- 
cover, leaving  all  other  persons  to  assert  their  demands  by  a  new 
proceeding  m  reniy  after  the  discharge.  The  owner  is  therefore 
required,  before  taking  his  property,  to  give  a  stipulation,  witli 
sureties,  in  such  sum  as  the  court  shall  direct,  to  abide  by  the  de- 
cree, and  pay  the  money  awarded  by  the  final  decree  rendered  by 
the  court,  or,  in  case  of  appeal,  by  the  appellate  court." 

§  498.  The  stipulation  for  value  is  given  in  a  suit  in  rem^  where 
the  suit  is  brought,  not  to  enforce  a  partial  lien  upon  the  propertj', 
but  to  recover  the  property,  or  to  sell  the  property,  as  in  cases  of 
seizure,  of  licitation,  of  salvage,  of  possessory  or  petitory  suits,  or 
suits  against  recusant  owners.  In  all  such  cases,  where  a  party 
is  entitled  to  have  the  property  delivered  on  bail,  he  is  bound  to 
stipulate,  with  sureties,  to  pay  the  full  value  of  the  property.  And 
in  any  case,  a  party  may  have  his  property  delivered  to  him,  on  his 
giving  the  proper  stipulation,  with  sureties,  for  the  full  value  of 
the  property.    This  value  may  usually  be  fixed  by  the  consent  and 

>^  Ad.  Bnle,  8,  4;^  iiide  piecedents  in  the  Appendix. 
"  Lane «.  Townsend,  Waie,  297 ;  Maljnes,  88. 

>«  AnU,  §  447 ;  The  Langdon  Cheves,  2  Mason,  59 ;  The  Pahnyra,  12  Wheat. 
10 ;  Ad.  Bnle,  10, 11. 
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agreement  of  parties ;  if  not,  then  it  is  ascertained  by  an  appraise- 
ment by  sworn  appraisers,  to  be  appointed  by  the  court,  on  motion 
and  hearing  of  the  parties.  The  value  being  ascertained,  the 
claimant  must  give  a  stipulation,  with  sureties,  in  that  amount,  that 
he  will,  on  the  interlocutory,  or  final  order  or  decree  of  the  court, 
or,  in  case  of  appeal,  of  the  appellate  court,  on  notice  of  such 
order  or  decree  to  the  proctor  for  the  claimant,  pay  into  court  the 
sum  ascertained  as  the  value." 

§  499.  The  Act  of  March  3, 1847,  entitled  "An  act  for  the  reduc- 
tion of  Costs  and  Expenses  of  Proceedings  in  Admiralty,  against 
Ships  and  Vessels,"  requires  a  brief  notice  in  this  connection.  The 
inconsistency,  impracticability,  and  injustice  of  its  provisions  are 
such  that  it  has  been  productive  of  nothing  but  evil,  by  counter- 
acting the  laudable  purpose  expressed  in  its  title.  It  is  unnecessary 
to  speak  of  the  motives  or  measures  of  those  who  imposed  upon 
unsuspecting  members  of  Congress,  and  induced  them  to  hurry 
through  both  houses  of  Congress,  in  the  confusion  of  the  last  day 
of  the  last  session  of  that  Congress,  a  law  so  excellent  in  its  appa- 
rent purpose,  and  so  lame  and  impotent  in  its  provisions,  further 
than  to  say,  that  it  was  a  covert  attempt,  practically,  to  deny  justice 
to  seamen,  notwithstanding  the  favor  with  which  all  nations,  and 
especially  our  own,  regard  their  claims.  The  balance  due  to  a 
seaman  is  usually  less  than  fifty  dollars,  and  rarely  exceeds  one  hun- 
dred dollars,  and  in  case  of  dispute,  they  are  the  eajsy  victims  of 
oppression,  if  they  are  without  professional  aid.  This  act  seeks  to 
compel  them,  even  when  successful,  to  submit  to  a  decree  for  their 
little  debt  without  costSy — a  ruinous  decree, — while  it  leaves  to 
the  merchant,  with  his  larger  demand,  the  right  to  a  full  and  just 
decree  for  his  debt,  loith  coats.  The  effect  of  such  discrimination 
is  apparent  as  soon  as  it  is  understood.  It  practically  deprives  the 
seaman  of  his  time-honored  and  sacred  lien  upon  the  vessel.  It 
does  not  reduce  the  costs  and  expenses.  They  are  untouched  in 
amount.  They  are  only  thrown  upon  the  innocent,  instead  of  the 
guilty  parties.  The  clerk  cannot  refuse  to  perform  his  duties, — 
the  marshal  must  assume  his  great  responsibility  of  custody  and 

^'  Lane  v,  Townsend,  Ware,  296 ;  vide  the  f  onns  in  the  Appendix. 
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care, — pay  for  advertising, — pay  a  keeper,  and  incur  other  neces- 
sary disbursements,  and  can  have  neither  any  fees  nor  reimburse- 
ments^  unless  tjie  libellant  recover  and  collect  a  sum  so  large  that 
fifty  per  cent  of  it  will  pay  all  the  fees  of  the  witnesses  and  com- 
missioner, and  leave  a  residue  to  be  divided,  pro  rata^  between 
those  responsible,  necessary,  and  involuntary  officers  of  the  govern- 
ment; and  the  proctor,  who  alone  can  pilot  the  seaman  through 
the  courts,  is  absolutely  denied  all  costs,  except  from  the  pocket  of 
the  seaman.'^ 

The  act  is  as  follows: 

§  500.  "  An  Act  for  the  Red/action  of  the  Costa  and  Expenses 
of  Proceedings  in  Admvrdlty  against  Ships  and  Vessels. 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America,  in  Congress  assembled,  That  in  any 
case  brought  in  the  courts  of  the  United  States,  exercising  juris- 
diction in  admiralty,  where  a  warrant  of  arrest,  or  other  process 
in  remy  shall  be  issued,  it  shall  be  the  duty  of  the  marshal  to  stay 
the  execution  of  such  process,  or  to  discharge  the  property  arrested, 
if  the  same  has  been  levied,  on  receiving  from  the  claimant  of  the 
same  a  bond  or  stipulation  in  double  the  amount  claimed  by  the 
libellant,  with  sufficient  surety,  to  be  approved  by  the  judge  of  the 
said  court,  or,  in  his  absence,  by  the  collector  of  the  port,  condi- 
tioned to  abide  and  answer  the  decree  of  the  court  in  such  cause ; 
and  such  bond  or  stipulation  shall  be  returned  to  the  said  court, 
and  judgment  on  the  same,  both  against  the  principal  and  sureties, 
may  be  recovered  at  the  time  of  rendering  the  decree  in  the  origi- 
nal cause :  Provided^  That  tbe^  entire  costs  in  any  sucsh  case,  in 
which  the  amount  recovered  by  the  libellant  shall  not  exceed  one 
hundred  dollars,  shall  not  be  more  than  fifty  per  cent  of  the  amount 
recovered  in  the  same,  which  costs  shall  be  applied,  first,  to  the 
paymeM  of  the  usual  fees  forwitnfessei  and  the  commissioner, 
where  a  commissioner,  rfiall  act  on  the  case,  and  the  residue  to  be 
divided^  jpro  rata,  h^tw^en  the  Qlesrk  and  marshal,  under  the  direc- 
tion of  the  judge  of  the  court  where  the  cause  may  be  tried:  Pro- 

M  Conk,  l^atb  899,  445. 
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videdy  further^  that  no  attorney's  or  proctor's  fees  shall  be  allowed 
or  paid  out  of  the  said  costs. 

"Approved,  March  3, 1847." 

§  501.  Does  the  act  intend  to  allow  every  person,  even  a  stran- 
ger, to  take  possession  of  a  libelled  vessel,  giving  a  bond  to  pay 
the  demand  for  which  she  is  libelled? — if  not,  how  is  the  marshal 
to  discriminate ;  or  does  it  only  extend  to  a  "  claimant,"  as  known 
to  the' admiralty  practice,  one  who  has  filed  his  claim  showing  liis 
interest,  and  given  the  necessary  stipulation, — if  so,  is  the  claim 
to  be  filed  with  the  marshal  ?  Does  it  embrace  all  cases  i/n  T&m^ 
and  transfer  from  the  court  to  the  marshal  the  important  judicial 
power  of  staying  proceedings  in  a  cause,  and  disposing  of  the 
questions  of  delivering  property  on  stipulation, — without  appraise- 
ment, without  notice  to  the  libellant,  — without  orders  or  proceedings 
in  court  ?  How  is  the  libellant  to  proceed  to  a  decree  when  no 
property  is  arrested,  and  no  party  appears  ?  Of  what  use  is  a  bond 
to  abide  and  answer  a  decree  in  "the  original  cause,"  when  that 
cause  has  but  one  party  and  he  the  libellant  ?  These  and  other 
pregnant  questions  must  be  answered  by  those  who  seek  to  apply 
the  act.    The  practice  under  it  is  simple : 

Prejpwre  a  bandy —  have  it  executed  with  surety ^  and  a^pproved  hy 
the  jvdge^  or  the  collector  of  the  party — gi/oe  it  to  the  ma/rshaly 
and  take  the  property y  —  without  fee  or  reward  to  any  one,^* 

0 

§  502.  If  a  libellant  be  unable  to  give  security  for  costs,  he  is 
not  thereby  denied  justice,  but  is,  on  application  to  the  judge,  per- 
mitted to  give  the  juratory  caution,  or  security  by  his  oath.  This 
is  analogous  to  the  common  law  practice  of  suing  in  forma  pau- 
peris. That  is  to  say,  he  personally  stipulates  in  the  necessary 
amount,  to  appear  from  time  to  time,  as  required  by  the  court,  and 
adds  to  it  his  oath  that  he  will  do  so.  The  defendant  may  also,  by 
order  of  the  judge,  be  permitted  to  give  the  juratory  caution  in 
proper  cases,  where  he  cannot  procure  bail.  This  security  is  but 
rarely  taken." 


1^  Conk.  Ad.  446-8 ;  tiide  the  form  of  the  Bond,  in  the  Appendix. 
1*  Dtmlap's  Praa  157 ;  Conk.  Praa  463,  538 ;  Marriotts  Forms,  354. 
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The  juratory  security  for  costs  is  in  the  following  form : 
"  In  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

"  In  a  certain  cause^  civil  and  maritime,  wherein  A  B  is  Ubel- 
lant  and  0  D  is  defendant, — on  this  tenth  day  of  February,  1849, 
the  said  A  B  personally  appeared  and  stipulated  in  the  sum  of 
one  hundred  dollars,  to  prosecute  this  said  cause,  ^ud  to  pay  all 
costs  and  expenses  which  may  be  awarded  against  him  herein  by 
the  final  decree  of  this  court,  and,  in  case  of  appeal,  of  the  appellate 
court ;  and  to  appear  on  the  twelfth  day  of  February  instant  (the 
return  day),  and  as  often  afterwards  as  he  shall  be  ordered  by  the 
court.  And  the  said  A  B  made  oath  that  he  would  appear  as 
aforesaid.  "  A  B. 

"  Taken,  acknowledged,  and  sworn, 
February  10th,  1849,  before  me, 

"  Chas.  W.  Newton,  TJ,  S.  CmnmksioJier^^ 
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CHAPTEK    XXIX. 


Seamen's  Wages. 


§  503.  The  character  of  seamen  and  the  nature  of  their  employ- 
ment has  induced  Congress  to  provide  specially  for  the  collection 
of  their  demands  for  wages.  Seamen  have  always  been  considered 
as  wards  of  the  admiralty,  and  the  wages  of  their  perilous  service 
have  been  by  all  nations  highly  favored  in  the  law.  It  was  the 
great  considerations  of  policy  and  justice  connected  with  that 
humble  but  most  useful  class  of  citizens,  that  induced  the  English 
common  law  courts  to  leave  to  the  admiralty  the  undisputed  cog- 
nizance of  suits  for  seamen's  wages,  and  to  make  those  wages  a 
lien  upon  the  last  plank  of  the  ship.  A  cheap  and  summary  mode 
has  been,  therefore,  provided,  for  hearing  the  controversies  in  rela- 
tion to  their  wages,  which  are  usually  of  small  absolute  amount, 
but  of  very  great  importance  to  the  seamen. 

§  504.  As  soon  as  the  voyage  is  ended,  and  the  cai^  or  ballast 
discharged,  the  seaman  is  entitled  to  his  wages.  His  right  to  sue 
for  them  in  personam  is  perfect ;  the  provisions  of  the  Act  of  July 
20th,  1790,  which  prescribe  the  manner  in  which  his  suit  may  be 
prosecuted,  having  reference  only  to  actions  in  rem}  If,  however, 
there  be  any  dispute  as  to  his  wages,  or  if  he  be  discharged  from 
the  vessel,  he  may,  without  any  delay,  proceed  to  enforce  payment 
by  proceedings  in  rem.  If  the  balance  be  admitted,  he  must  wait 
ten  days,  or,  at  least,  a  reasonable  time,  after  the  cargo  is  out,  be- 
fore he  commence.  If  the  vessel  have  left  the  port,  when  the 
voyage  ended,  without  paying  the  wages,  or  is  about  to  go  to  sea 
again  before  the  expiration  of  the  ten  days,  he  proceeds  by  libel. 


*  Freeman  «.  Baker,  Blatchf.  &  H.,  872 ;  Franois  «.  BaBsett,  Spra^e,  16 ;  The 
Commerce,  id.  84 ;  CoUina  %,  Niokereon,  id.  126 ;  The  William  Jarvis,  id.  485. 
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in  the  first  instance,  and  arrests  the  vessel, '- —  all  the  seamen  joining 
in  the  same  sxdt,  —  and  the  suit  proceeds  like  other  suits  in  rem. 
In  all  other  eases  he  proceeds  by  a  preliminary  summons  before  a 
magistrate,  before  whom  the  question  of  probable  cause  of  suit  is 
investigated.* 

§  605.  In  such  cases,  the  judge  of  the  district,  or  a  magistrate, 
or  United  States  commissioner,  issues  a  summons  to  the  master  of 
the  vessel  to  appear  before  him  and  show  cause  why  process  should 
not  issue  against  the  vessel,  according  to  the  course  of  the  admiralty, 
to  answer  for  the  wages.  This  summons  should  be  founded  on  an 
affidavit,  or  a  libel,  showing  a  prima  fade  right  to  sue.  On  the 
return  of  the  summons,  if  the  master  do  not  appear,  the  certificate 
of  sufficient  cause  is  given  of  course.  If  the  master  appear,  he  is 
permitted  "  to  show  that  the  wages  are  paid,  or  otherwise  satisfied 
or  forfeited,"  or  to  settle  the  dispute  on  the  spot,  without  further 
suit  If  he  does  neither,  the  magistrate  gives  a  certificate  that 
there  is  sufficient  cause  whereon  to  found  admiralty  process,  and 
the  certificate,  with  the  libel,  is  filed  with  the  clerk,  who  issues  the 
process  against  the  vessel,  and  the  suit  proceeds  in  the  regular 
manner,  according  to  the  course  of  the  admiralty.* 

§  606.  The  suit  being  thus  commenced,  if  there  be  any  other 
seamen  on  the  same  voyage,  having  like  cause  of  complaint,  they 
are  not  compelled  to  repeat  the  preliminary  proceecjing,  but  by 
petition,  stating  their  case,  they  are  allowed  to  join  in  the  suit, 
which  is  done  by  filing  their  petition  and  annexing  it  to  the  libel. 
They  are  then  considered  as  original  libellants,  and  the  suit  pro- 
ceeds, in  their  collective  names,  to  a  decree.  Their  rights  are 
entirely  separate  and  independent.  They  are  co-libellants,  but  not 
joint  libellants,  and  they  are  competent  witnesses  for  each  other. 
Each  man's  case  must  be  separately  proved, — should  be  separately 
passed  upon  by  the  court,  and  the  decree  should  be  separate  for  each, 
especially  in  cases  in  which  the  amount  will  justify  an  appeal.^ 

*  Betts*  Prao.  60,  et  %eq,;  Seamen's  Act  of  July  00, 1790,  1  Stat  at  Laige,  188 ; 
XiideThQ  Herohaiit,  Abb.  Ad.  1;  TheEagle,  01c.  232;  The  Trial,  Blatohl  &  H.,  94. 

'  Betts*  Prac.  00,  et  seq,;  vide  the  precedents  in  the  Appendix. 

*  Oliver  v,  Alexander,  6  Peters,  148. 
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§  507.  The  practice  in  these  cases  is  founded  on  the  "Act  for  the  ^ 
Government  and  Regulation  of  Seamen  in  the  Merchant  Service.*' 
This  is  believed  to  embrace  all  vessels  not  in  the  national  naval 
service.  The  first  three  sections  of  the  act  relate  to  vessels  and 
voyages  of  a  particular  character,  but  other  sections  of  the  act 
embrace  "  any  ship  or  vessel,"  "  any  seaman  or  mariner,"  and  the 
careful  use  of  different  phraseology  for  different  purposes,  in  the 
different  sections,  shows  that  the  language,  in  every  case,  was  in- 
tended to  have  its  appropriate  force.*  The  law,  as  administered 
under  this  act  in  the  Southern  District  of  New  York,  will  be 
found  very  fully  laid  down  in  Betts'  Practice,  pp.  59-68. 

By  the  act  of  1846,  chap.  60,  canal  boats,  navigated  without 
masts  or  steam,  are  not  subject  to  be  libelled  for  wages. 

§  508,  The  learned  judge  of  that  district,  with  a  desire  to  pro- 
mote expedition  and  to  reduce  expense,  in  1838  established  for 
that  district  a  sunmiary  practice,  in  all  cases  when  the  demand  is 
under  $50,  and.  of  course,  not  subject  to  appeal.  As  that  practice 
is  local,  it  will  not  be  set  forth  here  in  detail.  It  will  be  found  in 
the  rules  of  that  court,  which  are  given  in  the  Appendix,  and  in 
the  full  commentary  on  those  rules  in  Betts'  Practice,  pp.  16,  78- 
82.  The  statutory  practice  of  the  preliminary  sununons  and  this 
sxmimary  practice,  greatly  reduced  expenses.  It  is,  however,  much 
to  be  desired  that  Congress,  or  the  Supreme  Court,  would  enact  a 
lower  tariff  of  fees,  in  plenary  cases,  arranged  with  a  full  knowl- 
edge of  the  course  of  admiralty  proceedings  and  the  wants  of 
commerce  in  this  behalf. 

B  Seamen's  Act  of  Jtdy  20,  1700, 1  Stat,  at  Large,  183 ;  Acts  of  1846,  p.  61. 
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CHAPTEE    XXX. 

Fbize  Caubeb. 

§  509.  Before  property  captured  can  be  properly  diBposed  of,  it 
muBt  be  condemned  as  prize,  in  a  regular  judicial  proceeding,  in 
which  all  parties  interested  may  be  heard.'  This  proceeding  must 
be  had  in  a  court  of  admiralty  deciding  according  to  the  law  of 
nations.  The  proper  court  is  the  court  of  the  nation  or  govern- 
ment to  which  the  captor  belongs.*  In  the  United  States,  the  only 
court  having  original  jurisdiction  in  cases  of  prize,  is  the  District 
Court  of  the  United  States.  To  adjudicate  in  matters  of  prize,  is 
a  portion  of  the  regular  functions  of  that  court." 

§  510.  On  the  breaking  out  of  hostilities  the  court  appoints  prize- 
commissioners.^  These  commissioners  are  oflBcers  of  the  court, 
and  subject  to  its  direction  and  control.  They  examine  the  wit- 
nesses on  the  standing  interrogatories;  and  perform  such  other 
duties  as  may  be  imposed  upon  them  by  the  law,  or  the  court.  The 
other  officers  of  the  court  —  the  district  attorney,  the  clerk,  and 
the  marshal  —  perform  their  respective  functions  in  prize  cases  as 
in  cases  on  the  instance  side  of  the  court. 

§  511.  A  peculiarity  of  prize  proceedings  is  that  the  evidence 
upon  which  the  cause  must  be  heard  in  the  first  instance,  and  on 
which  the  property  must  be  condemned  or  acquitted,  must  come 
entirely  from  the  vessel  taken,  —  the  papers  on  board  the  vessel, 

'  The  Henrick  and  Maria,  4  Rob.  56 ;  Jecker  v,  Montgomery,  13  How.  498 ;  Pay 
t>.  Montgomery,  1  Curt  C.  0.  R.  266;  Stewart  t>.  theU.  S.,  37  Law  Rep.  184. 

<  Cheviott  9.  Fansset,  8  Binn.  220;  Bingham  v,  Cabot,  8  DalL  19;  L'  Invincible, 
1  Wheat.  238;  The  Santisaima  Trinidad,  7  id.  283;  Findlay  «.  The  William,  1  Pet. 
Ad.  R.  12. 

»  The  Amiable  Nancy,  3  Wheat.  546;  The  Amy  Warwick,  2  Sprague,  123;  The 
Anna,  Blatchf.  Pr.  Ca&  337. 

*  Act  of  June  30,  1864,  §8  5,  6 ;  13  Stat  at  Large,  307;  Prize  Rule  9. 
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and  the  testimony  on  oath  of  the  master,  officers,  and  other  persons 
attached  to  the  vessel  and  on  board  at  the  time  of  the  capture.* 
This  peculiarity  is  of  the  very  essence  of  the  administration  of  prize 
law.  The  conunon  law  practice  and  rules  of  evidence  have  no  re- 
lation to  the  subject.* 

At  the  time  of  the  capture,  it  is  therefore  the  duty  of  the  captors 
to  secure,  take  an  inventory  of,  and  preserve  as  evidence,  all  the 
papers  on  board  the  prize,  and  to  bring  in  for  examination,  the 
master,  principal  officers,  and  some  of  the  crew  of  the  captured 
vessel.* 

§  512.  As  soon  as  the  prize  arrives  in  port,  notice  should  be  given 
by  the  captors  who  are  in  charge  of  it,  to  the  district  judge,  or  to 
the  prize-commissioners,  that  the  examinations  of  the  captured  wit- 
nesses may  bo  taken  without  delay."  These  witnesses  are  exam- 
ined by  the  prize-commissioners  in  writing  and  upon  oath,  in  answer 
to  the  standing  interrogatories.  These  interrogatories  are  sifting 
and  thorough  on  all  points  which  can  affect  the  question  of  prize. 
They  are  prepared  and  published  by  standing  order  of  the  court, 
and  are  accessible  beforehand  to  the  witnesses.  The  witnesses  are 
not  allowed  to  have  communication  with,  or  to  be  instructed  by 
oounsel.  They  are  produced,  each  separately  and  apart  from  the 
others,  in  the  presence  of  the  agents  of  the  parties,  before  the 
commissioners,  whose  duty  it  is  to  superintend  the  regularity  of  the 
proceedings,  and  protect  the  witnesses  from  surprise  or  misrepre- 
sentation.* The  commissioners  have  no  authority  to  use  any  but 
the  standing  interrogatories,  and  must  require  each  inten*ogatory 
to  be  answered  fully.    In  the  event  of  the  refusal  of  a  witness, 

<  The  Bos  Hermanos,  2  Wheat  76;  The  Pizairo,  id.  227;  The  Amiable  Isabella. 
6  id.  1 ;  The  Sir  William  Peel,  6  WaU.  517;  The  Peterhoff,  id.  28;  S.  C.  Blatchl 
Pr.  Gas.  468 ;  The  Cheshire,  id.  151,  468 ;  The  Zavalla,  id.  178 ;  The  Jane  Camp- 
bell, id.  101. 

*  1  Wheat.  Appendix,  note  11,  p.  497 ;  The  Adeline,  0  Cranch,  244,  284 

^  Act  of  June  80,  1864,  §  1,  18  Stat,  at  Large,  806;  The  Eliza  and  Eaty,  6 
Rob.  185 ;  The  Henrlok  and  Maria,  4  id.  48,  57 ;  The  Dos  Hermanos,  2  Wheat.  76 ; 
The  Arabella,  2  GalL  868 ;  The  Flying  Fish,  id.  874;  The  Aotor,  Blatohl  Pr.  Cas. 
200. 

8Pri2eRnle2. 

*  The  Speculation,  2  Bob.  248 ;  The  William  and  Mary,  4  id.  881 ;  The  ApoUo, 
5  id.  286. 
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either  to  answer  at  all,  or  to  answer  fully,  it  is  their  duty  to  certify 
the  fact  to  the  court."  There  is  no.  cross  examination.  These  ex- 
aminations are  called  examinations  in  preparatorio. 

The  prize-master  should  also  deliver  up  to  the  prize-commission- 
ers, or  one  of  them,  all  tiie  papers  and  documents  found  on  board 
the  prize,  together  with  an  aflSdavit  made  by  him,  that  they  are  de- 
livered up  as  taken,  without  fraud,  addition,  subduction,  or  embez- 
zlement." 

§  512  a.  As  soon  as  the  examinations  are  completed,  each  deposi- 
tion is  signed  by  the  witness  making  it,  and  also  by  the  commis- 
sioners, or  one  of  them.  They  are  then  sealed  up  and  transmitted 
to  the  proper  District  Court,  together  with  all  the  vessel's  papers 
which  have  not  already  been  delivered  up  by  the  captors."  These 
papers  and  examinations  constitute  the  only  evidence  on  which  the 
cause  is  first  heard.  If  on  this  evidence  there  be  doubt,  or  justice 
require  it,  the  court  may,  in  its  discretion,  order  .further  proof ;  and 
the  court  oh  proper  application  may  order  the  cargo  to  be  landed, 
and  the  packages  opened  and  inspected  for  the  detection  of  contra- 
band articles,  or  for  ascertaining  the  destination  of  the  vessel  or 
cai^,  or  the  true  character  of  the  voyage." 

§  512  5.  The  necessary  papers  and  the  preparatory  examinations 
having  been  transmitted  to  the  court,  it  is  the  duty  of  the  ca{)tors 
to  apply  to  the  court  without  delay,  for  adjudication ;  and  in  case 
of  neglect  or  refusal  on  their  part,  the  claimants  may  so  apply." 
The  proceeding  for  the  condemnaition  of  a  prize  is  purely  in  rem. 
It  is  commenced,  when  the  capture  is  made  by  a  national  vessel, 
in  the  name  of  the  United  States,  by  the  United  States  District  At- 


»o  Prize  Rule  12,  13,  14, 15,  16;  The  Peterhoff,  6  WalL  38;  S.  0.  BXatchl  Pr. 

Cas.  463. 

"  Act  of  June  80, 1864,  §§  3,  6,  13  Stat,  at  Large,  807;  Prize  Rule  8,  9,  10. 

"  Prize  Rule  11,  20. 

«  The  Peterhoff,  Blatohf.  Pr.  Oaa.  463 ;  The  Adriana,  1  Rob.  313 ;  The 
Borneo,  6id.  351 ;  The  Sarah,  3  id.  330;  The  Cuba,  2  Sprague,  168;  TheLilla,  id. 
677. 

»*  Act  of  June  30, 1884,  §  28, 13  Stat,  at  Large,  314;  Prize  Rule  23 ;  The  Tropic 
Wind,  Blatchf .  Pr.  Gas.  66 ;  The  Springbok,  id.  350. 
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tomey,*by  filing  a  libel  in  the  District  Court."  In  the  case  of  cap- 
tures by  privateers,  the  commander  employs  his  proctor  and  libels 
in  behalf  of  himself  and  the  other  captors.  On  the  libel  a  moni- 
tion and  warrant  issues  to  the  marshal,  for  the  seizure  of  the  prop- 
erty.   The  notice  under  the  monition  is  made  by  publication." 

§  512  c.  On  the  return  day  of  the  process,  if  no  claim  be  inter- 
posed, upon  the  usual  proclamation  being  made,  and  no  person  ap- 
pearing, the  default  of  all  persons  is  entered,  and  the  court  will 
then  proceed  to  examine  the  evidence  and  make  its  decree.  It  is 
not  usual,  however,  to  condemn  goods  by  default,  till  a  year  and  a 
day  after  the  service  of  the  process ;  at  the  expiration  of  which 
time,  no  claim  being  interposed,  the  property  is  condenmed  of 
course,  and  the  question  of  former  ownership  is  precluded  forevw, 
and  distribution  may  be  made." 

§  512  d.  If  the  parties  interested  wish  to  contest  the  capture,  or 
procure  the  restitution  of  property  captured,  they  should,  at  or  be- 
fore the  return  of  the  monition  or  time  assigned  for  trial,  enter 
their  claim  before  the  court  The  claim  should  be  made  by  the 
parties  interested,  if  present,  or  if  absent,  then  by  the  master,  or 
some  agent  of  the  owners.  A  stranger  will  not  be  permitted  to 
claim."  The  claim  must  be  accompanied  by  an  aflidavit,  which  is 
called  the  test  affidavit,  stating  briefly  the  facts  respecting  the  claim 
and  its  verity.  It  should  state  that  the  property,  at  the  time  of 
shipment  and  also  at  the  time  of  capture,  did  belong,  and  if  restored 
vnU  belong,  to  the  claimant ;  and  if  there  should  be  any  special 
circumstances  in  the  case,  these  should  be  added.  The  affidavit 
should  be  sworn  to  by  the  parties  themselves,  if  they  are  within 

"  Act  of  June  80,  1864,  §  4, 13  Stat  at  Laige,  307;  Jedker  v.  Montgomery,  18 
How.  110;  vide  The  Emma,  Blatohf.  Pr.  Gas.  561;  The  Sally  Magee,  id.  382;  The 
Empress,  id.  146,  659 ;  The  Andromeda,  2  Wall.  481. 

i«  Prize  Rule,  24,  48,  44. 

"  The  Henrick  and  Maria,  4Bob.  48,  44;  The  Staadt  Embden,  1  id.  26;  The 
Harrison,  1  Wheat  208;  The  Avery,  2  GfdL  808;  Strattonv.  Jarvis,  8Pet  4;  The 
Falcon,  Blatchl  Pr.  Gas.  52. 

18  PrizeBnle,  42;  The  Betsey,  1  Rob.  98;  The  Mentor,  id.  181 ;  The  Hnldah, 
8  id.  289;  The  Geoige,  id.  129;  The  WUliam,  4  id.  215;  The  Tobago,  6  id.  218; 
The  Susamia,  6  id.  48;  The  Mnriaima,  id.  24;  TheFranoes,  8  Granoh,  835;  Bolcli 
«.  Daxrel,  Bee,  74. 


FBIZE  CAUSES.  305 

the  jurisdiction.    If  they  are  absent  from  the  country,  or  at  a  very 
great  distance  from  the  court,  it  may  be  sworn  to  by  an  agent." 

§  512  e.  If,  upon  the  hearing,  the  sentence  of  the  court  be  a  decree 
of  acquittal  and  restitution,  and  the  property  remains  specifically  in 
the  custody  of  the  court,  a  warrant  or  order  issues  for  its  delivery 
to  the  claimant.  If  the  property  has  been  sold  and  the  proceeds 
are  in  court,  an  order  issued  for  the  delivery  of  such  proceeds.  If, 
on  account  of  the  absence  of  probable  cause  of  capture,  or  by  reason 
of  any  other  misconduct  on  the  part  of  the  captors,  damages  are 
awarded  against  tiiem,  the  court  appoints  three  commissioners  to 
assess  the  damages.**  Coste  and  expenses  are  in  tiie  discretion  of 
the  court  and  depend  upon  the  proof  of  probable  cause  of  capture. 
When,  however,  further  proof  has  been  ordered,  costs  and  expenses 
are  allowed  to  the  captors." 

If,  upon  the  hearing,  the  sentence  of  the  court  be  a  decree  of 
condemnation,  the  court  will  order  t^timony  to  be  taken  tending 
to  show  who  are  entitled  to  sliare  in  the  distribution,  and  upon  such 
testimony  will  make  the  final  decree  of  distribution." 

§  512y!  In  prize  causes,  an  appeal  lies  from  the  District  Court 
directly  to  the  Supreme  Court,  whenever  the  amount  in  controversy 
exceeds  two  thousand  dollars,  and  in  other  cases,  on  the  certificate 
of  the  district  judge  that  the  adjudication  involves  a  question  of 
general  importance.  Such  appeal  must  be  made  within  thirty  days 
of  the  rendering  of  the  decree  appealed  from,  unless  the  court  shall 
previously  have  extended  the  time,  for  cause  shown  in  the  particu- 
lar case." 

1*  Piiisd  Rule,  42 ;  The  Adeline,  9  Granch,  244,  286 ;  The  Betsey,  2  GaU.  877. 

^  Prise  Rule,  40,  50 ;  The  Charming  Betsey,  2  Granch,  64 ;  The  Lively,  1  GalL 
815;  Pratt,  Prize  Prac  112. 

»  The  Binigheden,  1  Rob.  828 ;  The  Diana,  5  id.  67;  ThePigon,  2  Oranch,  100, 
note;  The  Charming  Betsey,  id.  64;  Maley  v,  Shattaok,  3  id.  458;  Del  Col  9. 
Arnold,  8  Dall.  838;  The  Yelasoo,  Blatchf.  Pr.  Cas.  54;  The  Jane  Campbell,  id. 
101;  The  Imina,  8  Rob.  167;  The  Principe,  Edw.  Ad.  R.  70;  The  Evening  Star, 
Blatohf.  Pr.  Gas.  582;  The  Thompson,  id.  877;  a  G.  8  Wall  155;  The  Dashing 
Wave,  5  WalL  170 ;  The  Ann  Green,  1  GalL  274. 

**  Act  of  Jane 80,  1864,  §  9,  18  Stat,  at  Large,  800;  Kean  v.  The  Gloucester,  2 
DaU.  86;  Penhallow  a,  Doane,  8  id.  54;  Bingham  v,  Gabot,  id.  19;  The  Herkimer, 
Stewart,  Ad.  R.  128. 

^  Act  of  June  80, 1864,  §  18,  18  Stat,  at  Large,  810;  tide  Prize  Rule,  51. 

20 
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CHAPTEK    XXXI. 


Hbabino. 


§  513.  The  caiise,  being  ready  for  hearing,  is  noticed  for  hear- 
ing, according  to  the  rules  established  in  the  district  where  it  is  to 
be  heard.  The  circumstances  of  the  difiPerent  districts  vary  so 
widely,  that  no  general  rule  could  well  be  adopted  for  alL 

The  libellant,  and  the  claimant  or  respondent,  are  both  actors, 
and  either  party  may  notice  the  cause,  and  bring  on  the  hearing.' 

§  514.  It  has  already  been  stated,  that  the  defendant  cannot  be 
heard  in  his  defence,  nor  introduce  evidence  in  the  cause,  unless 
he  have  appeared  in  the  cause  and  contested  the  suit,  either  by 
exceptions  to  the  libel,  or  by  answering  it.  If  he  does  neither,  the 
court  will  hear  and  adjudge  the  cause  ex  pa/rte^  upon  the  evidence 
ofiPered  by  the  libellant.  If  the  neglect  to  answer  has,  however, 
been  from  ignorance  or  other  sufficient  cause,  the  court  is  not  pre- 
cluded from  receiving  evidence,  and  may  exercise  its  discretion  for 
the  purposes  of  justice.* 

§  515.  At  the  hearing,  if  either  party  be  not  in  attendance,  his 
adversary  may  take  such  decree  as  he  would  be  entitled  to  if  his 
pleading  were  confessed.  If  any  postponement  be  desired  by 
either  party,  on  sufficient  reason,  it  is  granted  by  the  judge,  the 
whole  matter  being  in  his  discretion,  he  may  postpone  for  a 
longer  or  shorter  period,  absolutely,  or  on  such  terms  and  condi- 
tions as  justice  may  demand.  The  nature  of  maritime  transactions 
is  such,  that  witnesses  are  often  transient,  and  their  convenience, 
as  well  as  the  necessities  of  the  parties,  often  exercise  an  important 

» 

1  Jemungs  f).  Oarson,  4  Granch,  28. 

<  The  David  Pratt,  Ware,  495 ;  McKmlay  v.  Morrish,  21  How.  346. 
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influence  in  determining  the  mind  of  the  court  in  matters  relating 
to  the  mere  conduct  of  the  hearing.  The  court  sometimes  com- 
mences the  hearing  by  taking  the  testimony  of  transient  witnesses 
on  either  or  both  sides,  without  regard  to  the  usual  order  of  proceed- 
ing, and  then  postpones  the  cause  for  a  longer  or  shorter  time,  as 
may  be  necessary  to  take  the  other  testimony  and  complete  the 
hearing.  Sometimes  the  testimony  is  all  taken,  and  the  cause  is 
postponed  till  a  future  day,  to  hear  the  arguments  of  counsel. 
Sometimes  postponement  is  ordered  only  on  condition  that  the 
party  asking  it  shall  consent  to  take  the  depositions  of  witnesses 
in  writing,  out  of  court,  or  to  admit  what  is  expected  to  be  proved 
by  them. 

§  516.  It  is  this  flexibility  of  a  Court  of  Admiralty,  —  its  power 
to  adapt  itself  to  the  circumstances  of  the  parties  and  their  wit- 
nesses, without  prejudice,  and  often  with  signal  advantage  to  the 
cause  of  justice,  —  that  constitutes  one  of  its  great  points  of  superi- 
ority over  the  courts  of  conunon  law  and  trials  by  jury. 

The  full  and  proper  presentment  of  the  facts,  the  careful  con- 
sideration and  arrangement  of  them  in  argument,  the  due  delibera- 
tion and  reflection  upon  the  facts  and  the  law,  which  are  the  usual 
characteristics  of  proceedings  in  an  admiralty  court,  are  often  im- 
possible  in  tribunals,  of  which  a  necessary  part  is  a  jury,  drawn  by 
hazard  from  the  community  at  large,  taken  forcibly  from  their 
private  affairs,  and  without  the  practised  powers  of  analysis,  of 
memory  and  of  judgment,  which  alone  could  enable  them  to 
detect  fallacies,  to  unravel  the  tangled  web  of  deceit,  and  resist 
the  persuasives  of  eloquence,  especially  when  compelled  to  a 
hurried  unanimity  in  cases  where  the  wisest  are  compelled  to 
doubt 

§  517.  An  admiralty  cause  is  to  be  decided  according  to  the 
allegations  and  proofs,  —  secundv/m  allegata  et  probata^ — and  the 
proofs  must  correspond  to  the  allegations.'  The  allegations  are 
to  be  found  in  the  pleadings.  On  the  hearing,  therefore,  the 
first  thing  to  wliich  the  attention  of  the  comt  is  called  is  the 

>  The  Boston,  1  Sum.  881 ;  anU,  §  402. 
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pleadings.  The  advocate  for  the  libellant  opens  by  a  very- 
brief  and  general  statement  of  the  nature  of  his  case,  and  of  the 
defence,  and  reads  the  libel ;  the  advocate  for  the  defendant  reads 
the  answer,  and,  if  there  be  other  pleadings,  each  party  reads  his 
own.  The  more  circnmstantial  and  careful  opening,  which  the 
inexperience  of  jurors  renders  necessary  in  trials  at  common  law, 
is  out  of  place  in  an  admiralty  court.  The  pleadings  being  read, 
the  proofs  are  introduced  in  the  same  general  order  which  must 
prevail  in  all  lawsuits,  but  with  less  strict  adherence  to  the  arti- 
ficial rules,  which  are  sometimes  made  to  constrain  the  parties 
in  jury  trials.  The  judge  always  exercises  his  discretion  as  to 
the  order  of  calling  and  re-calling  witnesses,  and  the  course  of 
examination.^ 

EVIDENCB. 

§  517  a.  The  laws  of  the  state  in  which  the  court  is  held  fumidi 
the  rules  of  decision  as  to  the  competency  of  witnesses ;  and  all 
objections  to  evidence  on  the  ground  of  competency  must  be  made 
at  the  hearing.' 

§  518.  Pleadings. — What  is  the  legal  effect  of  an  answer  as 
evidence  has  been  considered  a  matter  of  doubt,  and  it  has  been 
said  that,  if  the  answer  be  not  contradicted  by  two  witnesses,  or 
circumstances  and  one  witness,  it  must  be  taken  as  true  in  all  mat- 
ters responsive  to  the  libel.  This  is  the  rule  in  chancery,  but  not 
in  admiralty.  The  answer  to  the  libel  has  no  more  force  as  evi- 
dence than  the  libel  itself  has.  They  are  not  evidence,  in  the 
common  sense  of  the  word.  Being,  however,  the  solemn  state- 
ment of  facts  by  the  parties,  under  the  solemnity  of  an  oath,  the 
court  is  bound  to  examine  them  carefully,  and  it  is  impossible  that 
they  should  not  influence  the  mind  of  the  court;  in  many  cases  of 
nicely-balanced  proofs,  the  influence  of  the  pleadings  may  well 
turn  the  scale.* 

*  The  Fhfl.  &  T.  B.  B.  Go.  9.  Stimpsoii,  14  Pet  468. 

<  Act  of  July  16,  1862,  12  Stat  at  Large,  588,  vide  the  Appendix;  Byan  v, 
Bindlej,  1  WalL  66;  NelBoa  f>,  WoodruflF,  1  Black.  156;  The  Trial,  Blatohl  & 
H.94. 

*  Huteont).  Jordan,  Ware,  898;  Gushman  v.  Byan,  1  Story  G.  C.  91 ;  on^,  §§  412, 
417. 
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§  519.  Aniwers  to  Interrogatories. —  The  power  to  interrogate 
the  parties  fonushes  an  effectual  means  of  bringing  the  party  be- 
fore the  court,  with  great  advantage,  in  abridging  the  more  expen- 
sive and  doubtful  viva  voce  proof  on  trial.  Either  party,  as  has 
been  stated,  may  interrogate  the  other,  in  writing,  as  to  any  mat- 
ters of  fact,  which  may  be  necessary  to  support  the  action,,  or 
maintain  the  defence,  and  the  party  interrogated  is  bound  to 
answer,  in  writing,  each  interrogatory,  unless  his  fmswer  will  ex- 
pose him  to  prosecution  or  punishment  for  a  crime,  or  to  a  penalty, 
or  forfeiture  of  his  property  for  a  penal  offence.  The  answers  to 
these  special  interrogatories  are  evid^ice  in  the  cause  at  the  hear- 
ing, for  both  parties.^ 

§  520.  Depositions  de  bene  esse.  —  The  provision  made  by  the 
act  of  Congress,  for  taking  testimony  de  hene  esse,  in  cases  in  the 
courts  of  the  United  States,  without  a  commissio7i  dedi/rnvs  potes- 
taterrhj  or  letters  rogatory,  greatly  promotes  the  convenience  of 
suitors.  The  depositions  are  often  taken  ex  parte,  and  they  are  for 
that  reason  exposed  to  criticism.  No  presumptions  are  made  in 
their  favor,  and  they  will  not  be  received  in  evidence,  unless  the 
provisions  of  the  act  be  strictly  followed. 

The  anthority  conferred  inpon  the  magistrate  is  special,  and  con- 
fined  within  certain  limits  and  conditions,  and  the  facts  calling  for 
the  exercise  of  it  shoxdd  appear  upon  the  face  of  the  instrument, 
and  not  be  left  to  parol  proof.* 

§  521.  They  may  be  taken  in  the  following  cases : 
When  the  testimony  of  any  person  shall  be  necessary  in  any 
civil  cause  depending  in  any  district  in  the  United  States,  who  lives 

^  Ad.  Bole  28, 31, 82;  Ciulixnan  v.  Byan,  1  Stoxy  G.  G.  91 ;  The  David  Pratt, 
Ware,  497,  501, 504. 

*  Jnd.  Aot  of  1789;  mde  the  seotion  of  the  Aot  in  the  Appendix;  Beale  v. 
Thompson,  8  Granoh,  70;  The  Argo,  2  Wheat  287;  The  Aigo,  2  OaL  314;  Ket- 
Umd  V,  Biflsett,  1  Wash.  144;  Lessee  of  Banert  v.  Day,  3  id.  243 ;  Bleeokerv.  Bond, 
id.  529;  Pettibone  «.  Derringer,  4  id.  215;  Brans  «.  Eaton,  7  VHieat.  856 ;  Nelson 
«.  The  U.  6.  1  Pet  0.  G.  B.  235;  Lessee  of  Brown  9.  Galloway,  id.  291 ;  Buggies 
«.  Bmcknor,  1  Paine,  358;  The  U.  8.  v.  One  Gase  of  Hair  Pencils,  id.  400;  The  U. 
S.  V.  John  Smith,  4  Day,  (Gonn.)  121 ;  N.  Gar.  Gases,  81 ;  Bell  f),  Morrison,  1  Pet 
855;  The  Patapsoo  Ins.  Ga  «.  Sonthgate,  5  id.  604;  The  ThomasAH^uy  «.  The 
U.  8. 1  Brookenbw  867;  1  Stat  at  Large,  73,  §  3a 
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at  a  greater  distance  from  the  place  of  trial  than  one  hnndred 
miles,  or  is  bomid  on  a  voyage  to  sea,  or  is  about  to  go  out  of  such 
district,  or  is  about  to  go  to  a  greater  distance  than  one  hundred 
nules  before  the  time  of  trial,  or  is  ancient,  or  is  very  infirm. 

§  522.  They  may  be  taken  before  the  following  officers: 
Any  justice  or  judge  of  any  of  the  courts  of  the  United  States, 
or  before  any  chancellor,  justice  or  judge  of  a  Supreme  or  Superior 
Court,  any  mayor  or  chief  magistrate  of  a  city,  or  judge  of  a  Coun- 
ty Court  or  Court  of  Common  Pleas  of  any  of  the  United  States, 
who  is  not  of  counsel  or  attorney  to  either  of  the  parties,  or  inter- 
ested in  the  event  of  the  cause,  or  before  any  United  States  com- 
missioner.* 

§  523.  They  must  be  taken  in  the  following  manner : 
A  notification  from  the  magistrate  or  officer,  before  whom  the 
deposition  is  to  be  taken,  to  the  adverse  party,  to  be  present  at  the 
taking  of  the  same,  and  to  put  interrogatories,  if  he  think  fit,  must 
first  be  made  out  and  served  on  the  adverse  party,  or  his  attorney, 
as  either  may  be  nearest,  if  either  is  within  one  hundred  miles  of 
the  place  of  taking  the  deposition,  allowing  time  for  their  attend- 
ance after  being  notified,  not  less  than  at  the  rate  of  one  day  for 
every  twenty  miles'  travel.  And  in  causes  of  admiralty  and  mari- 
time jurisdiction,  or  other  cases  of  seizure,  where  a  libel  shall  be 
filed,  in  which  an  adverse  party  is  not  named,  and  depositions  are 
taken  before  a  claim  is  put  in,  the  like  notification  must  be  given 
to  the  person  having  the  agency  or  possession  of  the  property  li- 
belled, at  the  time  of  the  capture  or  seizure,  if  known  to  the  libel- 
lant" 

§  524.  This  notification  must  be  "  made  out  and  served ; "  it  must 
therefore  be  in  writing.  It  should  be  entitled  in  the  cause,  or  with 
reasonable  certainty  describe  the  cause.  It  must  be  "from  the 
magistrate"  "to  the  adverse  party;"  it  must  therefore  be  signed 
by  the  magistrate  in  his  official  character,  and  addressed  to  the 
party  to  be  notified,  by  name,  —  in  suits  in  personcmij  to  the  pkrty 

»  Act  of  March,  1817,  ch.  80,  8  Stat  at  Large,  850;  anU^  §  888. 

"»  Jad.  Act  of  1789,  §  80,  1  Stat,  at  Large,  78;  Harris  v.  Wall,  7  How.  698. 
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adverse  to  him  on  whose  part  the  deposition  is  to  be  taken ;  in 
suits  in  reniy  in  which  personal  defendants,  claimants,  owners  or 
possessors  of  the  property,  are  named  in  the  libel,  before  a  claim  is 
put  in,  it  must  be  addressed  to  them ;  after  a  claim  is  put  in,  it 
must  be  addressed  to  the  claimants.  If  there  be  no  such  party 
named  in  the  libel,  and  no  claim  is  put  in,  then  it  must  be  ad- 
dressed to  the  person  having  the  agency  or  possession  of  the  prop- 
erty, at  the  time  of  the  seizure  of  it  in  the  cause,  if  he  be  known 
to  the  libellant. 

Any  person  may  be  compelled  to  appear,  and  depose  in  the 
same  manner  as  to  appear  and  testify  in  court  This  is  by  the 
usual  subpoena,  served  in  the  usual  manner,  and  if  he  refuse  or 
neglect  to  appear,  the  magistrate  may,  cfn  due  proof  of  service  of 
the  subpoena,  bring  him  before  him,  by  attachment.  Such  a  sub- 
poena may  be  served  upon  a  witness  living  without  the  district, 
provided  he  do  not  live  more  than  one  hundred  miles  from  the 
place  of  holding  court." 

§  525.  At  the  taking  of  the  deposition,  the  witness  must  be  care- 
fully examined  and  cautioned,  and  Sworn  or  afiSrmed  to  testify  tlie 
whole  truth.  The  deposition  should  have  a  proper  title,  showing 
the  cause,  and  the  official  description  of  the  officer.  The  vdtness 
may  be  examined  by  both  parties,  or  tlieir  counsel,  if  present,  and 
if  the  deposition  be  expa/rte^  the  magistrate  should  endeavor,  by  a 
careful  examination,  to  get  out  the  whole  truth.  The  testimony 
must  be  reduced  to  writing,  either  by  the  magistrate  or  by  the  de- 
ponent, in  his  presence;  and  it  must  be  subscribed  by  the  wit- 
ness ;  and  the  magistrate  should  put  his  official  jurat  to  it,  with 
the  date,  and  retain  the  depositions  till  he  deliver  them,  with  his 
own  hand,  into  the  court  for  which  they  are  taken ;  or  the  magis- 
trate may  add  his  official  certificate  of  the  reason  for  taking  the 
depositiouj  viz.,  that  the  vdtness  resides  more  than  one  hundred 
miles  from  the  place  of  trial,  or  is  about  to  go  to  sea,  or  otherwise, 
according  to  the  act,  and  of  the  notice,  if  any,  given  to  the  adverse 
party,  stating  the  time  given  him  to  appear.  It  is  well  to  annex  a 
copjr  of  the  notice.    The  magistrate  should  state,  in  his  notice  to 

"  The  Patapeoo  Ins.  Go.  9.  Southgate,  5  Pet  604;  1  Stat  at  Large,  835,  §  6. 
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the  adverse  party,  as  well  as  in  his  certificate,  the  reason  for  taking 
the  deposition,  and  if  he  omifc  to  do  so,  the  deficiency  cannot  be 
supplied  by  other  proof."  If  no  notice  be  given,  it  would  be  well 
to  certify  the  reason  why  it  was  not  given ;  also,  that  the  officer  waa 
not  counsel,  or  attorney,  or  interested,  —  that  the  deposition  was 
reduced  to  writing  by  the  witness  or  the  officer,  and  signed  by  the 
witness.  If  these  documents  be  on  separate  pieces  of  paper,  they 
should  be  properly  annexed  together,  and  referred  to  with  reason- 
able certainty.  They  must  then  be  sealed  up  by  the  magistrate, 
in  an  envelope,  and  directed  to  the  court  in  which  the  cause  was 
pending,  and  remain  under  his  seal  till  opened  in  court." 

They  should  be  indorsed  with  the  title  of  the  cause,  and  marked 
"  depositions,"  and  they  may  be  forwarded  by  mail  or  by  private 
hand. 

As  soon  as  they  are  received  by  the  clerk,  he  marks  their  receipt 
and  presents  them  to  the  judge  in  court,  who  opens  them,  and  the 
clerk  enters  the  fact  in  the  niinutes  of  the  court,  and  files  the  dep- 
ositions, and  notifies  the  proctor  of  the  party  on  whose  behalf  they, 
are  taken." 

§  526.  By  a  general  rule  of  the  District  Court  of  the  Southern 
District  of  New  York,  notice  must  be  given  to  the  proctor  of  the 
opposite  party,  of  the  filing  of  the  depositions,  and  all  objections  to 
the  form  or  manner  in  which  they  were  taken  or  returned,  are 
deemed  waived,  if  such  objections  are  not  specified  in  writing,  in 
four  days,  unless  further  time  be  granted  by  the  judge.  Excep- 
tions taken  thus  early  will  sometimes  enable  the  party  to  remove, 
or  retake  the  depositions  before  the  trial." 

§  527.  When  witnesses  are  examined  on  the  hearing  of  a  cause 
in  the  District  Court,  in  a  case  in  which  an  appeal  will  lie,  the  re- 
spective parties  may,  on  satisfying  the  court  that  they  may  not  be 


"  Harris  9.  W&U,  7  How.  698 ;  Pettibone  «.  Derringer,  4  Wash.  21^;  The  IT. 
S.  r.  John  Smith,  4 Day,  (Conn.)  121;  N.  Carolina  Gas.  81. 

i>  BeU  9.  Morrison,  1  Pet  351 ;  The  Patapsoo  Ins.  Co.  v,  Sonthgate,  6  id.  604 ; 
Beale  v,  Thompson,  8  Oranch,  70. 

^*  Vide  the  forms  in  the  Appendix. 

»  Betts'  Prao.  86;  D.  0.  Rule  113. 
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able  to  produce  their  witoesses^.on  the  hearing  of  the  appeal  before 
&e  circuit,  move  to  have  their  testimony  taken  down  in  writing, 
and  it  shall  be  bo  taken  by  the  clerk  of  the  court.  The  testimony 
00  taken  down  by  the  clerk,  is  taken  also  de  bene  esse^  and  is  to  be 
used  on  the  hearing  of  the  appeal  only  in  case  the  witnesses  are 
then  dead,  or  gone  more  than  one  hundred  miles  from  the  place 
where  the  court  is  sitting,  or  that  by  reason  of  age,  sickness,  bodily 
infirmity,  or  imprisonment,  they  are  not  able  to  travel  and  appear 
at  court. 

§  528.  The  depositions  themselves,  sworn  to  and  certified  in  form 
according  to  the  act,  will  be  prima  facis  evidence  of  the  official 
character  of  the  magistrate,  and  of  the  truth  of  his  certificate,  and 
the  regularity  of  the  proceedings,  to  take  them  so  far  as  they  are 
certified  to ;  but  the  opposite  party  will  be  always  at  liberty,  before 
the  depositions  are  read  in  evidence,  to  disprove  any  or  all  the 
facts  necessary  to  establish  their  validity,  —  and  no  necessary  fact 
win  be  presumed,  concerning  which  the  certificates  and  depositions 
are  silent." 

If  the  party,  against  whom  the  depositions  are  taken,  is  present 
at  the  examination,  it  is  his  duty  to  make  all  the  objections  to  the 
examination  which  are  known  to  him  at  the  time." 

§  529.  It  has  been  held,  in  the  First  Circuit,  that  depositions 
taken  during  the  session  of  the  court,  are  inadmissible,  even  if 
p^ularly  taken,  it  being  the  duty  of  the  party  and  his  coimsel  to 
be  present  in  court ;  and  that  the  taking  of  the  depositions  without 
notice,  was  good  cause  for  a  continuance  to  enable  the  other  party 
to  cross-examine  the  witness  or  repel  his  testimony,  and  this  is  said 
to  be  the  practice  in  most  of  the  circuits.  Even  at  a  greater  distance 
than  one  hundred  miles,  if  the  adverse  party  have  known  coimsel 
residing  where  the  deposition  is  taken,  he  should  be  notified." 


i<  Buggies  V.  Buoknor,  1  Paine,  858;  BeUv.  Morrison,  1  Pet.  351 ;  The  Patapsco 
Ida.  Ga  «.  Soathgale,  5  id.  604, 617;  The  Argo,  2  Wheat  287;  TheU.  S.  «.  Clark, 
1  GaL  501;  Eyans  v.  Hettdok,  8  Wash.  408;  The  Thomas  &  Henry  v.  The  IT.  S.  1 
Brook.  867;  AUen  «.  Blnnt,  2  Wood.  &  M.  136. 

>**  The  U.  S.  f>.  One  Case  of  Hair  Pencils,  1  Paine,  400. 

»  AUen  9.  Blunt,  2  Wood.  &  TiL  187, 188 ;  The  Argo,  2  GaL  814. 
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§  530.  To  authorize  the  party  to  read  a  deposition  taken  de  bene 
essey  nnder  the  act  of  Congress,  he  must  show  that  the  witness  is 
dead,  or  gone  out  of  the  United  States,  or  out  of  the  district  to  a 
greater  distance  than  one  hundred  miles  from  the  place  where  the 
court  is  sitting,  or  on  a  voyage  to  sea,  or  that  by  reason  of  age,  sick- 
ness, or  bodily  infirmity,  he  is  unable  to  travel  and  appear  in 
court." 

§  531.  Commission  or  dedimus  potestatem.  —  By  the  proviso 
to  the  30th  section  of  the  Judiciary  Act,  every  court  of  the  United 
States  is  clothed  with  the  power  to  grant  a  dedi/mvs  potestaterriy  or 
commission  to  take  depositions,  according  to  the  common  usage, 
when  it  may  be  necessary  to  prevent  a  failure  or  delay  of  justice. 
This  „MedW  p™™o.^a  !„  ben* J  p.rp<^  Mj  .id  di. 
tinctly  set  forth,  cannot  be  construed  otherwise  than  to  give  the 
courts  the  fullest  power,  in  every  manner  usual  in  courts  of  justice, 
to  depute  their  own  power  to  take  testimony  in  a  cause  where  the 
ends  of  justice  will  be  promoted  by  doing  so.  A  commission  to 
take  testimony  in  an  enemy's  country,  in  prize  cafies,  is  not  issued.** 

The  circumstances  under  which,  and  the  mode  in  which  the 
application*  should  be  made  to  the  court,  may  be  regulated  by 
standing  rules  of  the  court,  or  left  to  the  discretion  of  the  court  in 
each  particular  case.  In  the  Southern  District  of  New  York,  it  is 
regulated  by  standing  rules." 

§  532.  Commissioners  imder  a  commission  to  take  testimony, 
act  under  a  special  authority  derived  from  the  court,  which  must 
be  strictly  pursued,  and  cannot  be  exercised  by  any  one  but  the 
commissioner  named  in  the  writ. 

In  executing  a  commission,  all  the  interrogatories,  direct  and 
cross,  must  be  put  to  the  witnesses,  and  substantially  answered. 
Within  the  United  States  and  its  territories,  witnesses  may  be 
compelled  to  appear  before  the  commissioners,  and  produce  books 


1*  Hams  V,  Wall,  7  How.  698;  Jnd.  Act  of  1789,  §  80;  Seigeant  i).  Biddle,  4 
Wheat  50a 

«>  JucL  Act  of  1789,  §  30 ;  The  Diana,  2  GaL  93;  4  Stat,  at  Large,  197,  note;  Nel- 
son «.  The  U.  S.  1  Pet  0.  0.  R.  235;  HaU's  Ad.  87. 

'1  Vide  the  Bnles  in  the  Appendix. 
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and  papers,  and  testify  pursuant  to  the  act  of  January  24, 1827, 
which  will  be  found  in  the  appendix.  The  depositions  are  not  in 
any  sense  de  hene  esse,  and  none  of  the  peculiar  requisites  in  case 
of  depositions  de  hene  ^se^  are  materiaL" 

§  533.  Letters  Rogatory^  —  or  Commissions  svb  muttUB  victssi- 
ttuiinis.  —  By  the  law  of  nations,  the  courts  of  justice  of  different 
countries  are  bound  to  mutually  aid  and  assist  each  other  for  the 
furtherance  of  justice.  Hence,  when  the  testimony  of  witnesses 
who  reside  abroad  is  necessary  in  a  cause,  the  court  or  tribunal 
where  the  action  is  pending  may  send  to  the  court  or  tribunal 
within  whose  jurisdiction  the  witnesses  reside,  a  writ  patent  or 
close,  as  they  may  think  proper.  They  are  usually  called  letters 
rogatory y  but  are  sometimes  denominated  stii  mutum  vicissitudinis^ 
from  a  clause  which  they  generally  contain.  By  that  instrument, 
the  court  abroad  is  informed  that  a  certain  claim  is  pending,  in 
which  the  testimony  of  certain  witnesses,  who  reside  within  its 
jurisdiction,  is  required,  and  it  is  requested  to  take  their  deposi- 
tions, or  cause  them  to  be  taken,  in  due  course  and  form  of  law, 
for  the  furtherance  of  justice  and  svh  mAituce  vicissitudinis  ohten- 
tu  :  that  is,  with  an  offer  on  the  part  of  the  court  inaking  the 
request  to  do  the  like  for  the  other  in  a  similar  case.  If  these 
lettera  rogatory  are  received  by  an  inferior  judge,  he  proceeds  to 
call  the  witnesses  before  him,  by  the  process  commonly  employed 
within  his  jurisdiction,  examine  them  on  interrogatories  or  take 
their  depositions,  as  the  case  may  be,  and  the  proceedings  being 
filed  in  the  registry  of  this  court, 'authentic  copies  thereof,  duly 
certified,  are  transmitted  to  the  court  a  quo^  and  are  legal  evidence 
in  the  cause.    If  the  letters  are  directed  to  a  court  of  superior 


^  4  Stat,  at  Large,  197;  Yanstophorst  %,  The  State  of  Maryland,  2  Dal  401 ; 
Yeaton«.  Fi7,5Graucli,  885;  Cmminghain  i?.  Otis,  1  GaL  166 ;  The  Diana,  2  id.  08 ; 
Ketland  ^.  Bissett,  1  Wash.  144;  Winthrop  v.  Union  Ins.  Co.  2  id.  7;  Le  Boy  v. 
The  Delaware  Ins.  Go.  id.  228 ;  The  U.  S.  «.  Price's  Administrator,  id.  856;  The 
Argo,  2  Wheat.  287 ;  The  London  Packet,  id.  871 ;  Sergeant  9.  Biddle,  4  id.  508 ; 
Chirac  v.  Beinicker,  2  Pet.  618 ;  Eeene  f>,  Meade,  8  id.  1 ;  Bichardson  9.  Golden,  8 
Wash.  109 ;  Lonsdale  n.  Brown,  id.  404 ;  Lessee  of  Bhoades  9.  SeUn,  4  id.  715 ; 
Bonderean  v.  Montgomery,  id.  186 ;  Dodge  n,  Israel*  id.  828 ;  Gilpins  ^.  Gonsequa, 
1  Pet.  G.  G.  B.  86;  Nelson  9.  The  U.  S.  id.  285 ;  Willings  'o,  Gonsequa,  id.  801. 


316 


THE   AMEBIOAjr  ADMIBALTY. 


jurisdiction,  they  appoint  an  examiner  or  commiasioners  for  the 
purpose  of  executing  them,  and  the  proceedings  are  filed  and  re- 
turned in  the  same  manner." 

§  534.  Parties,  —  The  competency  of  parties,  as  of  other  wit- 
nesses, depends  upon  the  state  law,  yet  in  some  instances,  as  in  cases 
of  salvage,  mariners'  wages,  and  prize,  it  usually  happens  that  the 
parties  are  the  only  persons  by  whom  the  most  important  facts  can 
be  proved,  as  no  others  are  present.  They  are,  therefore,  from  the 
necessity  of  the  case,  as  well  upon  principles  of  public  policy  as 
of  private  justice,  admitted  as  witnesses  in  their  own  favor,  for  each 
other  to  prove  such  facts,  by  special  exception  to  the  general  rule 
of  evidence." 

When  parties  are  examined  as  witnesses,  in  states  where  they  are 
not  admitted  as  such  by  law,  they  are  not  to  be  examined  as  to  any 
matters  except  those  to  which  their  competency  is  limited. 

§  535.  It  has  often  been  made  a  question  whether  a  master  of  a 
vessel  is  a  competent  witness  in  suits  by  his  seamen  for  their  wages, 
and  conflicting  decisions  are  found  in  the  books;  but  the  princi- 
ple to  be  drawn  from  them  all  is,  that  his  competency  depends 
upon  the  same  principles  as  that  of  any  other  witness.  He  is  not 
an  exception  to  the  general  rul^.  And  in  admiralty,  the  rules  of 
the  state  laws  as  to  the  competency  and  incompetency  of  witnesses, 
are  adopted  in  instance  causes,  with  the  exceptions  which  have 
been  noticed." 

§  636.  When  the  proofe  of  a  party  are  imperfect,  yet  go  far  to 
estabUsh  his  case,  he  may  offer  his  own  oath  in  corroboration  of  the 
other  proofs.  This  practice  is  derived  from  the  necessity,  under 
the  civil  law,  of  having  more  than  one  witness.  Full  proof  of  a 
fact  could  not  be  made  by  one  witness,  and  in  many  cases,  mimifest 
injustice  would  be  the  necessary  result  of  the  absence  of  any  second 
witness.    In  such  cases  the  party  was  allowed  to  complete  his 


«  HaU's  Ad.  37;  Nelson  u.  The  IT.  S.  1  Pet  C.  C.  B.  235;  Conk.  Ad.  640. 
«*  The  Elizabeth  &  Jane,  Ware,  87 ;  Byan  tJ.  Bindley,  1  Wall,  66 ;  ante,  §  617  a. 
'*  Thurston  v,  Murray,  8  Binn.  828 ;  The  Anne,  8  Wheat.  485 ;  The  Independ- 
ence, 2  Ourt  G.  0.  850;  Conk.  Ad.  643 ;  Bosa  £t.  87;  anU,  §  517  a. 
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proof  by  his  own  oatli.  This  is  what  is  called  the  Buppletory  oath. 
This  oath  may  be  prayed,  and  is  granted  in  all  maritime  causes." 

By  the  suppletory  oath  the  party  himself  testifies,  "  that,  of  his 
own  certain  knowledge,  the  facts  stated  in  his  allegation,  (to  which 
he  ofiPers  his  oath,)  are  true." 

%  537.  In  cert^  other  cases,  a  party  may  be  a  witness  in  his 
own  cause.  The  search  for  a  paper,  and  its  loss,  may  be  proved  by 
the  party  himself,  to  lay  the  foundation  for  secondary  evidence. 
In  suits  for  personal  property,  —  for  the  contents  of  a  trunk  or 
package,  known  to  no  one  but  the  party  himself, — he  may,  from 
necessity,  be  a  witness  to  prove  the  contents,  the  existence  and 
situation  of  the  trunk  or  package  being  proved  by  other  testimony." 

§  638.  There  is  also  the  oath  deciaory^  which  either  party  may 
tender  to  the  other,  that  is,  oflFering  further  decision  of  the  cause 
upon  the  oath  of  his  adversary.  The  adversary  is  bound  either  to 
accept  the  offer,  or  make  a  similar  proposition  in  return.  This  is  a 
mode  of  proof  known  to  the  civil  law,  and  is  said  to  have  been 

« 

practiced  in  admiralty,  in  the  Massachusetts  District.  It  is  not  in 
general  use,  but  under  the  modifications  which  the  law  of  evidence 
is  now  undergoing,  it  would  not  be  surprising  if  something  like  it 
should  come  into  use  in  all  courts." 

§  539.  The  testimony  being  concluded,  the  cause  is  argued  at 
that  time  or  at  a  future  day.  The  advocate  of  the  libellant  usu- 
ally states  the  principal  points  of  fact  and  of  law  upon  which  he 
relies,  with  his  legal  authorities.  The  advocate  of  the  defendant 
then  argues  the  case  to  the  court,  and  the  advocate  of  the  libel- 
lant closes  the  discussion,  and  the  cause  is  fully  submitted  to  the 
judge  for  his  decision,  which  may  be  given  on  the  spot,  in  cases 
in  which  there  is  not  a  possibility  of  doubt,  or,  as  is  usual,  it  is 
pronounced  after  re-examination  and  deliberation." 

It  is  customary  for  the  advocates  to  submit  to  the  court  written 

««  HaU'8  Ad.  93 ;  The  David  Pratt,  Ware,  505 ;  Dunlap's  Prac.  284-8 ;  Green- 
leafs  Ev.  294. 

*^  Greenleaf  8  Bv.  204-408. 
»  Bette'  Prac.  92,  97. 
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points  of  fact  and  of  law,  with  reference  to  the  testimony,  and  the 
authorities,  and  also  to  furnish  the  court,  at  the  argument,  a  draft 
of  such  decree  as  is  deemed  proper. 

§  540.  Allusion  has  already  been  made  to  the  power  of  the  court 
to  vary,  interrupt,  or  postpone  proceedings  when  the  cause  of  jus- 
tice may  require  it.  So,  after  the  hearing  of  the  case  is  concluded, 
on  proper  cause  shown,  the  court  will  rescind  the  conclusion  of  the 
cause  for  the  purpose  of  hearing  further  ptoofs.  This  is  some- 
times done  at  the  suggestion  or  reqnest  of  the  judge  himself,  if,  in 
his  examination  of  the  case,  he  iinds  that  by  the  surprise  of  the 
party,  or  by  his  own  exclusion  of  testimony,  the  case  is  so  imper- 
fectly before  him  that  injustice  may  be  done ;  and  it  is  sometimes 
ordered  on  the  application  of  the  party,  when  there  is  newly  dis- 
covered evidence,  or  when  it  is  necessary  to  enable  him  to  supply 
omissions." 

^  Oargill  V,  Spenoe,  2  Hag.  Eoo.  Sap.  146,  Le  Niemen,  1  Bod.  10;  WalleT  & 
Smyth  V.  Heseltme,  1  PhiL  178 ;  The  Fortdtudo,  2  Bod.  70 ;  James  v.  Cohen,  3 
Cartels,  786;  Smith  v,  Blake,  1  Hag.  Ecc.  88;  The  Elizabeth,  2  Act  57,  58  a.; 
The  Vroaw,  1  C.  Rob.  168 ;   The  Harmony,  2  Bod.  78. 
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CHAPTER    XXXII. 


Degree. 


§  541.  The  cause  being  heard  and  submitted  to  the  court  for  de- 
cision, the  court  pronounces  its  decree  according  to  the  facts  and 
the  law,  in. favor  of  the  libellants,  or  the  defendants,  or  some  of 
the  libellants  and  some  of  the  defendants,  and  against  the  others, 
with  or  without  costs,  distributively,  for  or  against  any  or  all  the 
parties,  as  justice  may  require.  The  flexibility  of  the  admiralty 
proceedings  in  this  respect,  greatly  conduces  to  the  cause  of 
justice. 

§  542.  The  decree  made  upon  the  hearing  may  be  interlocutory 
or  final.  It  is  final  when  it  disposes  of  the  whole  controversy,  and 
leaves  nothing  further  for  the  court  to  do  in  the  cause,  as  when 
the  libel  is  dismissed  with  costs  or  withoat  costs,  or  there  is  a 
decree  for  a  sum  certain,  with  or  without  costs. 

But  when  by  the  decree  something  still  remains  to  be  done  by 
the  court,  before  all  the  rights  of  the  parties  in  the  premises  are 
fixed,  and  the  recovering  party  has  an  order  for  execution,  —  then 
the  decree  is  interlocutory,  however  much  it  may  dispose  of  the 
merits  of  the  cause. 

§  543.  When  the  decree  is  against  the  libellant,  whether  the  suit 
be  mj>er8(mcmh  or  m  rem^  the  usual  form  of  the  decree  is  that  the 
libel  be  dismissed  with  costs  or  without  costs. 

If  the  decree  be  in  favor  of  the  libellant,  in  a  suit  for  the  recov- 
ery of  money,  and  the  amount  be  not  ascertained,  it  is  usual  to  de- 
cide the  principles  on  which  the  amount  is  to  be  settled,  and  to 
refer  it  to  a  commissioner  to  ascertain  and  report  the  amount  to 
the  court,  in  the  same  manner  as  on  a  default      In  the  Southern 
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DiBtrict  of  New  York,  long  experience  has  fiilly  established  the 
practice  of  confining  the  testimony  on  the  hearing  in  such  cases  to 
the  right  of  the  party  to  recover,  and  of  leaving  the  details  of  the 
amount  to  be  proved,  and  the  sum  or  balance  to  be  ascertained  be- 
fore a  commissioner,  and  reported  by  him  to  the  court.* 

This  not  only  renders  it  unnecessary  that  the  time  of  the  court 
should  be  occupied  with  the  small  details  of  accounts  and  compu- 
tations, and  the  multifarious  testimony  necessary  to  ascertain  theni^ 
but  it  greatly  promotes  the  interest  of  parties,  by  enabling  them  to 
bring  their  proofs  before  the  commissioner,  from  time  to  time,  as 
convenience  may  dictate. 

§  544.  A  copy  of  the  order  of  reference  should  be  served  on  the 
<x)mmissioner  and  on  the  opposite  party,  —  and  notice  should  be 
given  of  the  time  of  proceeding  with  the  reference.  The  commis- 
sioner appoints  the  time.  On  the  hearing,  the  testimony  taken  be- 
fore the  court,  and  any  other  testimony,  may  be  given.  It  is  in- 
troduced as  on  a  trial,  and  is  taken  down  by  tiie  commissioner. 
Commissioners  have  tiie  usual  powere  of  Masters  in  Chancery,  and 
may  administer  oaths,  and  examine  parties  and  witnesses  in  proper 
cases.  They  have  also  the  power  to  summon  witnesses,  and  com- 
pel their  appearan€e  to  testify,  and  may  adjourn  the  hearing  from 
time  to  time,  to  give  the  parties  time  to  put  in  their  proofe.*' 

The  hearing  being  closed,  the  commissioner  reports  to  the  court 
the  result  and  conclusion  to  which  he  has  arrived. 

§  545.  The  report  is  in  the  following  form : 

"disteiot  coubt  of  the  united  states,  fob  the  southern  district 

of  new  york. 

"William  Robinson 

The  -BB-raJEkh^  AUop,  \  Oommisaior^e  R^ort. 
her  tackle,  &c. 

"  In  pursuance  of  a  decretal  order  made  in  this  cause,  on  the  firot 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 

1  AnU^  §  449 ;  Shaw  n.  Collier,  18  How.  Pr.  238 ;  ridA  the  f  onus  of  the  Decrees 
in  the  Appendix. 

*  Ad.  Rule  44;  The  £.  G.  Scranton,  2  Benedict,  81. 
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dred  and  forty-nine,  by  which,  among  other  things,  it  was  referred 
to  one  of  the  commissioners  of  this  court,  to  ascertain  and  com- 
pute the  amount  due  to  the  libellant,  for  materials  and  repairs,  and 
to  report  thereon  to  this  court  with  all  convenient  speed. 

"  I,  John  W.  Nelson,  United  States  Commissioner,  do  report,  that 
I  have  been  attended  by  the  proctor  for  the  libellant  and  the  proc- 
tor for  the  claimant,  and  have  taken  and  examined  the  testimony 
offered  by  the  proctors  respectively,  and  do  find  that  there  is  due 
to  the  libellant,  for  the  materials  and  repairs  mentioned  in  the 
libel,  the  sum  of  one  hundred  and  eighty-eight  dollars  and  ten 
cents. 

"  Dated  the  20th  day  of  September,  A.  D.  1849. 

"  All  which  is  respectfully  submitted, 

"John  W.  Nelson, 

"  TJ,  S.  Commissioner. 
"  A.  B.,  Proctor  for  LibeUcmtP 

On  the  request  of  either  party,  the  conmiissioner  must  report 
the  testimony  taken  before  him,  fully,  to  the  court,  and  he  may 
always  report  specially. 

§  546.  If  either  party  be  dissatisfied  with  the  conclusion  to 
which  the  commissioner  has  arrived,  either  on  the  principles  of  his 
report,  or  in  the  allowances  which  he  has  made,  he  may  except  to 
the  report  If  the  report  be  special,  and  error  appear  on  the  face 
of  the  report,  a  written  exception  is  not  necessary.' 

The  following  is  the  form  of  exceptions  to  the  report: 
"  A.  B. 

C.  D. 

"  Exceptions  on  the  part  of  the  libellant,  to  the  Report  of  John  "W. 

Nelson,  Esquire,  a  United  States  Commissioner  in  this  cause, 

dated  September,  1849 : 

^Fi/rst  Eonception.    That  the  said  Commissioner  did  not  allow  to  • 
the  defendant  fifty  dollars  and  twenty-four  cents,  paid  *by  him  to 
the  libellant. 

^'Second  Exception.    That  the  said  commissioner  allowed  to  the 

>  Vid6  The  Ooliuabiis,  Abb.  Ad.  87 ;  The  Commander  m  Chief,  1  Wall  48 ;  fHide 
other  Forms  of  Beporte  in  tbe  Appendix. 
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libellant,  seventy-Beven  dollars,  for  said  repabs,  beyond  ihe  con- 
tract price  for  the  same. 

"  Third  Exception,  That  the  said  commissioner  has  reported  a 
balance  of  $188  70,  due  to  the  libellant,  instead  of  a  balance  of 
$60,  as  shown  by  the  proo&. 

"A.  B.,  Proctor  for  LibdUmt:' 

When  there  are  no  exceptions,  the  report  being  filed,  is  confirmed 

on  motion,  without  notice.    "When  there  are  exceptions,  the  party 

excepting  files  and  serves  his  exceptions  and  the  cause  is  again 

put  upon  the  docket  or  calendar  for  hearing.    The  following  is 

the  form  of  a  decree  thereon : 

"A.  B. 
vs. 
C.  D. 

"  This  cause  coming  on  to  be  heard  on  the  exceptions  to  the  re- 
port of  John  W.  Nelson,  Esquire,  the  commissioner  to  whom  the 
same  was  referred,  bearing  date  September  30, 1849,  and  the  ad- 
vocates for  the  respective  parties  being  heard,  on  motion  of  C.  D., 
proctor  for  the  libellant,  it  is  ordered:  that  said  exceptions  be  over- 
ruled, and  that  the  said  report  be  in  all  things  confirmed  with  costs ; 
and  that  the  libellant  recover  against  the  defendant  the  sum  of 
$188  10,  with  costs,  and  have  execution  therefor.''* 

§  547.  If  the  suit  be  in  personcmiy  and  the  decree  be  for  the  li- 
bellant for  a  sum  certain,  the  usual  form  of  the  decree  is,  that  the 

• 

libellant  recover  against  the  defendant  and  his  stipulators  the 
amount,  with  costs  to  be  taxed,  and  that  he  have  execution  there- 
for. Such  decree  is  a  lien  upon  the  debtor's  real  estate,  in  all  cases 
where  a  judgment  of  a  state  court  would  be ;  standing,  in  this  re- 
spect, upon  the  same  footing  as  a  decree  in  equity.*  In  cases  in 
rerriy  it  is  usual  to  give  a  decree  the  same  form  as  inpersoncmi^  and 
'  also,  if  the  property  be  still  in  custody,  to  decree  a  condemnation 
and  sale  of  the  property,  and  that  the  proceeds  be  brought  into 
court.     If  the  property  have  been  delivered  on  stipulation,  then 

*  Vide  other  forms  of  Exoeptlons  and  Decrees  in  the  Appendix. 
»  Ward  V.  Ohamberiain,  3  Bhiok.  430;  nde  Cropsey  «.  CrandaU,  3  Blatohf.  841. 
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that  the  stipulators  pay  into  court  the  amount  of  their  stipulation, 
within  a  certain  time  after  notice  of  the  decree,  or  that  a  summary 
judgment  be  entered  against  them  on  their  stipulation,  and  that 
execution  issue  thereon.* 

In  a  suit  in  rem^  it  is  not  usual  to  render  a  decree  m  persoTiam^ 
but  if  the  case  proved  shows  a  clear  right  to  recover  m  peraona/niy 
the  libellant  may  be  permitted,  after  a  decree  im,  rem^  to  introduce 
the  proper  allegations  in  persona/m^  and  proceed  upon  them  to  a 
further  decree  against  the  person/ 

§  548.  After  the  decree  is  made,  it  sometimes  appears  that,  by 
accident,  oversight,  mistake,  or  misapprehension,  the  decree  is  er- 
roneous. In  such  cases,  the  Court  of  Admiralty  possesses  the  power 
of  correcting  or  varying  the  decree.'  Such  a  variation,  however, 
should  be  confined  to  the  alteration  of  an  error  arising  from  the 
defect  of  knowledge  or  information  upon  a  particular  point  in  the 
case,  and  the  error  must  be  brought  to  the  attention  of  the  court 
with  the  utmost  possible  diligence.* 

§  549.  Costs, — The  costs  in  admiralty  are  entirely  under  the 
control  of  the  court,  and  they  are,  therefore,  often  made  the  means 
of  amercing  either  of  the  parties  for  misconduct,  and  are  a  salutary 
check  upon  mischievous  litigation.  They  are  sometimes,  from 
equitable  considerations,  denied  to  the  party  who  recovers  his  de- 
mand, and  they  are  sometimes  given  to  a  libellant  who  fails  to  re- 
cover anything,  when  he  was  misled  to  commence  the  suit  by  the 
act  of  the  other  party.  In  prize  and  salvage  cases,  the  property  is 
sometimes  acquitted  on  payment  of  costs  by  the  claimant.  In  the 
Massachusetts  District,  in  a  hard  case,  the  court  decreed  for  a  libel- 
lant for  his  whole  demand,  witli  costs,  and  then  allowed  a  set-off  of 
a  demand  against  debt  and  costs,  so  that  although  the  set-off  was 


'  As  regazdB  cases  of  set-off,  vide  Willard  v.  Doir,  8  Mason,  161 ;  Bains  v.  The 
James  <&  Catherine,  Baldw.  544 ;  The  Water  Witch,  1  Black.  494. 
'  Betts*  Prac  99 ;  Boyd's  Proc.  28 ;  Conk.  Prao.  774,  775. 
»  The  Fortitude,  2  Dods.  70. 
»  Betts'  Praa  100;  2  Chit  Gen.  Praa  588;  The  Monarch,  1  W.  Rob.  21.  ; 
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more  than  the  debt,  still  the  libellant  had  a  large  portion  of  the 
costs." 

It  is  evident  that  no  system  of  rules  can  be  laid  down  in  a  mat- 
ter so  purely  in  the  discretion  of  the  court.  The  general  rule  is, 
that  costs  follow  the  decree;  but  circumstances  of  equity,  of 
hardship,  of  oppression,  or  of  negligence,  induce  the  court  to  de- 
part from  that  rule  in  a  great  variety  of  cases." 

Under  ordinary  circumstances,  a  demand  of  payment  of  a  debt 
before  suit  brought,  is  so  obWously  required  by  fair  dealing,  that 
Courts  of  Admiralty,  in  the  exercise  of  their  practical  equity  pow- 
ers, sometimes  insist  upon  proof  of  such  demand  before  a  decree 
for  costs  will  be  given." 

An  unconscionable  demand,  or  a  demand  pursued  in  a  vexatious 
on  unconscionable  manner,  will  not  usually  carry  costs.  When  a 
libellant  has  put  forward  a  principal  demand,  which  he  makes  no 
real  attempt  to  enforce,  or  which  he  must  know  to  be  unfounded, 
and  recovers  only  a  comparatively  trifling  amount,  which  would 
not  have  been  resisted,  it  is  not  usual  to  allow  him  costs.  Costs  are 
never  decreed  against  the  government." 

§  550.  Fees. — Previous  to  the  act  of  Feb.  26, 1853,  there  was 
no  legal  tariff  of  fees  in  admiralty.  The  fees  of  proctors  and  ad- 
vocates were  subject  to  the  regulation  of  the  courts,  under  their 
general  power  to  regulate  the  practice,  while  those  of  the  clerk  and 
the  marshal  were  in  some  cases  prescribed  by  acts  of  Congress, 
and  in  others,  were  subject  to  the  discretion  of  the  court.  There 
was,  therefore,  a  great  diversity,  springing  in  some  degree,  from  the 
fact  that  where  there  is  no  fixed  rate,  there  will  always  be  a  strong 
tendency  to  assimilatel  the  rates  to  those  in  the  state  courts  of 
common  law  and  equity.  This  defect  has  been  cured  and  the 
practice  made  uniform  by  the  Fee  bill  of  1853,  which  regulates  the 
compensation  of  proctors,  clerks  of  District  and  Circuit  Courts, 


^«  Hutson  V,  Jordan,  Ware,  805;  Dtmlap,  Praa  87, 102;  Edw.  Ad.  170;  The 
Glascow  Packet,  2  W.  Bob.  806 ;  The  Belianoe,  2  Hag.  Ad.  90. 

"  The  Eliza  ComiBh,  26  Eng.  Law  &  Eq.  595. 

"  Dtmlap  Prac.  91,  92 ;  1  Chit  Plead.  862. 

"  The  Elizai,  1  W.  Bob.  828;  1  Notes  of  Gases,  805;  The  Ocean,  10  Jar.  506; 
4  Notes  of  Gases,  571. 
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marshals,  witnesses,  commissioners  and  printers.  The  statute,  and 
the  tariff  of  fees  in  admiralty,  established  by  it,  will  be  found  in 
the  appendix." 

§  551.  Whenever  there  are  several  actions  or  processes  against 
persons  who  might  legally  be  joined  in  one  action, — and  whenever 
there  are  several  libels  against  any  vessel  or  cargo  which  might  le- 
gally be  joined  in  one  libel,  only  tlie  costs  of  one  suit  can  be  al- 
lowed, except  on  special  canse  shown,  for  the  multiplicity  of  suits. 
And  in  causes  of  like  nature,  or  relative  to  the  same  question,  the 
court  has  full  power  to  make  any  orders  with  a  view  to  avoiding 
nnnecessary  costs,  and  especially  to  consolidate  causes.  The  order 
to  consolidate  will  be  made  only  on  application  to  the  court,  on 
notice  to  the  other  party. 

K  proctors,  advocates,  or  other  persons  managing  or  conducting 
causes,  appear  to  have  multiplied  the  proceedings,  so  as  to  increase 
costs  unreasonably  and  vexatiously,  they  may  be  required,  by  order 
of  the  court,  to  satisfy  any  excess  of  costs  so  incurred ;  and  the 
court  will  protect  the  proctor  from  a  collusive  settlement  to  the 
prejudice  of  his  right  to  his  costs." 

§  552.  The  court  discourages  hard  and  sharp  practice,  either  in 
the  proceedings  in  court,  or  in  the  negotiations  between  the  par- 
ties. Hurrying  up  a  suit  without  a  demand  of  payment  or  reason- 
able indulgence,  —  refusing  to  listen  to  offers  of  adjustment, — 
making  technical  objections  to  a  tender  sufficient  in  amount, —  if 
brought  before  the  court,  are  likely  to  be  remembered  in  the 
decree  upon  the  question  of  costs.  As  to  tender,  the  strict  rules  of 
the  common  law  do  not  prevail  in  admiralty.    A  sincere  offer  of 

>«  Act  of  Feb.  26,  1853, 10  Stat  at  Laige,  161 ;  vide  the  Appendix.  <'  The 
expenses  in  Courts  of  Admiralty,  are  freqnentlj  a  subject  of  complaint  by  those 
who  are  not  sufficiently  acquainted  with  the  proceedings  there,  and  the  manner  in 
which  they  arise.  Those  sums  which  seem  most  to  startle  by  their  large  amount, 
relate  solely  to  the  custody  of  the  property,  a  duty  which  does  not  deyolve  upon 
any  other  species  of  courts  of  justice.*'  (The  Hiram,  Stewart's  B.  588. )  They  are 
not  higher  than  what  are  usually  and  voluntarily  paid  and  received  by  merchants 
for  like  services,    (id.  489. ) 

»  Act  of  July  22,  1818,  8  Stat  at  Large,  21,  §  8 ;  Act  of  Feb.  26,  1858,  10 
Stat  at  Large,  161 ;  Betts'  Praa  124;  id.  10;  The  Etna,  Ware,  476;  Peterson  v. 
Wateon,  Blatohf  .  &  H.  487. 
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payment  by  a  party  who  has  the  means  of  making  immediate 
payment,  has  often  been  ruled  to  be  a  good  tender,  and  the  actml 
production  of  the  money  is  not  required,  when  the  offer  of  pay- 
ment is  rejected.  The  court  encourages  efforts  to  settle,  and  will, 
under  all  circumstances,  hold  an  offer  to  pay  as  equivalent  to  a 
technical  tender,  and  a  declaration  in  advance,  that  less  than  a 
certain  sum  will  not  be  accepted  will  be  considered  as  waiving  a 
formal  tender.  The  refusal  of  a  fair  tender  exposes  the  party- 
refusing  to  the  loss  of  his  costs,  and,  in  some  cases,  to  the  payment 
of  costs  to  the  adverse  party." 

It  is  the  common  practice  of  Courts  of  Admiralty,  to  give 
counsel  fees,  either  in  the  shape  of  damages  or  as  a  part  of  the 
costs." 

§  553.  It  is  often  the  case,  from  the  peculiar  form  of  admiraltj 
proceedings,  that  justice  requires  that  costs  should  be  apportioned, 
—  as,  when  the  court  discriminates  i>etween  parties  in  its  decree, 
and  some  appeal  and  others  do  not,  —  and  when  the  property  is  in 
custody  in  several  causes,  and  the  fees  of  the  marshal  for  the 
custody  and  keeping  of  the  property,  have  accrued  for  a  common 
benefit  to  unconnected  parties, — in  such  and  similar  cases,  the 
court  will  sometimes  apportion  the  costs." 

Costs  are  taxed  by  the  clerk,  on  notice  to  the  opposite  party,  — 
subject  to  an  appeal  to  the  judge,  —  and  are  included  in  and  form 
a  portion  of  the  decree  against  the  losing  party.  The  taxed  bill 
should  be  filed." 

§  554.  The  final  decree  of  the  court  being  pronounced,  the 
clerk  enrolls  the  decree.  The  enrolment  consists  of  an  engross- 
ment of  the  pleadings,  processes,  stipulations,  orders  and  evidence 
in  the  cause,  arranged  in  chronological  order,  from  the  libel  to 
the  final  decree,  constituting  a  complete  written  history  of  the 


i<  Dnnlap  Prao.  103, 104;  Conk.  Praa  711 ;  The  Fredeiiok,  1  Hag.  Ad.  B.  218. 
"  The  ApoUon,  9  Wheat  862;  Canter  v.  The  American  &  Ocean  In&  Cos.  8 
Pet  807. 

1^  The  John  Walls,  Jr.  2  Law  Bep.  (new  series),  24. 
»»  Act  of  Feb.  26, 1858,  10  Stat  at  Large,  161. 
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<»rafla  The  depoeitioiis,  exhibits,  and  documents,  if  there 
be  any,  are  inserted  at  length  in  the  enrolment,  as  a  part  of 
the  evidence,  and  the  testimony  of  the  witnesses  who  are 
examined  in  court  is  copied  from  the  notes  of  testimony  taken 
by  the  judge. 
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CHAPTEE    XXXIII. 


Execution. 


§  555.  In  all  cases  of  a  final  decree  for  the  payment  of  money, 
the  libellant  may  have  a  writ  of  execution  in  the  nature  of  a  fieri 
facias^  commanding  the  marshal  or  his  deputy  to  levy  and  collect 
the  amount  thereof  out  of  the  goods  and  chattels,  lands  and  tene- 
ments, or  other  real  estate  of  the  defendant  or  stipulator.^ 

§  556.  The  following  is  the  form  of  an  execution : 

"The  PEBsroENT  of  the  ITinTED  States  of  Amebioa, 

"  To  the  Ma/rahdl  of  the  Southern  District  of  New  Yorh^ 

"Gkebting: 

"  Wheeeas,  a  libel  was  filed  in  the  District  Court  of 

the  United  States,  for  the  Southern  District  of  New  York, 

[l.  s.]    on  the  twenty-eighth  day  of  October,  one  thousand  eight 

hundred  and   forty-three,  by  Elisha  Burgess,  libellant, 

against  Eamon  De  Zaldo,  and  such  proceedings  were 

thereupon  had,  that  by  the  judgment  and  decree  of  the  said  court  in 

said  cause,  on  the  twenty-second  day  of  July  last  past,  the  said 

Bamon  De  Zaldo  was  required  to  pay  to  the  said  libellant  the  sum 

of  five  hundred  and  two  dollars  and  three  cents,  besides  his  costs 

in  this  suit,  to  be  taxed,  and  execution  was  ordered  therefor: 

And  whereas,  the  said  costs  have  been  duly  taxed  at  the  sum  of 

one  hundred  and  seventy-nine   dollars   and    fifty-nine  cents,  as 

by  the  records  and  files  of  said  court  fully  appear. 

"Now,  therefore,  we  command  you,  that  of  the  goods  and 
chattels  of  the  said  Bamon  De  Zaldo,  in  your  district,  and,  in 

1  Ad.  Rule  21,  48;  Cootes'  Pno.  188. 
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default  of  goods  and  chattels  of  him,  then  of  the  lands  and  tene- 
ments in  your  district  of  which  he  is  seized  on  the  day  you 
shall  receive  this  writ,  or  at  any  time  afterwards,  you  cause  to 
be  made,  the  sum  of  six  hundred  and  eighty-one  dollars  and 
sixty-two  cents;  and  further,  that  you  have  those  moneys  in 
said  court,  at  the  City  Hall,  in  the  city  of  New  York,  on  the 
first  day  of  June  next,  to  render  to  the  said  libellant  in  satisfac- 
tion of  said  decree ;  and  that  you  duly  return  to  the  said  court 
what  you  shall  do  in  the  premises,  together  with  this  writ. 

*^  Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
court,  in  the  Southern  District  of  New  York,  this  twenty-seventh 
day  of  May,  one  thousand  eight  hundred  and  forty-four,  and  of 
our  independence  the  sixty-eighth. 

"James  "W.  Metcalf,  Clerk. 

"BuKB  &  Benedict,  Proctora.^^ 

Executions  in  favor  of  the  United  States  may  run  throughout 
the  United  States,  and,  in  caaes  of  individuals,  they  may  run 
throughout  the  state,  even  where  there  are  two  districts  in  the 
state ;  but  they  must,  in  all  cases,  be  issued  from  and  returnable  to, 
the  court  where  the  decree  is  obtained.* 

§  557.  In  cases  in  rem^  where  there  has  been  a  decree  of  con- 
demnation and  sale,  a  venditioni  eceponaa  is  the  proper  execu- 
ticm  to  issue,  if  the  property  be  still  in  custody.  If  the  property 
have  been  delivered  on  stipulation,  an  order  is  made  that  the  stip- 
ulators perform  the  condition  of  their  stipulation,  and  in  default 
thereof,  that  a  summary  judgment  be  entered  against  them  on 
their  stipulation,  on  which  an  execution  issues  against  them  in 
jperaonam, 

§  558.  If  the  property  is  still  in  custody,  and  a  venditioni  ex- 
jponas  issues,  the  marshal,  on  proper  public  notice,  sells  the 
property  and  is  bound  to  pay  the  proceeds  forthwith  into  the 
hands  of  the  clerk,  to  be  paid  into  the  registry  of  the  court,  to  be 
disposed  of  by  the  court  according  to  law." 

'  Act  of  May  20,  1826,  4  Stat  at  Large,  184.  >  Ad.  Rule  41. 
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The  following  is  the  form  of  the  writ : 
^Southern  District  of  New  York^  ss. 

"  ThB  PfiESroBNT  OF  THE  UnTTED  StATBS  OF  AliEBIOA, 

"  To  the  Marshal  of  the  Southern  District  of  New  York, 

"  GBEETINa  : 

^  Whrbeas,  a  libel  of  information  was  filed  in  the  Dis- 
trict Court  of  the  United  States,  for  the  Southern  Distriot 
[l.  8.]  of  New  York,  on  the  first  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty- 
nine,  against  the  ship  Bover,  her  tackle,  apparel,  and 
furniture ;  praying  that  the  same  may  be  condemned  and  sold, 
for  the  causes  alleged  in  the  said  libel  of  information.  And 
whereas  the  said  ship  has  been  attached  by  the  process  issued 
out  of  the  said  District  C!ourt,  in  pursuance  of  the  said  libel  of 
information,  and  is  now  in  custody  by  virtue  thereof:  and  such 
proceedings  have  been  thereupon  had,  that  by  the  final  sentence 
and  decree  of  the  said  court,  in  this  cause  made  and  pronounced, 
on  the  first  Tuesday  of  June,  one  thousand  eight  hundred  and 
forty-nine,  the  said  ship,  her  tackle,  apparel,  and  furniture,  are 
condemned  and  ordered  to  be  sold  by  you,  the  said  marshal, 
after  giving  six  days'  notice  of  such  sale,  according  to  law. 
Therefore  you,  the  said  marshal,  are  hereby  commanded  to 
cause  the  said  ship,  her  tackle,  &c.,  so  condemned  and  ordered 
to  be  sold,  to  be  sold  in  manner  and  form,  upon  the  notice  and 
at  the  time  and  place  by  law  required.  And  that  you  have  the 
moneys  arising  from  such  sale  in  said  court,  at  the  City  Hall,  in 
the  city  of  New  York,  on  the  first  Tuesday  of  July,  one  thousand 
eight  hundred  and  forty-nine,  and  that  you  then  pay  the  same 
to  the  clerk  of  the  court ;  and  have  you  also  then  and  there  this 
writ. 

"Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
court,  at  the  city  of  New  York,  in  the  Southern  District  of  New 
York,  this  twenty-fourth  day  of  June,  in  the  yew  of  our  Lord  one 
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thousand  eight  hundred  and  forty-nine,  and  of  our  independence 
the  seventy-third. 

"  Jas.  W".  Mbtcalf,  Clerk. 
•    "  C.  L.  Benedict,  Proctor. ^^ 

On  which  the  marshal  returns  as  follows : 

"  In  obedience  to  the  above  precept,  I  have  sold  the  said  ship 
Rover,  her  tackle,  apparel,  and  furniture,  and  the  proceeds  of  such 
sale,  amounting  to  thirteen  thousand  One  hundred  dollars,  I  have 
paid  to  the  clerk  of  this  court  as  I  am  above  commanded. 

"  Dated  this  15th  day  of  July,  1849. 

"  Henry  F.  Tallmadge,  U.  8.  Ma/rshdir 

§  559.  It  is  a  great  irregularity  for  the  marshal  to  distribute  the 
money,  or  any  part  thereof,  to  the  parties,  even  according  to  the 
decree.  His  function,  under  a  venditiord  exponas^  is  solely  to  sell 
the  property  ^or  cash,  and  bring  the  proceeds  of  the  sale  into  court, 
deducting  nothing  but  the  expenses  of  the  sale.  The  flexibility  of 
admiralty  process,  of  which  mention  has  been  often  made,  renders 
it  highly  imj»-oper  for  any  of  the  officers  of  the  court  to  meddle 
with  that  which  may,  in  the  end,  be  materially  modified  by  the 
court.* 

It  often  happens  that  there  are  liens  upon  the  property  sold,  accru- 
ing while  the  property  is  in  custody  of  the  law,  —  such  as  wharf- 
age, storage,  labor,  &c.  These  the  marshal  has  no  right  to  pay 
without  the  order  of  the  court ;  much  less  would  he  have  the  right 
to  discharge  previously  existing  liens  of  any  description.* 

§  560.  All  moneys  paid  into  the  hands  of  the  clerk,  to  be  depos- 
ited in  the  registry  of  the  court,  must  be  immediately  deposited,  in 
the  name  of  the  court,  in  some  bank  designated  by  the  court  as  the 
depository  of  the  registry ;  and  that  account  must  always  be  kept 
by  the  bank,  subject  to  the  condition  that  no  money  shall  be  drawn 
out,  except  by  a  check  signed  by  a  judge  of  the  court,  and  counter- 
signed by  the  clerk,  stating  on  whose  accoxmt  and  for  whose  use  it 


*  The  CoUector,  6  Wheat.  IM;  anU,  §  898;  The  Phebe,  Ware,  864,  85a 
»  The  Phebe,  Ware,  864,  869 ;  The  CoUector,  6  Wheat.  194. 
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is  drawn,  and  in  what  Buit,  and  ont  of  what  fund,  in  particular,  it 
is  paid/ 

It  is  the  duty  of  the  clerk  to  keep  a  regular  book  containing  a 
memorandum  and  copy  of  all  the  checks  so  drawn,  and  the  dates* 
thereof,  and  it  is  his  duty,  at  every  term,  to  report  to  the  court  in 
detail,  the  moneys  in  the  registry.  After  the  proceeds  of  a  sale  are 
in  the  registry,  there  not  unfrequently  arise  grave  questions  as  to 
the  matter  of  distributing  the  funds ;  for,  in  admiralty,  the  prin- 
ciples of  distribution  vary  according  to  circumstances.  They  are 
sometimes  distributed  according  to  the  order  in  which  the  suits 
were  commenced,  sometimes  in  the  order  in  which  the  liens  were 
created,  sometimes  in  the  reverse  of  that  order,  and  sometimes  to 
all  alike,  ratably.  The  order  of  distribution,  or  marshallLng  the 
proceeds,  is  settled  by  the  court  according  to  the  legal  priority,  al- 
though the  court  sometimes  refers  it  to  the  clerk  to  report  the  claims 
and  their  order  of  preference.  In  claims  of  the  same  rank,  the 
one  first  commencing  his  proceeding  is  preferred  in  the  distribu- 
tion. The  party  first  seizing,  holds  the  property  against  all  other 
claims  of  no  higher  character.  Debts  holding  a  higher  rank  are 
paid  in  full  to  the  exclusion  of  those  of  lower  rank.  The  derk 
then  gives  the  parties  a  hearing  and  makes  up  his  report  in  writing, 
to  which  any  party  may  take  exceptions,  in  the  same  manner,  as  to 
other  such  reports,  and  the  matter  is  thus  brought  before  the  court 
for  argument  and  final  and  deliberate  adjustment.^ 

§  661.  Proceeds  in  the  Registry,  —  Any  person  having  an  inter- 
est in  any  proceeds  in  the  registry  of  the  court,  may,  by  petition 
and  summary  proceedings,  intervene  for  his  interest  for  a  delivery 
of  them  to  him,  notwithstanding  the  decree ;  and  upon  due  notice 
to  the  opposite  party,  if  any,  the  court  will  proceed  summarily  to 
hear  and  decide  thereon,  according  to  law  and  justice.  If  the 
party  fail  in  his  claim,  or  desert  it,  the  court  may  award  costs 
against  him.* 

P    «  Ad.  Rule  42. 

^  Blaine  9.  The  Ohadee  Garter,  4  Grancli,  828;  The  Paragon,  Ware,  822;  The 
Phebe,  id.  359;  The  Globe,  1  Blatchford,  C.  C.  R.  427;  The  Adele,  1  Benedict, 
808 ;  Boyd'a  Proc.  45. 

»  The  Phebe,  Ware,  859;  Brackett  9.  The  Hercules,  Gilp.  189. 
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§  562.  Remnants  and  Sv/rplus.  —  It  is  often  the  case  in  proceed- 
ings m  rem^  that  after  a  condemnation  and  sale,  and  payment  of 
the  libellant,  there  remains  in  court  an  unappropriated  balance  of 
4he  proceeds ;  this  is  sometimes  called  remnants  and  surplus.  The 
party  entitled  to  the  whole  or  any  portion  of  the  residue,  can  obtain 
it  only  by  petition  or  motion  to  the  court. 

The  proceeds  of  property  which  was  affected  by  a  lien,  are  still 
affected  by  it,  in  whosesoever  hands  they  may  be.  The  regular 
sale  of  property,  under  a  decree  of  the  court,  gives  a  good  title 
against  all  the  world,  and  hence  the  proceeds  are  often  subject  to 
demands  which  were  not  embraced  in  the  suit ;  and  the  court,  on 
motion  or  petition,  will  adjudicate  upon  the  rights  of  parties  claim- 
ing an  interest  in  the  remnants  and  surplus.* 

The  party  may  also  proceed  against  renmants  by  libel  and  moni- 
tion in  a  new  suit,  if  he  have  a  lien  upon  them." 

The  notion  prevailed  for  a  while,  that  a  party  might  enforce, 
against  proceeds  or  remnants  ^d  surplus  in  the  registry,  a  demand 
which  he  could  not  enforce  against  the  property  by  an  original  suit. 
It  is  now,  however,  well  settled  that  a  party  will  not  be  allowed  to 
resort  to  the  proceeds  or  remnants  of  the  property,  to  enforce  a  de- 
mand which  was  not  a  lien  upon  the  property,  and  enforceable  in 
the  admiralty." 

*  Biackett «.  The  Hercules,  Gilp.  189;  Harper  v.  A  New  Brig,  id.  649;  The  L. 
B.  Goldsmith,  1  Newb.  123;  McLaae  v.  The  U.  S.  6  Pet.  404. 

10  Andrews  v.  Wall,  3  How.  568;  vide  The  Sybil,  4  Wheat.  98;  Keen  v.  The 
Gloucester,  2  DaL  36. 

"  The  Neptune,  3  Hag.  Ad.  129;  Buxton  9.  Snee,  1  Yes.  Sen.  154;  Ed.  Ad. 
Jur.  99-108;  Mutual  Safety  Ins.  Co.  f>.  Cargo  of  The  George,  01c  89;  Gardner  «. 
The  New  Jersey,  Pet.  Ad.  223;  vide  The  Monte  AUegre,  9  Wheat.  616;  contra^ 
The  Stephen  AUen,  Blatohf.  &  H.  191. 
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CHAPTER    XXXIV. 
Petitions  —  Motions  —  Obdebs  —  Rules — Notices. 

§  563.  These  are  proceedings  of  an  independent  character  con- 
nected with  the  powers  of  a  court  of  admiralty,  wliich  are  not  prop- 
erly actions  or  suits.  These  are  originally  commenced  by  petition, 
and  carried  to  their  final  determination  by  the  simple  orders  of  the 
court,  without  any  formal  suit  or  process.' 

Such  are  proceedings  for  a  survey,  on  the  application  of  seamen 
alleging  unseaworthiness, —  or,  on  the  application  of  a  master  to 
authorize  a  sale  by  him,  as  master,  or  other  proceedings,  where  a 
final  decree  or  adjudication,  inter  jparfes,  is  not  sought  for,  but 
where  the  aid  of  the  court  is  sought,  to  authenticate,  or  give  solem- 
nity and  impartiality  to  proceedings  authorized  by  statute  and  by 
the  general  admiralty  law.  And  whenever  a  party  desires  the 
order  of  the  court,  regulating,  correcting,  modifying,  or  arresting 
the  proceedings  in  the  cause,  —  or  authorizing  any  incidental,  an- 
cillary, or  provisional  proceeding,  he  may  apply  to  the  court  by  pe- 
tition or  motion.' 

§  564.  If  a  petition  be  resorted  to,  the  petitioner  must  state  briefly 
and  clearly  the  facts  on  which  the  deiiiand  for  the  relief  is.  founded, 
either  by  a  full  statement,  or  by  reference  to  the  pleadings,  depo- 
sitions or  other  documents,  and  must  close  with  a  prayer  for  the 
relief  desired,  so  framed  as  to  inform  the  court  and  the  opposite 
party,  if  there  be  one,  of  the  relief  demanded  in  the  premises.  The 
petition  must  be  sworn  to  by  the  petitioner.  A  copy  must  be 
served  on  the  proctor  of  the  opposite  party,  with  such  notice  of  the 
time  of  presenting  the  same  as  is  required  by  the  rules  of  the  court. 


I  Donlap's  Prac  139 ;  Bette'  Prao.  117, 119. 

>  Seaman's  Act,  §  8;  ante.  §  299;  Betts'  Praa  117;  Dnnlap's  Prao.  129. 
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« 

§  565.  In  case  a  motion  is  resorted  to,  the  facts  must  be  brought 
before  the  court  in  affidavits,  or  by  proper  reference  to  the  plead- 
ings, depositions,  or  other  documents. 

.  Copies  of  the  affidavits  must  be  served,  with  a  notice  containing^ 
like  the  prayer  of  the  petition,  an  intelligible  statement  of  the  re- 
lief or  order  which  the  party  desires. 

The  other  party  produces,  at  the  hearing,  without  service  of 
copies  or  notice,  such  proofs  by  affidavits  or  other  documents,  as 
may  best  answer  his  purpose. 

On  these  two  sets  of  papers,  the  court  usually  disposes  of  the 
matter,  unless  in  the  exercise  of  a  sound  discretion,  time  and  liberty 
are  given,  by  the  court,  to  the  moving  party,  to  introduce  rebutting 
or  explanatory  proofa.  This  is  rarely  done  except  in  cases  of  urgent 
equity,  of  hardship  or  of  surprise. 

Wherever  circumstances  authorize  or  require  an  expa/rie  motion 
or  petition,  as  is  sometimes  the  case,  the  court  always  requires,  not 
only  full  proofs  to  justify  the  order  asked  for,  but  also  proof  of  dili- 
gence in  endeavoring  to  give  notice  to  the  other  party,  if  it  be  a 
matter  of  which  he  is  entitled  to  notice. 

§  666.  In  the  English  Admiralty,  the  court,  in  most  cases,  gives 
its  directory  orders  the  form  of  a  writ,  under  seal  of  the  court. 
They  are  sometimes  called  commissions,  and  sometimes  warrants ; 
thus,  there  are  commissions  to  take  bail,  to  appraise,  to  sell,  &c. 
—  which  are  moved  for  by  the  party,  ordered  by  the  court,  and  is- 
sued by  the  clerk.  In  the  American  Admiralty  Courts,  with  more 
simplicity  and  directness,  the  order  of  the  court,  made  on  motion 
or  petition,  takes  the  place  of  the  commission  or  warrant,  a  copy 
certified  by  the  clerk  being  sufficient  evidence  of  the  direction  of 
the  court." 

There  is,  however,  no  legal  objection  to  the  more  cumbrous  and 
expensive  forms  of  the  English  practice. 

§  567.  There  are  no  common  motions,  orders  and  rules,  in  ad- 
miralty. The  rules  of  court  may  sometimes  authorize  orders,  of 
course,  but  they  are  always  to  be  entered  by  the  clerk,  as  made  in 

*  Betts'  Pzaa  48,  44;  Dunlap's  Pzao.  177. 
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court,  either  as  of  the  stated  term  of  the  court,  or  as  of  a  special 
court  of  that  day.  There  are  many  chamber  orders,  mere  mandates 
of  the  judge,  staying  proceedings  for  a  provisional  purpose, 
extending  or  enlarging  time,  directing  the  issue  of  process,  fix- 
ing the  amount  of  bail,  &c.  These  are  made  ex  parte  by  the  judge, 
on  affidavit  showing  the  necessity.  They  are  not  entered  in  the 
minutes  of  the  court,  but  are  served  on  the  opposite  party,  by  deliv- 
ering him  a  copy.  If  he  be  of  opinion  that  the  order  has  been 
granted  improvidently,  or  on  mistaken  suggestion,  he  may  apply  for 
a  hearing  upon  it,  on  an  exjpa/rte  order  to  show  cause  why  it  should 
not  be  vacated.* 

§  568.  Each  court  prescribes  what  notice  shall  be  given  of  the 
various  steps  in  a  cause  to  be  brought  before  it.    The  different  sys- 
tems of  common  law  and  equity  practice,  in  the  courts  of  the  states, 
which  prevail  in  the  courts  of  the  United  States,  in  common  law 
and  equity  causes,  have  caused,  in  some  proceedings,  diversity, 
where  it  ought  not  to  eidst.    In  the  Southern  District  of  New  York 
no  causes  are  put  upon  the  calendar,  at  any  term  of  the  court,  ex- 
cept such  as  the  parties  shall  notify  the  clerk  to  put  upon  the  dock- 
et, and  shall  also  notify  the  opposite  party  that  they  are  to  be  so 
put  on.     In  other  districts,  the  clerk,  from  his  own  registers,  entries, 
and  files,  makes  up  a  docket  or  list  of  all  the  causes  at  issue,  and 
no  notices  are  given,  by  or  to  any  one,  on  the  subject    Each  party 
is  expected  to  attend  court,  and  when  his  causes  are  called,  either 
bring  them  on  for  trial,  or,  by  the  order  of  the  court,  or  the  consent 
of  his  adversary,  have  them  continued ;  or  if  his  adversary  be  not 
present,  have  them  dismissed  or  decided  by  default    This  latter 
practice  is  the  proper  admiralty  practice.     It  prevails  in  the  Su- 
preme Court  of  the  United  States,  and  might  well  be  prescribed  by 
that  court  for  all  the  District  and  Circuit  Courts   in  admiralty 
causes. 

All  notices  in  the  Southern  District  of  New  York,  are  notices  of 
four  days.  In  all  matters  except  the  hearing  of  causes,  although 
the  regular  notice  is  four  days,  the  court  will,  on  sufficient  cause 
shown,  order  a  shorter  notice.* 

Tide  precedents  in  the  i^ypendiz.  *  Vide  the  Boles. 
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All  notices  and  other  papers  to  be  served  in  a  cause  are  to  be 
served  on  the  proctor,  instead  of  the  party,  if  a  proctor  have  ap- 
peared in  the  cause. 

§  569.  Each  District  Court  and  each  Circuit  Court  may,  by  gen- 
eral rules,  r^ulate  their  practice,  in  such  manner  as  they  shall 
deem  most  expedient  for  the  due  administration  of  justice,  in  sufts 
in  admiralty,  in  all  cases  not  provided  for  by  the  general  admiralty 
rules  of  the  Supreme  Court, — and  such  rules  exist  in  most,  if  not 
all  the  districts,  both  in  the  Circuit  Courts  and  the  District  Courts. 
Those  of  both  courts,  in  the  Southern  District  of  New  York,  in 
admiralty  cases,  will  be  found  in  the  appendix.* 

•  Ad.  Bole  46;  Pxooeas  Act  of  1792,  §  S. 
22 
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CHAPTER    XXXV. 

AnMTRAT/rY  AND  MABmHB  GbTMBB. 

§  670.  The  grant  in  the  constitution,  of  judicial  power  to  llie 
government  of  the  United  States,  in  all  cases  of  admiralty  and 
maritime  jurisdiction,  is  without  limitation,  and,  of  course,  em- 
braces criminal,  as  well  as  civil  cases.  It  is  under  this  grant  alone, 
that  the  federal  government  has  the  right  to  punish  a  large  class 
of  offences,  whose  punishment  is  provided  for  in  the  acts  of  Con- 
gress in  relation  to  crimes  and  offences  on  the  high  seas.  In  these 
acts,  the  various  offences  are  not  classed  or  described  as  admiralty 
cases,  but  they  are  indiscriminately  arranged  with  other  descriptions 
of  crimes  subject  to  the  federal  jurisdiction.  They  will  be  found 
in  the  Crimes  Acts  of  1790,  of  1804,  of  1820,  of  1826,  and  of  1836, 
in  various  sections,  providing  for  the  punishment  of  crimes  and  of-' 
fences  committed  "  on  the  high  seas,  or  in  any  arm  of  the  sea,  or  in 
any  river,  harbor,  creek,  basin  or  bay,  or  in  any  other  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States.''  The 
power  of  the  federal  government  to  punish  these  offences,  is  derived 
from  the  admiralty  and  maritime  grant  in  the  constitution ;  and  of 
all  of  them  which  are  not  capital,  the  District  Court  has  jurisdic- 
tion. If  committed  within  any  district,  the  trial  must  be  in  that 
district ;  and  if  upon  the  high  seas,  out  of  a  district,  then  in  the 
district  where  the  offender  is  apprehended,  or  into  which  he  may  be 
first  brought.* 

Those  who  contend  for  the  narrow  jurisdiction  of  the  admiralty, 
have  not  always  considered  what  would  be  its  effect  upon  the  crim- 
inal jurisdiction  of  the  general  government 


1  Const  Art  8,  §  2,  1  Stat  at  Large,  112;  4  id.  115,  777;  5  id.  567;  6  Amend, 
to  the  Const  IT.  S. ;  Vide  The  U.  S.  v.  Wils(m,  ,8  Blatchf.  485;  The  IT.  S.  v.  Biid, 
Spragne,  299. 
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§  571.  Under  the  general  provision  that,  in  admiralty  and 
maritime  cases,  the  mode  of  proceeding  should  be  according  to 
the  usages  of  Courts  of  Admiralty,  the  trial  of  maritime  offences 
must  haye  be^i  according  to  the  usage  of  admiralty  courts,*  had 
not  the  constitution  and  amendments  otherwise  provided : 

"  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury,  and  such  trial  shall  be  held  in  the  state  where  the  said 
crimes  Si  have  been  committed ;  but  when  not  committed  within 
any  state,  the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may,  by  law,  have  directed.* 

"  No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or 
in  the  militia  when  in  actual  service,  in  time  of  war  or  public 
danger.* 

"  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state  and 
district  where  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation,  to  be  confronted  with 
the  witnesses  against  him,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assistance  of  ooimsel  for  his 
defence.* 

§  572.  The  practical  operation  of  these  provisions  has  been  to 
make  the  practice  of  the  admiralty,  in  criminal  cases,  the  same  as 
the  practice  of  the  courts  of  common  law,  in  like  cases.  The 
cases  are  none  the  less  cases  of  admiralty  and  maritime  jurisdic- 
tion, although,  like  criminal  cases  in  the  English  Admiralty,  they 
are  tried  before  a  jury,  and  from  the  beginning,  conducted  after 
the  manner  of  trials  at  common  law,  in  criminal  cases.  The 
proper  effect  of  those  provisions  is  not,  however,  to  adopt  in  such 
cases  the  practice  of  the  state  courts,  but  the  practice  must  be 
according    to    the    usage    of    admiralty   courts,  subject    to    the 

<  Act  of  Mfty  8,  1792,  §2.  *  5th  Amendment. 

^  Const.  Art  8,  §  2.  >  6th  Amendment. 
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limitations  of  the  constitution,  the  amendments,  and  the  acts  of 
Congress.* 

§  573.  The  powers  usually  exercised  by  justices  of  the  peace  and 
other  magistrates  in  the  states,  of  issuing  warrants  for  crimes, 
making  preliminary  examinations,  and  committing,  are  usually 
exercised  by  the  United  States  commissioners,  by  virtue  of  the  act 
of  August  23, 1842,  which  will  be  found  in  the  Appendix.* 

•  Conk.  Treat  395.  ^  5  Stat  at  Laige,  516. 
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Limitations. 

§  574.  There  is  no  fixed  rule  of  limitation  of  the  time  in  which 
admiralty  suits  shall  be  brought,  except  in  the  cases  of  criminal 
suits,  and  suits  quasi  criminal.  Statutes  of  limitation  are  founded 
entirely  on  public  policy,  rather  than  on  sound  principle.  Indul- 
gence to  a  debtor,  and  delay  in  prosecuting  him,  would  seem  not 
to  form  any  good  reason  why  the  creditor  should  lose  his  debt. 
The  policy  of  all  nations  has,  however,  fixed  limits  to  that  indul- 
gence, in  certain  cases,  longer  in  one  nation  than  in  another,  and 
almost  as  various  as  the  classes  of  cases.  These  limitations  have 
usually  been  subject  to  exceptions,  one  of  which  is  in  favor  of 
persons  beyond  sea,  and  all  of  which  have  their  foundation  in 
the  inconvenience  or  impracticability  of  sooner  enforcing  the 
demand.  ^ 

§  575.  If  the  omission  to  enact  any  statute  of  limitations,  in 
civil  cases  of  admiralty  and  maritime  jurisdiction,  sprang  from  the 
peculiar  character  of  the  cases,  and  the  pursuits  of  many  of  those 
employed  in  maritime  commerce,  a  large  portion  of  their  time  in 
foreign  countries,  on  the  seas,  and  beyond  the  seas,  urged  by  the 
strongest  incentives  of  commercial  necessity,  as  well  as  of  public 
policy,  to  pursue  their  avocations  without  interruptions,  and  with- 
out being  the  masters  of  their  own  steps,  it  would  not  be  the 
only  instance  in  which  the  founders  of  the  republic,  and  the 
framers  of  her  first  system  of  laws,  silently  manifested  their  re- 
markable forecast  and  practical  wisdom. .  I  cannot  help  thinking 
that,  in  such  cases,  the  matter  of  limitations  is  best  left  as  it  is,  to 
the  discretion  of  the  court,  which  can  best  judge,  in  view  of  all 
the  circumstances,  whether  the  demand  be  so  stale  as  to  be  con- 
sidered neglected  and  abandoned,  —  availing  itself  of  that  principle 
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of  limitation  in  the  administration  of  every  syetem  of  jurispru- 
dence, which  is  derived  out  of  the  nature  of  things,  and  which  is 
admitted  in  the  universal  maxim,  "  Vigilantihvs  non  dormienH- 
Ima  subvenitmt  legesP  This  is  the  constant  practice  of  courts  of 
admiralty.  This  discretion  of  the  court  is  not  mere  caprice,  nor 
will,  nor  arbitrary  power.  It  is  the  sound  legal  discretion  of  cul- 
tivated reason,  in  which  the  circumstances  of  the  parties,  of  the 
property,  and  of  the  transaction,  the  wants  and  convenience  of 
commerce,  the  demands  of  public  policy,  and,  most  especially,  the 
analogies  of  the  local  laws  of  limitation,  are  fully  to  be  considered 
and  carefully  weighed.' 

§  576.  In  criminal  and  penal  cases,  and  cases  of  forfeiture, 
there  are  limitations  fixed  by  the  acts  of  Congress.  No  person 
shall  be  tried  for  treason,  or  other  ci^ital  offence,  wilful  murder 
and  forgery  excepted,  imless  the  indictment  for  the  same  be  found 
by  a  grand  jury  within  three  years  next  after  the  commission  of 
the  o&nce ;  nor  shall  any  person  be  prosecuted,  tried,  or  punished 
for  any  offence,  not  capital,  unless  the  indictment  or  information 
for  the  same  be  found  or  iilstituted  within  two  years  from  the  time 
of  committing  the  offence:  this  does  not,  however,  extend  to  per- 
sons fleeing  from  justice.* 

§  577.  For  a  large  number  of  offences  against  the  revenue  laws, 
ships  and  vessels  and  other  property  are  specifically  forfeited,  and 
the  forfeiture  is  enforced  by  proceedings  m  rem  in  admiralty.  By 
the  Custom-House  Act  of  March  2, 1799,  §  89,  prosecutions  for  those 
forfeitures,  as  well  as  actions  against  persons  for  violations  of  that 


>  Brown  9.  Jones,  3  GalL  477;  Willard  f>.  Dorr,  8  Mason,  91 ;  The  Bebeoca,  5 
0.  Bob.  96;  The  Mentor,  1.  C.  Bob.  180;  The  Hnldah,  8  id.  285;  Tlie  Susanna,  6 
id.  51 ;  The  Jonge  Jan.  1  Dod.  458 ;  The  Sarah  Ann,  2  Snnm.  206 ;  Goppin  «.  Chny, 
1  Yo.  &  Col  209;  Fergoson,  v.  Fyffe,  8  Clark  &  Fin.  121;  The  John,  2  Dod.  888; 
The  Eastern  Star,  Ware,  186;  Edw.  Jnr.  149;  Stat.  4  Anne,  C.  16;  The  Clifton,  8 
Hag.  117;  The  Bapid,  id.  419 ;  Wagner  «.  Baird,  7  How.  284;  Coote's  Prac.  6;  The 
Saracen,  2W.  Bob  451;  S.  C.  6Moore,  56;  Harmerv.  Bell,22£iig.  Law<&Eq.  72; 
Sannders  9.  Backup,  Blatchf .  &  H  264. 

>  Crimes  Act  of  April  80,  1790,  §  81 ;  Adams  v.  Woods,  2  Cranch,  886;  The 
IT.  B.  V.  Mayo,  1  GaL  897. 


actj  are  limited  to  three  years  next  after  the  penalty  or  forfeiture 
was  incurred;  but,  by  the  act  of  March  26, 1804,  §  3,  the  limita- 
tion in  such  cases  was  extended  to  five  years.  The  same  period  of 
limitation  applies  to  prosecutions  for  the  slave  trade,  by  the  act  of 
April  20, 1818,  §  9.  By  the  act  of  March  3, 1863,  §  14,  such  pro- 
visions of  the  acts  of  March  2,  1799,  and  March  26,  1804,  as 
impose  any  limitation  upon  the  commencement  of  any  action  or 
proceeding  for  the  recovery  of  any  fine,  penalty,  or  forfeiture, 
incurred  imder  the  duty  laws,  are  repealed.' 

<  Aot  of  Maxbh  2, 1799,  §  89, 1  Stat,  at  L.  679;  Aot  of  March  26, 1804,  §  8,  2 
Stat,  at  L.  290;  AdsofApnl  20, 1818,  S  9, 8  Stot.  at  L.  450;  Aotof  MarokS,  1868, 
§  14, 12  Stat  at  L.  741. 
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CHAPTER    XXXVI L 

The  Circuit  Couets  op  the  United  States. 

TTieir  Jurisdiction  cmd  Practice  in  Admiralty  and  Maritime 

Cases. 

§  578.  It  has  been  already  stated,  that  the  Circuit  Courts  have 
no  original  civil  admiralty  jurisdiction.  It  has  also  been  shown 
in  what  cases,  and  how,  original  causes  in  the  District  Court  may 
be  transferred  to  the  Circuit  Court  for  original  hearing.  The 
Circuit  Court  has  also,  concurrently  with  the  District,  a  large  crim- 
inal jurisdiction  in  admiralty  cases.  In  all  these  instances  the 
practice  in  the  Circuit  Court  is  like  that  in  the  District  Court  in 
like  cases,  and  is  set  forth  in  the  preceding  sections  of  this  work, 
and  to  them  the  reader  is  referred.  The  admiralty  rules  of  the 
Supreme  Court  apply  to  tl\e  Circuit,  as  well  as  the  District  Court. 
The  practice  of  the  Circuit  Court,  in  cases  of  appeal,  however, 
should  be  stated.* 

§  579.  AjppeaZs. — From  all  final  decrees  in  a  District  Court,  an 
appeal,  when  the  matter  in  dispute,  exclusive  of  costs,  shall  exceed 
the  sum  or  value  of  fifty  dollars,  is  allowed  to  the  Circuit  Court 
next  to  be  holden  in  the  district. 

The  appeal  can  be  taken  only  to  a  final  decree.  An  interlocu- 
tory decree, — an  incidental  decree, — a  decree  in  a  matter  of  dis- 
cretion, cannot  be  appealed  from.  The  appeal  from  the  final 
decree,  however,  brings  up  for  review  all  the  orders,  decrees,  and 
proceedings  in  the  cause.' 

§  580.  It  is  of  great  importance  to  the  due  administration  of 

1  The  U.  S.  V.  HoUidaj,  8  WaU.  407;  ante,  §§  300-828. 

>  Act  of  March  8,  1808 ;  Marine  Ins.  Go.  v.  Hodgson,  6  Oranoh,  206 ;  Welch «. 
MaodeviUe,  7  id.  152 ;  The  Apollon,  9  Wheat.  376 ;  Chirac  f>.  Beinicker,  11  id.  280 ; 
Brockett  v,  Brockett,  2  How.  238 ;  The  Hollen,  1  Mason,  431 ;  Moidecai  v.  Lindsay, 
19  How.  199 ;  Montgomery  o.  Anderson,  21  id.  386. 
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justice)  that  causes  should  not  be  carried  up  in  fragments,  upon 
successive  appeals.  It  would  occasion  very  great  delays  and 
oppressive  expenses.  It  was  to  prevent  such  a  course,  unquestion- 
ably, that  Congress  limited  appeals  to  final  decrees,  and  in  the 
same  spirit,  the  courts  have  always  held,  that  if  one  party  appeals 
and  the  other  party  does  not  also  appeal,  he  shall  be  bound  by  the 
decree  of  the  court  below,  and  also  of  the  court  above,  and  will  not 
be  permitted  to  ask  that  the  decree  be  modified  in  his  favor,  nor  to 
bring  another  appeal.  We  hence  derive  the  true  criterion  of  a 
final  decree.  The  final  decree  is  not  that  which  decides  upon  the 
substantial  merits  of  the  action,  but  that  which  completes  the 
decretal  action  of  the  court  in  the  cause ;  and  an  appeal  will  bring 
up  for  review,  at  once,  all  that  the  court  has  done  in  the  cause,  so 
far  as  it  may  injuriously  affect  the  appellants.  We  also  perceive 
the  proper  functions  of  an  appeal,  which  is  to  bring  up  for  rehear- 
ing and  readjudication  the  whole  action  of  the  court  below,  so  that 
the  court  above  may,  in  all  things,  do  what  the  court  below  should 
have  done,  or  remand  the  cause,  with  directions  which  shall  ren- 
der another  appeal  unnecessary.* 

If,  therefore,  there  remain  to  be  made  any  order, — for  costs, — 
for  confirmation  of  a  report, — for  distribution,  or  other  order, 
which  is  but  a  consequence  of  the  decree  on  the  merits,  the  appeal 
can  not  be  entered  before  such  order  is  made, — that  is  the  final 
decree, — not  till  then  is  it  in  a  state  for  execution,  without  further 
action  of  the  court  below.* 

§  581.  The  matter  in  dispute  must  be  fifty  dollars,  exclusive  of 
costs,  or  an  appeal  will  not  lie.  If,  however,  the  amount  author- 
izes an  appeal,  the  question  of  costs  is  subject  to  review,  as  well  as 
any  other  question.* 

When  the  libellant  appeals,  the  amount  of  the  matter  in  dispute 
is  the  amount  demanded  in  the  libel.*    If  there  be  no  amount 

'  Canter  9.  The  Amerioan  and  Ocean  Ins.  Gob.  8  Pet.  318 ;  The  Santa  Maria, 
10  Wheat.  431,  The  Palmyra,  id.  502 ;  Ohaoe  f>.  Yasqnez,  11  id.  429. 

*  The  Santa  Maria,  10  Wheat.  431 ;  The  Palmyra,  id.  502 ;  vide  Craighead  v. 
Wilson,  18  How.  199 ;  Wabash  and  Erie  Canal  v.  Beers,  1  Blaok,  54. 

*  The  U.  S.  f>.  The  Malek  Adhel,  2  How.  210 ;  Canter  f).  The  American  and  Ooean 
Ins.  Cos.  3  Pet.  307;  Shirley  9.  Titus,  1  Sum.  447;  vide  Greigg  v.  Beade,  Crabbe, 
64;  MoGinnis  v,  Cadton,  Abb.  Ad.  570. 

*  Gordon  v.  Ogden,  8  Pet.  34. 
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specifically  demanded  in  the  libel,  the  party  will  be  permitted  to 
show  the  amount  by  affidavit  or  otherwise.  The  comts,  in  decid- 
ing upon  the  question  of  amount,  lean  with  a  liberal  constructioix 
in  favor  of  the  right  of  appeal,  and  if  the  recovery  can,  by  possi- 
bility, be  more  than  fifty  dollars,  an  appeal'will  lie/ 

Whenever  the  rights  of  the  parties  are  separate,  although  they 
be  co-libellants  or  co-defendants,  and  the  decree  is  distributive,  as 
in  cases  of  salvage,  mariners'  wages,  and  similar  instances,  the 
aggregate  amount  does  not  give  the  right  to  appeal,  but  no  party 
will  be  allowed  to  appeal  unless  the  amount  in  dispute,  so  far  as  he 
alone  is  concerned,  exceeds  fifty  dollars.* 

When  the  defendant  or  claimant  appeals,  the  amount  decreed 
against  him  is  the  matter  in  dispute. 

Whenever  one  party  iq>peals,  the  other  party  may  appeal,  so  as 
to  bring  up  for  review  the  whole  decree.  But  either  party  may 
appeal  from  the  whole,  or  from  any  part  of  the  decree. 

§  581  a.  On  an  appeal  by  one  party  from  a  part  only  of  the 
decree,  the  whole  decree  is  brought  up  for  review,  although  but  a 
part  is  appealed  from;  and  after  a  decision  of  the  appeal,  the  Cir- 
cuit Court  executes  the  whole  decree  and  has  no  power  to  remit  the 
proceedings  to  the  District  Court.* 

§  582.  The  appeal  from  the  District  Court  must  be  made  to  the 
Circuit  Court  next  to  be  holden  in  the  district.  The  time  limited 
for  an  appeal  is,  therefore,  very  brief.  All  appeals  from  the  Dis- 
trict Court  to  the  Circuit  Court  must  be  made  while  the  court  is 
sitting,  or  vrithin  such  other  period  as  shall  be  designated  by  the 
District  Court,  by  its  general  rules,  or  by  an  order  specially  made 
in  the  particular  suit  If  an  appeal  be  not  so  niade,  the  decree 
may  be  executed." 


^  WiUiamson  «.  Eincaid,  4  DaL  20;  The  U.  S.  v.  The  Union,  4  Granoh,  216 ; 
Gooke  17.  Woodrow,  5  id.  18 ;  l^^ae  &  Lynn  «.  The  Golnmbian  Tnznpike  Go.  7  id. 
276 ;  Gordon  t^.  Ogden,  8  Peters,  88 ;  The  U.  S.  v.  Eighi^-f  our  Boxes  of  Sugar,  7  id. 
458;  Davis  &  Brooks  9.  The  Seneca,  Gilp.  87. 

^  Stratton  u.  Jarvis,  8  Peters,  4 ;  Oliyer  «.  Alexander,  6  id.  148. 

*  T^e  Boarer,  1  Blatchf .  G.  G.  R.  1 ;  Montgomery  «.  Anderson,  21  How.  886. 

i<»  Ad,  Bnle  45 ;  Norton  v.  Rich,  8  Mason,  448;  The  U.  S.  9.  The  Glamorgan,  2 
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§  583.  An  appeal  should  be  made  in  writing,  and  filed  in  the 
District  Court.  No  particiaar  form  of  words  is  necessary  to  con- 
etitnte  an  appeal.  It  will  be  held  sufiident  if  it  show  clearly  that 
the  party  appeals  from  the  decree. 

In  the  Southern  District  of  New  York,  the  matter  of  appeals  has 
aeemned  more  regularity  and  form  than  in  some  of  the  other  dis- 
tricts,  and  the  practice  there  has  been  found  conducive  to  a  full 
rehearing  of  the  cause,  witli  the  greatest  economy  of  time,  labor 
and  expense.  The  practice  in  that  district,  therefore,  will  be  alone 
stated.  In  any  district  where  the  practice  is  different,  a  recurrence 
to  the  rules  of  the  courts  there  will  show  in  what  respects  this 
practice  is  to  be  modified  or  departed  from. 

The  convenience  of  parties  has  been  usually  found  to  require 
that  a  few  days'  time  should  be  allowed,  as  a  matter  of  course,  in 
which  the  party  may  consider  whether  he  will  appeal.  In  England 
fifteen  days  are  allowed.  In  the  civil  law  practice,  the  time  was 
ten  days.  By  the  rules  of  the  District  Court,  ten  days  are  allowed 
from  the  time  when  the  decree  is  in  a  condition  to  be  executed, 
without  further  proceedings  in  that  court" 

§  584.  So  far  as  the  District  Court  is  concerned,  a  brief  notice 
in  writing  to  the  clerk  of  the  court,  and  to  the  opposite  proctor,  is 
a  sufiicient  notice  of  the  appeal,  to  operate  as  a  stay  of  proceedings 
till  security  may  be  put  in. 

This  notice  is  as  follows : 

"district  cotjbt  of  the  united  states  foe  the  southern    dis- 
trict OF  NEW  YORK. 

"A.  B. 

vs, 
C.  D. 

"Sir, — The  defendant  appeals  from  the  final  decree  of  the 

court  in  this  cause,  to  the  next  Circuit  Court. 

"  Dated  Oct.  1, 1848. 

"  E.  T.,  Proctor  for  Deft, 
"  To  J.  W.  M.,  Esq.,  Clerk:' 

Curt  G.  a  286;  The  U.  S.  «.  Certain  Hogsheads  of  Molasses,  1  id.  376 ;  The  New 
Aigland,  8  Sum.  495. 
"  D.  C.  Bole,  151, 152. 
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This  notice  served  on  the  clerk  and  the  opposite  proctor,  will  stay 
the  execution  of  the  decree,  till  the  expiration  of  the  time  to  put 
in  the  necessary  security  on  the  appeal,  which  is  required  by  the 
rules  of  the  District  Court 

§  585.  Whenever  an  appeal  is  entered  the  appellant  must  give 
security  for  damages  and  costs  within  ten  days  after  the  appeal  is 
entered,  and  if  security  is  not  given  within  that  time,  the  decree 
may  be  executed,  as  if  there  had  been  no  appeal,  unless  the  court 
allow  fmllier  time.  The  appellant  must  give  four  days'  notice  to 
the  adverse  party,  or  his  proctor  if  he  have  one,  of  the  time  and 
place  of  giving  the  stipulation,  and  of  the  persons  proposed  as  sure- 
ties, with  their  additions  and  description.  The  sureties  must  then 
justify,  and  submit  to  an  examination  as  to  their  sufficiency.  They 
must  stipulate  in  double  the  decree  for  damages  or  debt  and  costs, 
when  the  defendant  appeals,  and  in  such  sum  as  may  be  fixed  by 
the  court,  if  the  appeal  be.  by  the  libellant." 

The  rules  of  the  Circuit  Court  require  that  there  should  be  an 
appeal  in  writing,  more  formal  than  the  notice  of  appeal  which  has 
been  mentioned,  and  that  it  should  be  returned  with  the  other  doc- 
uments, as  an  important  paper  in  the  court  above.  It  should 
briefly  state  the  allegations  and  prayer  of  the  parties  in  the  pro- 
ceedings in  the  District  Court,  and  the  decree,  with  the  time  of 
rendering  the  same." 

§  586.  It  is  the  well  settled  practice  of  the  admiralty,  that  in  the 
appellate  court,  the  parties  are  pennitted  to  all^e  what  was  not 
alleged,  and  to  prove  what  was  not  proved,  in  the  court  below. 
This,  however,  must  be  taken  with  the  limitation  that  new  causes 
of  action  cannot  thus  be  introduced  in  the  appellate  court,  other- 
wise an  appeal  might  be  made  the  means  of  giving  original  juris- 
diction to  an  appellate  court'* 


^  }lde  the  Uxmk  i^  the  stxptdittiM 

'»  a  C  R«de  iia 

^  .4ii<^  §  483 ;  The  Aaoojukkis,  1  GmO.  2S ;  Tlie  Boston,  1  Sum.  388 ;  The 
Sarah  Amu  2  id.  305 ;  Coshman  r.  i^]r«iL,  1  Stoiy,  336 ;  Garrigan  «.  The  Chazlee 
Pitman,  1  WaU.  C  (X  307;  CkA^  Pnx.  tit  60;  HaO  Ad.  lia 
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The  effect  of  this  practice  has  been  to  present  appeals  in  three 
classes : 

1.  Appeals  for  a  mere  review  of  the  action  of  the  court  below 
in  which,  on  the  same  pleadings  and  the  sailie  proofs,  the  cause  is 
to  be  re-argued  in  the  court  above. 

'  2.  Appeals  in  which,  on  the  same  pleadings  or  allegations,  the 
cause  is  to  be  re-tried,  on  the  testimony  in  the  court  below,  and 
other  testimony,  introduced  for  the  first  time  in  the  court  above. 

3.  Appeals  in  which  the  whole  proceeding  is  reconstructed,  new 
pleadings  or  allegations  are  put  in,  and  the  cause  proceeds  in  all 
respects  as  though  it  had  never  been  heard  in  the  court  below. 

§  587.  It  is  obvious  that  the  course  of  proceedings  in  the  court 
above,  as  weU  on  the  part  of  the  court  as  of  the  parties,  must  vary 
materially,  as  the  appeal  shall  be  of  one  or  the  other  of  these  classes. 
Appeals  are  usually  of  the  first  or  second  class.  Those  of  the  third 
class  are  very  rarely,  if  ever,  necessary  or  expedient. 

The  appellant  must,  therefore,  in  his  appeal,  state  what  course 
he  intends  to  pursue  in  this  behalf  in  the  court  above,  and  he  shall 
be  concluded  by  the  appeal. 

This  appeal  must  be  signed  by  the  party  or  his  proctor,  and  filed 
in  the  District  Court,  within  the  time  limited  for  appealing,  and 
with  it  must  be  filed  an  affidavit  of  service  of  a  copy  of  it  on  the 
proctor  of  the  appellees  in  the  court  below." 

Nothing  further  is  necessary  to  be  done  to  complete  the  appeal. 
No  answer  need  be  made  to  the  appeal,  or  issue  taken  upon  it,  and 
no  process  or  order  is  necessary  to  bring  the  appellees  into  the 
Circuit  Court.  The  appellant  must,  however,  proceed  to  have  the 
necessary  documents  transcribed  without  delay,  and  within  twenty 
days,  and  by  the  first  day  of  the  term  of  the  Circuit  Court  next 
after  the  appeal,  unless  a  longer  time  is  allowed  by  the  judge." 

§  588.  Within  four  days  after  the  documents  are  completed  by 
the  olerk  of  the  District  Court,  the  appellant  must  cause  them  to 
be  filed  in  the  Circuit  Court,  which  is  then  deemed  to  be  possessed 


^  ;  **  G.  G.  Bole  119, 120 ;  vide  the  form  of  an  appeal  in  the  Appendix. 
*"  J«  G.  G.  Rnle  118, 124, 127. 
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of  the  cause.  If  the  appellant  do  not  have  the  documents  thus 
returned,  the  appeal  is  not  received,  and  is  deemed  deserted,  whidi 
may  be  certified  to  the  court  below,  and  thereupon  that  court  may 
proceed  to  execute  its  decree." 

After  the  Circuit  Court  is  possessed  of  the  cause,  it  is  no  longer 
in  the  District  Court,  and  that  court  cannot  make  any  order  In 
relation  to  it." 

If  on  the  appeal  it  shall  not  be  intended  to  nmke  new  all^ationB, 
nor  to  pray  different  relief,  nor  to  seek  a  new  decision  of  the  facts, 
then  the  pleadings,  evidence,  and  decree,  with  the  stipulations  and 
the  clerk's  account  of  the  funds  in  court,  and  Ihe  appeal,  must  be 
certified  to  the  Circuit  Court  with  the  appeal, — and,  in  all  cases, 
the  statement  of  facts  agreed  upon  by  the  parties,^  or  settled  by  flie 
district  judge,  aAd  on  file,  according  to  the  practice  of  that  court, 
may  be  certified  in  place  of  the  evidence  at  large." 

If  it  be  intended  to  seek  only  a  new  decision  of  the  facts,  th^i 
the  pleadings,  with  the  stipulations  and  the  clerk's  account  of  the 
funds  in  court,  and  the  exhibits  and  depositions,  and  the  appeal,  are 
alone  to  be  certified. 

If  it  is  intended  to  put  in  new  pleadings  and  seek  new  relief, 
then  the  return  will  contain  only  the  appeal,  copies  of  the  process 
and  return,  the  clerk's  account,  and  the  depositions,  exhibits,  and 
stipulations  in  the  cause.'^ 

The  return  or  record  sent  from  the  court  below  to  the  appellate 
court,  is  called  apoatlesj  from  th§  Greek  ajrotrteXXnv,  to  send 
away," 

§  689.  By  an  appeal  from  the  District  Court  to  the  Circuit 
Court,  the  Circuit  Court  becomes  possessed  of  the  cause,  which  is 
no  longer  in  the  District  Court  The  Circuit  Court  alone  can  make 
orders  in  it,  and  executes  its  own  judgment  without  any  interven- 


"  G.  0.  Bole  124, 125. 

1^  Dayifl  &  Brooks  v.  The  Seneca,  GUp.  40;  The  Orotius,  1  OaL  508 ;  The  Ool- 
lector,  6  Wheat  194. 

1*  Oloacester  Ins.  Go.  v.  Younger,  2  Gnrt  G.  G.  822. 

^  G.  G.  Bole,  121, 122, 128 ;  but  see  Ad.  Bnle  58,  by  which  the  G.  G.  Bnles  may 
be  repealed  or  modified.     Vide  the  forms  in  the  Ai^>enduL 

*i  Gonsett  Praa  198 ;  2  Brow.  Giv.  Ad.  488. 
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tion  of  the  District  Court ;  and,  on  the  other  hand,  if  a  further 
appeal  be  had,  to  the  Supreme  Court,  that  court  does  not  execute 
its  own  judgments,  but  sends  a  special  mandate  to  the  Circuit 
Court,  to  award  execution  thereon.  The  regular  order  of  proceed- 
ings, therefore,  requires  that  the  property  should  follow  the  cause 
into  the  Circuit  Court,  not  only  with  a  view  to  its  own  action,  but 
also  that  of  the  Supreme  Court." 

If,  therefore,  there  be  a  vessel  or  other  property  in  custody  of 
the  marshal,  he  should,  by  a  proper  order,  be  directed  to  hold  it, 
subject  to  the  order  of  the  Circuit  Court  instead  of  the  District 
Court.  If  there  be  funds  in  the  District  Court,  they  must  be 
transferred  to  the  Circuit  Court,  and  deposited  subject  to  its  order, 
— and  the  original  stipulations,  taken  in  the  District  Court,  must 
be  sent  up  to  the  Circuit  Court.  In  no  other  manner  can  the  cause 
be  entirely  in  the  Circuit  Court,  and  that  court  have  the  power  to 
make  a  full  decree,  and  execute  its  own  decree.  For  in  the  Dis- 
trict Comi;,  as  well  as  in  the  Circuit  Court,  all  parties  and  stipula- 
tors are  bound  by  the  decree  in  the  cause,  and  it  operates  directly 
upon  the  persons  and  pi-operty.  The  Circuit  Court  will,  if  neces- 
sary, by  mandamus,  compel  the  district  clerk  to  make  the  necessary 
return." 

As  soon  after  jmal  decree  as  you  ha/ve  determined  to  appeal^ 
and  within  ike  term  allowed^  give  notice  of  appeal  to  the 
derh  of  the  District  Cov/rt  amd  the  opposite  proctor.  Oive 
the  necessary  stipulations,  Prepa/re^  with  ca/re^  the  formal 
appeal.  Serve  copy  on  opposite  proctor^  a/nd  JUe  the  orig- 
inal in  the  district  clerJ^s  office^  with  affidamt  of  service. 

Order  the  necessa/ry  transcripts  and  return  to  be  made  to  the 
Circuit  Court. 

See  that  they  are  actually  returned  and  fled  in  the  Circuit 
Court  in  due  time. 

See  thoit  the  property^  money ^  and  stipulation^  a/re  also  trans- 
ferred to  the  Circuit  Cowrt. 

**  The  OoUeotor,  6  Wlieat.  194,  and  oases  oited ;  Montgomery  9.  Andenon,  21 
How.  886 ;  Hajf ord  «.  Griffith,  8  Blatchf .  84 

**  0.  G.  Bole  129 ;  Jennings  v.  Caison,  4  Orandi,  86 ;  tiidt  the  form  in  the  Ap- 
pendiZ|  k  1 C^^* 
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§  590.  The  enrolled  decree  remains  in  the  District  Court,  as  the 
decree  of  that  court,  and,  till  reversed,  it  is  binding  upon  all  the 
parties,  as  an  adjudication  of  the  right.  It  is  suspended,  or  stayed 
in  operation,  during  the  pending  of  the  appeal. 

It  is  properly  said,  in  regard  to  admiralty  cases,  that  an  appeal 
suspends  the  sentence  below  altogether,  and  the  language  of  some 
of  the  cases  has  been  thought  to  justify  the  opinion,  that  an  appeal 
entirely  destroys  the  effect,  if  not  the  operative  existence,  of  the 
decree  appealed  from.  The  extent  of  the  principle,  however, 
seems  to  be  that,  notwithstanding  the  decree  below,  the  cause  is  to 
be  heard  and  decided  in  the  appellate  court,  according  to  the  law, 
as  it  exists  at  the  time  of  the  hearing,  in  the  appellate  court,  in 
the  same  manner  as  if  no  sentence  had  been  pronounced.  In  other 
words,  the  question  is  not  in  the  court  above,  whether  the  court 
below  erred,  but  whether,  by  the  existing  law,  the  decree  ought  to 
stand,  or  be  modified  or  reversed.** 

§  591.  The  appeal  itself  suspends  the  sentence  below,  and  pre- 
vents its  execution,  —  but  should  the  District  Court  proceed  after 
an  appeal,  the  Circuit  Court  will,  on  notice  and  hearing  the  parties, 
issue  an  inhibition  to  the  District  Court.** 

Should  any  District  Court  entertain  jurisdictioil  of  any  cause  of 
admiralty  and  maritime  jurisdiction,  of  which  it  had  properly  no 
jurisdiction,  the  defendant  is  not  compelled  to  take  the  slow  and 
expensive  process  of  an  appeal  to  arrest  the  jurisdiction,  but  the  Su- 
preme Court  of  the  United  States  has  power  to  issue  a  prohibition." 

§  592.  The  appeal  being  perfected,  and  the  proper  documents 
returned  to  the  Circuit  Court,  the  proctor  of  the  appellant  should 
notify  the  proctor  of  the  appellee,  that  the  same  are  so  returned. 
The  proctor  of  the  appellee  must  then  enter  his  appearance  in  the 
Circuit  Court  without  delay,  and  within  the  first  two  days  in  the 
term  next  after  he  is  notified  that  the  return  is  filed ;  if  not,  the 
case  may  be  brought  on  by  the  appellant. 

**  YeatoQ  V.  The  XT.  S.  5  Graaoh,  281 ;  The  XT.  S.  v.  Prestcm,  8  Pet  57;  Conk. 
Treat  2d  ed.  157. 

^  PenhaUow  «.  Doane's  AdminfstratoiB,  8  DaUaa,  54;  0.  0.  Bole  126,  128; 
Jud.  Aot  of  1789,  §  18 ;  vide  the  forms  in  the  Appendix. 
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He  entry  of  appearance  is  by  a  written  notice  to  the  clerk  of 
the  Circtut  Court,  that  the  proctor  appears  for  the  appellee,  and 
requests  that  his  appearance  be  entered." 

§  593.  If  the  appeal  is  of  that  kind  that  requires  new  pleadings, 
the  libellant  files  a  new  libel  in  the  Circuit  Court,  within  the  time 
limited  by  the  court,  and  the  adverse  party  answers  in  the  same 
manner,  or  his  default  may  be  taken,  and  the  canse  proceeds  like 
an  original  cause  in  the  District  Court.  The  written  depositions 
and  answers  to  interrogatories,  and  other  written  testimony  from 
the  District  Court,  may  be  used  in  the  Circuit  Court.  But  no 
report  of  testimony  given  viva  voce^  in  open  court,  in  the  District 
Court,  will  be  considered  by  the  Circuit  Court  as  evidence,  unless 
it  shall  appear^  on  its  face,  to  have  been  taken  down  in  the  same 
manner  as  in  jury  trials  in  common  law  issues,  and  not  verbatim^ 
as  in  depositions  de  bene  esse.  Further  proof  must  be  by  deposi- 
tion, taken  before  some  commissioner  appointed  by  a  Circuit  Court, 
with  notice  to  the  adverse  party,  unless  the  court,  or  one  of  the 
judges  thereof,  shall,  upon  motion,  allow  a  commission  to  issue 
to  take  such  deposition  upon  written  interrogatories  and  cross 
interrogatories.** 

§  594.  In  the  Circuit  Court  the  cause  proceeds  like  a  new  trial 
of  an  original  cause.  In  that  court,  as  in  the  District  Court,  both 
parties  are  actors,  and  may  give  notice  of  hearing,  and  bring  on  the 
cause.  And  the  libellant  opens  and  closes  the  cause,  in  the  same 
manner  as  in  the  court  below.  It  is,  in  truth,  a  new  trial.  What 
has  been  said  in  relation  to  decrees  of  the  District  Court,  applies 
with  equal  force  to  decrees  of  the  Circuit  Court ;  and  the  same  stay 
of  execution  for  ten  days,  in  appealable  cases,  is  provided  by  the 
general  rules  of  the  court." 

§  695.  By  the  strict  admiralty  practice,  the  clerk  of  the  court 
takes  down  in  vmtingthe  vivorvoce  testimony  of  the  witnesses,  that 

^  Penhallow  «.  Doane's  Administrators,  8  DaUas,  54;  0.  0.  Rtde  126, 128;  Jud. 
Act  of  1789,  §  13;  vide  the  forms  in  the  Appendix. 

^  C.  C.  Rule  128,  131,  182,  November  17, 1868;  Ad.  Rtde  5a,  51. 
^  Ante,  §  580 ;  C.  0.  Rule  138, 134. 
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the  same  may  be  returned  in  case  of  appeal.  The  practice  has 
been  found  to  be  productive  of  great  delay  and  expense,  and  it  has 
became  the  practice  in  the  Southern  District  of  New  York,  to  sub- 
stitute the  notes  of  the  judge,  instead  of  those  of  the  clerk,  and  to 
excuse  the  clerk  from  taking  the  testimony.  He  accordingly  nevei^ 
takes  down  the  testimony  in  that  district.  The  notes  of  the  district 
judge  are  returned  precisely  as  he  takes  them,  and  are  read  in  evi- 
dence, and  each  party  introduces  such  other  and  further  proof,  by 
the  same  or  other  witnesses,  as  may  be  in  his  power.  The  practice 
would  be  more^  perfect,  if,  in  cases  when  an  appeal  is  taken,  the 
whole  testimony  taken  below  could  be  settled  by  the*proctor  of  the 
appellant  serving  on  the  proctor  of  the  appellee  his  statement  of  the 
testimony,  —  the  proctor  of  the  appellee  proposing  amendments,  if 
necessary,  and  the  judge  settling  it,  the  same,  when  settled,  to  be 
filed  in  the  District  Court  and  returned  to  the  Circuit  as  the  testi- 
mony in  the  cause.  Such  is  the  practice  in  the  Circuit  Court,  as 
to  the  testimony  there.  It  can  hardly  be  doubted  that  the  practice 
should  be  made  uniform  by  the  Supreme  Court." 

§  596.  If  there  be  any  reason  why  the  decree  of  the  District 
Court  should  be  carried  into  effect  subject  to  the  ultimate  decision 
on  appeal,  the  Circuit  Court  will,  on  proper  application,  at  any 
time  after  the  cause  is  in  court,  on  notice,  order  the  decree  to  be 
carried  into  effect  on  such  terms  and  conditions  as  may  be  just  If 
the  security  of  the  party  is  likely  to  be  greatly  impaired  by  any 
delay,  the  court  will  sometimes  order  the  decree  to  be  executed, 
unless  further  security  is  put  in.** 

§  597.  In  cases  where  an  appeal  lies  from  the  decree  of  the  Cir- 
cuit Court,  the  final  decree  will  not  be  executed  tiU  ten  days  have 
elapsed  from  the  pronouncing  orfiling  of  tlie  decision  of  the  court ; 
and  if  the  appellant  desires  a  stay  of  proceedings,  he  must  proceed 
to  file  his  appeal  within  the  ten  days.** 

As  soon  as  the  appeal  is  made  from  the  decree  of  the  Circuit 
Court,  the  appellant  must,  within  four  days,  or  such  further  time 


«  C.  0.  Bnle  185.  «•  C.  C.  Bnle  188. 

»  0.  0.  Bole  184;  SOsby  v.  Foote,  20 How.  295;  poti^  § 603. 
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as  the  court  may  allow,  make  and  serve  on  the  adverse  party  a 
statement  of  the  testimony  on  the  trial,  except  such  testimony  as 
was  in  writing,  which  must  be  properly  referred  to.  The  other 
party,  within  four  days,  must  propose  amendments,  or  the  statement 
will  be  considered  as  acquiesced  in,  and  the  statements,  if  not  ac- 
quiesced in,  and  the  amendments,  must  be  submitted,  by  the  appel- 
lant's proctor,  to  the  judge  who  heard  the  cause,  within  four  days, 
for  settlement,  and  when  settled  they  are  engrossed  by  the  clerk, 
and  with  the  written  evidence,  are  deemed  the  proofs  on  which  the 
decree  was  made.  The  statement,  so  settled,  operates  as  a  stay  of 
further  proceedings  in  the  Circuit  Court.*' 

As  an  appeal  may  be  taken  at  any  time  within  five  years,  there 
would  be  an  evident  propriety  in  requiring  the  statement  of  the 
testimony  to  be  settled  in  all  appealable  cases,  and  filed  in  the  cause 
immediately  after  the  decree,  while  the  facts  are  recent. 

§  598.  After  the  cause  has  been  heard  and  decided  in  the  Su- 
preme Court,  on  appeal,  that  court  issues  its  remittitur  and  mandate 
to  the  Circuit  Court,  directing  the  decree  to  be  entered  and  exe- 
cuted there.  The  Circuit  Court  adopts  and  enters  the  proper  de- 
cree, and  it  is  then  treated  and  executed  as  an  original  decree  of 
that  court 

What  has  been  said  on  the  subject  of  executing  the  decree  of  the 
District  Court  has  equal  application  4o  the  Circuit  Court ;  the  forms 
of  execution  are  also  the  same,  mutatis  mutandis*^ 


"  C.  0.  Rule  185 ;  post,  §  605. 

^  Ante^  %  555  et  seg,;  vide  the  forms  in  the  Appendix. 
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CHAPTER   XXXVIII. 
Thb  Sdpeemb  Couet  of  the  Fhtted  States.  — Ira  Juribdiotion 

» 

AND  PeAOTIOB  m  ADMmALTY  AND  MaBTTIME   CaSES. 

§  599.  The  original  jurisdiction  of  the  Supreme  Court  in  admi- 
raltjy  and  maritime  causes  is  confined  to  cases  which  will  rarely,  if 
ever,  arise.  It  is  believed  that  no  such  case  has  hitherto  been 
brought  before  that  court,  and  they  are  quite  as  little  likely  to 
arise  hereafter.  Whenever  such  instances  arise,  the  same  practice 
will  be  required  in  that  court  as  exists  in  the  Circuit  and  the  Dis- 
trict Courts  in  similar  cases,  except  where  the  practice  is  otherwise 
regulated  by  the  Supreme  Court  in  its  rules.'  ' 

§  600.  From  all  final  judgments  or  decrees  rendered  in  a  Circuit 
Court,,  or  in  a  District  Court,  acting  as  a  Circuit  Court,  in  any  cases 
of  admiralty  and  maritime  jurisdiction,  and  of  prize  or  no  prize,  an 
appeal,  where  the  matter  in  dispute,  exclusive  of  costs,  shall  exceed 
the.  sum  or  value  of  two  thousand  dollars,  is  allowed  to  the  Su- 
preme Court.* 

What  has  been  already  said  in  relation  to  the  amount  in  dispute, 
and  the  character  and  criterion  of  the  final  decree,  applies  equally 
to  cases  in  the  Supreme  Court^  and  will  not  be  here  repeated.* 

§  601.  After  the  final  decision  of  the  Circuit  Court  is  made,  and 
the  final  decree  entered,  an  appeal  may  be  taken  at  any  time  within 
five  years,  but  if  the  party  against  whom  the  decree  is  made,  desires 
a  stay  of  proceedings  on  the  decree,  he  must  appeal  within  the  time 

1  Ante,  %  824. 

*  Act  of  March  8,  1808;  2  Stat  at  Large,  244. 

«  Antey  §§  580,  581 ;  vide  Olney  t>.  The  Falcon,  17  How.  19 ;  UdaU  v.  The 
Ohio,  id.  17 ;  Clifton  t?.  Sheldon,  23  id.  481 ;  Sampson  «.  Welsh,  24  id.  207 ;  Gooke 
V.  The  U.  S.,  2  WalL  218. 
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allowed  by  the  rules  of  the  court,  or  further  time  granted  by  the 
court,  and  lodge  a  copy  of  his  appeal  in  the  clerk's  office  for  the  op- 
posite party.  The  first  step  is  the  appeal, — the  second,  the  secu- 
rity,—  the  third,  the  citation,  —  the  fourth,  the  return, —  the 
fifth,  the  bond  for  costs.* 

§  602.  The  Appeal.  —  The  appeal  is  entitled  in  the  cause  in  the 
Circuit  Court,  and  signed  by  the  appellant  or  his  proctor.  It  should 
briefly  recite  the  proceedings  in  the  Circuit  Court,  and  be  filed  with 
the  clerk  of  the  Circuit  Court.  A  copy  is  also  to  be  lodged  there 
for  the  opposite  party,  within  ten  days,  Sundays  excepted,  after 
the  filing  the  decree  complained  of,  if  the  appeal  is  to  operate  as 
a  stay  of  execution.    No  allowance  of  the  appeal  is  necessary.* 

§  603.  The  SecuHty.  —  The  judge,  before  signing  a  citation, 
must  take  good  and  sufficient  security  that  the  appellant  shall  pros- 
ecute his  appeal  to  effect,  and  answer  all  damages  and  costs,  if  he 
fails  to  make  his  plea  good.  If  no  stay  of  proceedings  is  required, 
the  security  is  in  such  amount,  as  in  the  opim'on  of  the  judge  shall 
be  sufficient  to  answer  all  such  costs,  as  upon  affirmance  of  the  de- 
cree, shall  be  decreed  to  the  appellee.' 

If  the  appeal  is  to  stay  execution,  the  security  must  be  in  a  suf- 
ficient sum  to  secure  the  amount  of  debt,  damages,  and  costs'  which 
may  be  covered  by  the  decree  of  th§  appellate  court.* 

It  is  the  duty  of  the  judge  to  be  satisfied  that  the  security  is  good 
and  sufficient,  and  to  show  that  by  his  approval,  endorsed  on  the 
bond.  The  security  is  usually  taken  in  the  form  of  a  penal  bond, 
and  the  penalty  should  be,  at  least,  double  the  amount  recovered 
in  the  court  below,  including  costs  and  damages.* 

The  bond  is  filed  in  the  Circuit  Court,  and  remains  there,  be- 
cause the  Supreme  Court  does  not  execute  its  own  decree,  but  re- 
mands the  cause  to  the  Circuit  Court  to  execute  the  decree.* 


^  The  Dos  Hermaaos,  10  Wheat.  806 ;  vide  the  forms  in  the  Appendix. 

•  Jud.  Act  of  1789,  §  23;  anU,  §  597. 

•  Act  of  12th  Deo.  1794,  §1,  22;  1  Stat  at  Laige,  85,  404;   S.  C.  Rule  82. 
^  <;atlett  V,  Brodie,  9  Wheat  558,  S.  0.  Bnle  82. 

«  Tide  the  form  in  the  Appendix,  S.  0.  Bnle  82. 

•  Ante,  §  698. 
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If  the  appeal  be  taken  within  five  years,  the  security  required  by 
law  may  be  given  after  the  expiration  of  that  period." 

§  604.  Citation. — There  must  be  a  citation  to  tlie  opposite  party, 
signed  by  a  judge  of  the  Circuit  Court  which  rendered  the  decree, 
or  a  judge  of  the  Supreme  Court,  giving  the  opposite  party  at  least 
thirty  days'  notice.  The  effect  of  the  notice  is  to  prevent  the  cause 
being  heard  before  thirty  days  after  the  party  is  notified,  unless  tlie 
appellee  appear." 

The  citation  must  be  signed  by  tlie  judge,  and  served  personally 
by  a  copy.  The  original  citation  must  be  filed  in  the  clerk's  office, 
to  be  returned  with  the  record." 

§  605.  The  Return,  —  The  return  must  contain  everything  neces- 
sary to  place  the  whole  cause  before  the  Supreme  Court,  in  a 
manner  to  be  fully  heard.  No  cause  will  be  heard  until  a  complete 
record  is  filed,  containing,  in  itself,  without  reference  aliunde^  all 
the  papers,  exhibits,  depositions,  statement  of  the  testimony  as  set- 
tled, and  other  proceedings,  —  afi  well  those  carried  into  the  Circuit 
Court  from  the  District  Court,  as  those  originating  in  the  Circuit,  — 
including  the  appeal  and  citation,  with  proof  of  the  service  of  them. 
And  this  record  must  contain  all  objections  to  the  testimony  taken 
below,' as  no  objection  is  allowed  to  be  taken  to  the  admissibility  of 
any  deposition,  deed,  grant,  or  other  exhibit  found  in  the  record, 
unless  the  objection  was  taken  in  the  court  below,  and  entered  on 
tfce  record,  and  the  same  will  otherwise  be  deemed  to  have  been 
admitted  by  consent." 

§  606.  The  Bond  for  Coats. — On  filing  the  return  in  the  Su- 
preme Court,  the  appellant  must  give  to  the  clerk  a  bond,  with  com- 
petent security,  to  respond  to  costs,  in  the  penalty  of  two  hundred 
dollars,  or  deposit  that  amount  in  bank,  subject  to  his  draft.  This 
provision  is  very  strictly  enforced,  and  the  cause  will  not  be  dock- 


><^  The  Dos  HermanoB,  10  Wheat  806. 

>i   VHe  the  form  in  the  Appendix;  Lloyd  9.  Alexander,  1  Granch,  865;  Buck- 
ingham  v.  McLean,  18  How.  150. 

"  Fairfaxes  Executor  t?.  Fairfax,  5  Cranch,  21 ;  Welch  v,  MandeyiUe,  id.  331. 
>>  S.  0.  Bnlel8;  an^  g  597. 
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eted  before  the  security  is  given,  and  must  take  its  place  on  the 
docket  as  of  that  date.  This  security  is  necessary,  because  the 
proctors  and  parties  are  usually  remote  from  the  seat  of  govern- 
ment where  the  clerk's  office  is  kept,  and  the  clerk  incurs  consider- 
able expenses,  beyond  his  fees,  in  preparing  the  papers.  It  is  his 
duty  to  have  the  record  printed,  and  he  delivers  the  copies  to  the 
parties  and  the  court." 

§  607.  Each  party  should  enter  his  appearance  in  person,  or  by 
proctor,  immediately  after  tlie  return  of  the  appeal.  If  no  appear- 
ance is  entered  on  the  record  for  either  party,  when  the  case  is 
reached  in  the  regular  call  of  the  docket,  it  will  be  dismissed  at  the 
costs  of  the  appellant." 

The  following  is  a  notice  to  the  clerk  to  enter  an  appearance : 

"supreme  csouet  of  the  unfted  states. 

"Isaac  Newton,  claimant  of  the  " 
Steamboat  New  Jersey, 

Appellant, 
vs. 
John  H.  Stebbins, 

Appellee. 

.  "  Sir, —  You  will  please  to  enter  my  appearance  for  the  appellee 
in  this  cause. 

"  December  3, 1849. 

"E.  C.  Benedict, 

Proctor  for  Appellee. 
"  To  Wm.  T.  Carroll,  Esq.,  Clerk. 

§  608.  If  the  decree  appealed  from  was  rendered  thirty  days  be- 
fore the  commencement  of  the  term  to  which  tlie  appeal  is  returna- 
ble, the  appellant  must  file  the  record  with  the  clerk  of  the  court 
at  Washington,  and  docket  the  cause  within  the  first  six  days  of  the 
term.  If  the  decree  appealed  from  was  rendered  less  than  thirty 
days  before  the  commencement  of  the  term,  the  appellant  must 
docket  the  cause,  and  file  the  record  thereof  with  the  clerk  of  the 

1^  S.  G.  Bule  10;  Van  Bensselaer  «.  Watte'  Exeontoxs,  7  How.  784;  Owings  9. 
Lessee  of  Tieman,  10  Pet.  24. 

1*  S.  G.  Rule  18,  81 ;  GairoU  v.  Dorsey,  20  How.  204. 
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court  within  the  first  thirty  days  of  the  term.  If  the  appellant 
does  not  comply  with  these  requirements,  the  appellee  may  do  so, 
and  have  the  cause  stand  for  argument,  or  he  may  have  the  appeal 
dismissed,  ^fter  it  has  been  once  dismissed,  the  appellant  cannot 
docket  it,  unless  by  the  order  of  the  court.  If  the  case  is  docketed, 
and  a  copy  of  the  record  filed  with  the  clerk  of  the  court  by  the 
appellant,  within  the  periods  of  time  already  mentioned,  or  by  the 
appellee  at  any  time  thereafter  during  the  term,  the  case  wiU  stand 
for  argument  at  the  term." 

^  <;  J  ^^^  §  609.  The  most  liberal  principles  prevail  in  reference  to  amend- 
ments, but  a  party  will  not  be  allowed,  by  amendment,  to  introduce 
a  new  subject  of  controversy,  nor  will  a  new  claim  be  allowed. 
If  justice  requires  that  a  new  claim  be  put  in,  or  that  the  pleadings 
be  reformed,  the  court  will  remand  the  cause  to  the  circuit,  with 
directions  to  permit  that  to  be  done  wliich  is  necessary." 

§  610.  If  pending  an  appeal,  either  party  die,  his  legal  represen- 
tatives may  voluntarily  come  in,  and  be  admitted  parties,  and  the 
cause  proceeds  without  interruption.  If  they  do  not  voluntarily 
come  in,  the  other  party  may  suggest  the  death  on  tlie  record,  and, 
on  motion,  have  an  order,  that  unless  they  become  parties  within 
the  first  ten  days  of  the  ensuing  term,  the  moving  party,  if  appellee, 
may  have  the  appeal  dismissed,  or,  if  appellant,  may  bring  on  the 
hearing.  The  order,  however,  must  be  printed  in  a  iiewspaper,  at 
Washington,  in  which  the  laws  are  published,  by  authority  there, 
at  least  sixty  days  before  the  beginning  of  the  next  term  of  tlie 
Supreme  Court.  When  the  death  of  a  party  is  suggested,  and  the 
representatives  of  the  deceased  do  not  appear  by  the  tenth  day  of 
the  second  term  next  succeeding  the  suggestion,  and  no  measures 
are  taken  by  the  opposite  party  within  that  time  to  compel  their 
appearance,  the  case  will  abate.*' 


»»  s.  0.  Rule  9.  c^ 

"  Houfleman  v.  The  North  Carolma,  15  Pet  40 ;  The  Mary  ten,  8  id.  880 ;  The 
Harriflon,  1  id.  298;  The  Societe,  9  Cranch,  309;  The  Carolme  v.  The  IT.  S.,  7 
Granch,  496 ;  The  Potomac,  2  Black.  581 ;  anU^  §  488. 

»  S.  G.  BolelS;  ant6,  §485. 
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HEASmO. 

No  notice  of  hearing  from  party  to  party  is  necessary,  in  cases 
on  the  docket,  and,  after  the  cause  has  been  docketed,  it  is  con- 
tinned  on  the  docket  till  disposed  of. 

If  there  be  any  special  motion  to  be  made,  which  is  not  to  be 
put  on  the  docket,  notice  must  be  given  to  the  opposite  party, 
with  copies  of  the  papers  to  be  used  on  the  motion.  The  notice 
must  be  for  a  reasonable  time,  —  the  situation  of  the  parties,  and 
the  nature  of  the  motion,  being  considered. 

§  611.  If  there  be  any  irregularity  in  the  appeal, — if  the 
amount  does  not  warrant  an  appeal, — if  there  be  a  palpable  want 
of  jurisdiction,  or  any  reason  why  the  cause  should  not  be  heard 
on  appeal,  it  is  the  practice  to  make  a  special  motion  to  dismiss 
the  appeal,  without  waiting  for  the  call  of  the  cause  in  its  order 
on  the  docket." 

When  an  appeal  has  been  dismissed  through  mistake,  it  may 
be  reinBtated,  or  a  new  appeal  may  be  taken  within  the  five 
years.** 

§  612.  Motions.  —  The  court  does  not  hear  arguments  on  Sat- 
urday (except  for  special  cause),  but  that  day  is  devoted  to  the 
other  business  of  the  court,  and  on  Friday  in  each  week,  during 
the  sitting  of  the  court,  at  any  time  before  the  hearing  of  a  cause 
is  commenced,  special  motions  have  the  preference,  and  they 
should  be  made  at  that  time. 

§  613.  Argmnent.  —  On  the  second  day  in  term,  the  court  com- 
mences calling  the  cases  for  argument,  in  the  order  in  which  they 
stand  on  the  docket,  and  proceeds,  from  day  to  day,  except  Sat- 
urday, in  that  order.  Only  ten  causes  are  liable  to  be  called 
on  each  day.  If  either  of  the  parties  is  ready,  the  cause  is  heard. 
If  neither  party  is  ready,  it  goes  to  the  foot  of  the  docket, 
imless  good  reason  to  the  contrary  be  shown  to  the  court.  No 
cause  is  taken  up  out  of  its  place,  or  set  down  for  a  particular 
day,  except  under  special  and    peculiar  circumstances.    Every 

"  Carrol  v,  Dorsey,  20  How.  204.  ••  The  Palmyra,  12  Wheat  1. 
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cause  which  has  been  twice  called  in  its  order,  and  put  at  the 
foot  of  the  docket,  if  not  again  reached,  is  continued  to  the  next 
term  of  the  court'* 

When  a  case  is  called  for  argument,  at  two  successive  terms, 
and,  on  the  call  at  the  second  term,  neither  party  is  prepared  to 
argue  it,  it  will  be  dismissed,  at  the  costs  of  the  plaintiff,  unless 
good  cause  be  shown  for  a  further  postponement'* 

The  court  will  not  hear  any  cause,  until  furnished,  by  the  par- 
ties, with  a  printed  abstract,  containing  the  substance  of  all  the 
material  pleadings,  facts,  and  documents  on  which  they  rely,  and 
the  pointB  intended  to  be  made,  and  the  authorities  intended  to 
be  cited  in  support  of  them,  arranged  under  the  respective  points; 
and  no  book  or  case  not  on  the  points,  can  be  referred  to  in 
the  argument.  Any  party  omitting  to  file  such  statement,  will 
not  be  heard,  but  the  other  party  will  be  allowed  to  proceed 

Only  two  counsel  are  permitted  to  argue  for  each  party ;  and 
no  counsel  is  permitted  to  speak  more  than  two  hours,  with- 
out the  special  leave  of  the  court,  granted  before  the  argument 
begins." 

§  614.  When  new  evidence  is  admissible,  and  depositions  are 
necessary,  the  depositions  cannot  be  taken  de  hens  esae^  except 
by  consent  They  must  be  taken  by  commission,  issuing  out 
of  the  Supreme  Court,  or  out  of  any  Circuit  Court,  upon  inter- 
rogatories, to  be  filed  by  the  party  applying  for  the  commission, 
on  notice  to  the  opposite  party,  to  be  served  with  a  copy  of  tlie 
interrogatories,  and  a  notice  to  file  cross  interrogatories  within 
twenty  days.'* 

If  it  should  be  necessary  to  inspect  original  papers,  the  pre- 
siding judge  of  the  Circuit  Court'  may  order  them  to  be  sent  to 


*i  S.  0.  Role  26-80.  ^  S.  G.  Bole  21. 

"  S.  C.  Rule  19.  "  S.  C.  Rule  21. 

**  The  James  Wells  «.  The  U.  S.,  7  Oranoh,  22 ;  The  Glarissa  Claiborne  «.  The 
U.  S.  id.  107;  The  London  Packet,  2  Wheat  871 ;  The  St  Lawrenoe,  8  Granoh, 
484;  S.  G.  Role  12. 
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the  Supreme  Court  for  inspection,  and  they  may  then  be  used  in 
evidence." 

Oral  testimony  may  be  given  in  open  court,  whenever  it  is  by 
law  admissible. 

§  615.  K  the  counsel  on  both  sides  choose  to  submit  a  printed 
argument  within  the  first  sixty  days  of  the  term,  the  court  will 
iteceive  it,  without  regard  to  the  number  of  the  case  on  the  docket. 
But  twenty  copies  of  the  argument,  signed  by  attorneys  or  coun- 
sellors of  the  Supreme  Court,  must  be  first  filed ;  ten  copies  for 
the  court,  two  for  the  reporter,  three  to  be  retained  by  the  clerk, 
and  the  residue  for  counsel.  When  a  printed  argument  is  filed 
for  one  or  both  parties,  the  case  stands  on  the  same  footing  as  if 
there  were  an  appearance  by  counsel.  When,  however,  a  case  is 
taken  up  for  trial  upon  the  regular  call  of  the  docket,  and  argued 
orally  in  behalf  of  only  one  of  the  parties,  no  printed  argument 
will  be  received,  unless  it  is  filed  before  the  oral  argument  begins 
and  the  court  will  proceed  to  consider  and  decide  the  case  upon 
the  ex  parte  argument.*^ 

By  thus  submitting  a  cause  on  printed  argument,  a  preference 
is  gained,  as  it  is  submitted  without  regard  to  its  order  on  the 
docket,  although  it  is  questionable  whether  a  cause  so  submitted  is  as 
efficiently  discussed  as  on  an  oral  argument.*" 

§  616.  Decree. — In  cases  of  affirmance,  the  appellee  is  entitled  to 
costs,  unless  otherwise  ordered  by  the  court,  and  further  damages 
by  way  of  interest,  may  be  added  to  the  damages  awarded  by  the 
court  below,  in  cases  where,  in  the  opinion  of  tliis  court,  the  appel- 
lee, upon  the  proofs,  is  justly  entitled  to  such  additional  damages.** 

In  cases  of  dismissal,  except  for  the  want  of  jurisdiction,  costs 
are  allowed  the  appellee.** 

In  cases  of  reversal,  except  for  want  of  jurisdiction,  costs  are 
allowed  the  appellant,  unless  otherwise  ordered  by  the  court.** 

M  The  Elsinenr,  1  Wheat  489. 

"  8.  C.  Rule  20. 

*«  Cutler  V,  Bae,  7  How.  738. 

<*  S.  C.  Rule  24;  Hemmenway  v.  Fisher,  20  How.  255,  260. 

»  S.  0.  Rule  24. 

«  S.C.  Rule  24. 
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CoetB  are  never  given  against  the  United  States. 

Subject  to  these  general  limitations,  costs  and  counsel  fees  are 
in  the  discretion  of  the  court.  This  is  also  true  of  the  costs  in 
the  court  below.  The  appellate  court  does  not  ordinarily  inter- 
fere with  that  discretion." 

The  court  does  not,  however,  always  simply  affirm  or  reverse 
the  decree  below,  but  often  modifies  it,  or  makes  a  new  decree 
such  as  the  court  below  should  have  made.** 

When  the  court  is  equally  divided,  the  decree  of  the  court  below 
stands  affirmed.** 

In  all  cases  after  the  decree  is  made,  including  cases  of  dis- 
missal^ the  clerk  issues  a  mandate  or  other  process  to  the  court 
below,  informing  it  of  the  proceedings  in  the  Supreme  Court,  and 
in  the  mandate  he  pserts  the  amount  of  costs,  and  annexes  the 
bill  of  items  taxed  in  detail,  which  is  filed  in  that  court,  and  the 
decree  is  executed  there.** 

§  617.  When  the  court  below  errs  in  executing  the  mandate, 
an  appeal  may  be  taken  to  correct  such  error,  and  the  Supreme 
Court  will  then  construe  and  execute  its  own  mandate.  Upon 
such  appeal,  however,  nothing  is  before  the  court  but  the  proceed- 
ings subsequent  to  the  mandate.** 

^  Canter  v.  The  Amerioan  and  Ocean  Ina.  Cos.  8  Pet  807 ;  The  U.  S.  v.  The 
Malek  Adhel,  2  How.  210. 

^  PenhaJlow  «.  Doane*s  Adnunistrators,  8  DaL  54 

^  The  Antelope,  10  Wheat.  66;  Etting  «.  The  Bank  of  the  U.  S.,  11  id.  59; 
Waahington  Bridge  Co.  v.  Stewart,  3  How.  418. 

»  S.  C.  Rule  24;  arUe,  §  598. 

^  Walden  u.  Bodley,  9  How.  48;  Coming  «.  The  Troy  Iron  &  Nafl  Factory, 
15  id.  466;  Perkins  v.  Tourniquet,  14  id.  828. 
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RULES   OF  PRACTICE 

FOB 

THE  COURTS  OF  THE  UNITED  STATES, 

m 

ADMIRALTY   AND   MARITIME  JURISDICTION,  ON  THE  INSTANCE 

SIDE  OP  THE  COURT,  IN  PURSUANCE  OP  THE  ACT  OP 

THE   TWENTYSECOND    OP   AUGUST,    1844, 

CHAP.  188. 


DECEMBER  TERM,  1844. 

1. 

No  mesne  process  shall  issue  from  the  district  courts  in  any  civil  cause  of  ad- 
miralty and  maritime  jurisdiction  until  the  libel,  or  libel  of  information,  shall 
be  filed  in  the  clerk^s  office  from  which  such  process  is  to  issue.  AU  process 
shall  be  served  by  the  marshal,  or  by  his  deputy,  or,  v^here  he  or  they  are  in- 
terested, by  some  discreet  and  disinterested  person  appointed  by  the  court 

2. 

In  suits  in  per8on(vm  the  mesne  process  may  be  by  a  simple  v^arrant  of  arrest 
of  the  person  of  the  defendant  in  the  nature  of  a  capias^  or  by  a  warrant  of  ar- 
rest of  the  person  of  the  defendant,  with  a  clause  therein  that  if  he  cannot  be 
found,  to  attach  his  goods  and  chattels  to  the  amount  sued  for;  or  if  such 
property  cannot  be  found,  to  attach  his  credits  and  effects  to  the  amount  sued 
for  in  the  hands  of  the  garnishees  named  therein ;  or  by  a  simple  monition,  in 
the  nature  of  a  summons  to  appear  and  answer  to  the  suit,  as  the  libellant  shall, 
in  his  libel  or  information,  pray  for  or  elect 

3. 

In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues  and  is  exe- 
cuted,  the  marshal  may  take  bail,  with  sufficient  sureties,  from  the  party  arrest- 
ed, by  bond  or  stipulation,  upon  condition  that  he  will  appear  in  the  suit  and 
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abide  by  all  orders  of  the  court,  interlocutory  or  final,  in  the  cause,  and  pay 
the  money  awarded  by  the  final  decree  rendered  therein  in  the  court  to  which 
the  process  is  returnable,  or  in  any  appellate  court  And  upon  such  bond  or 
stipulation  summary  process  of  execution  may  and  shall  be  issued  against  the 
principal  and  sureties  by  the  court  to  which  such  process  is  returnable,  to  en- 
force the  final  decree  so  rendered,  or  upon  appeal  by  the  i^pellate  court 

4. 

In  all  suits  in  personam  where  goods  and  chattels,  or  credits  and  effects,  are 
attached  under  such  warrant  authorizing  the  same,  the  attachment  may  be  dis- 
solved by  order  of  the  court  to  which  the  same  warrant  is  returnable  upon  the 
defendant,  whose  property  is  so  attached,  giving  a  bond  or  stipulation,  with 
sufficient  sureties,  to  abide  by  all  orders,  interlocutory  or  final,  of  the  court,  and 
pay  the  amount  awarded  by  the  final  decree  rendered  in  the  court  to  which  the 
process  is  returnable,  or  in  any  appellate  court ;  and  upon  such  bond  or  stipulsr 
tion  summary  process  of  execution  shall  and  may  be  issued  against  the  princi- 
pal and  sureties  by  the  court  to  which  such  warrant  is  returnable,  to  enforce  the 
final  decree  so  rendered,  or  upon  appeal  by  the  appellate  court 

5. 

Bonds,  or  stipulations  in  admiralty  suits,  may  be  given  and  taken  in  open 
court,  or  at  chambers,  or  before-  any  commissioner  of  the  court  who  is  author- 
ized by  the  court  to  take  affidavits  of  bail  and  depositions  in  cases  pending  be- 
fore tiie  court 

6. 

In  all  suits  in  penanam  where  bail  is  taken  the  court  may,  upon  motion,  for 
due  cause  shown,  reduce  the  amount  of  the  sum  contained  in  the  bond  or  stip- 
ulation therefor ;  and  in  all  cases  where  a  bond  or  stipulation  is  taken  as  bail^ 
or  upon  dissolving  an  attachment  of  property  as  aforesaid,  if  either  of  the  sure- 
ties shall  become  insolvent  pending  the  suit,  new  sm-eties  may  be  required  by 
the  order  of  the  court  to  be  given,  upon  motion  and  due  proof  thereof. 

7. 

In  suits  in  personam  no  warrant  of  arrest,  either  of  the  person  or  property  of 
the  defendant,  shall  issue  for  a  sum  exceeding  five  hundred  dollars,  unless  by 
the  special  order  of  the  court,  upon  affidavit  or  other  proper  proof,  showing  the 
propriety  thereof. 
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8. 

In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furniture,  boats, 
or  other  appurtenances,  if  such  tackle,  sails,  apparel,  furniture,  boats,  or  -other 
^purtenanccs  are  in  the  possession  or  custody  of  any  third  person,  the  court 
may,  after  a  due  monition  to  such  third  person,  and  a  hearing  of  the  cause,  if 
any,  why  the  same  should  not  be  delivered  over,  award  and  decree  that  the 
same  be  delivered  into  the  custody  of  the  marshal  or  other  proper  officer,  if, 
upon  the  hearing,  the  same  is  required  by  law  and  justice. 

9. 

In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in  rrnn,  the  process, 
unless  otherwise  provided  for  by  statute,  shall  be  by  a  warrant  of  arrest  of  the 
ship,  goods,  or  other  thing  to  be  arrested;  and  the  marshal  shall  thereupon 
arrest  and  take  the  sl^P*  goods,  or  other  thing  into  his  possession  for  safe  cus- 
tody, and  shall  cause  public  notice  thereof,  and  of  the  time  assigned  for  the 
return  of  such  process  and  the  hearing  of  the  cause,  to  be  given  in  such  news- 
paper within  the  district  as  the  district  court  shall  order ;  and  if  there  is  no 
newspaper  published  therein,  then  in  such  other  public  places  in  the  district 
as  the  court  shall  direct 

10. 

In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the  same  are  per- 
ishable, or  are  liable  to  deterioration,  decay,  or  injury  by  being  detained  in  cus- 
tody pending  the  suit,  the  court  may,  upon  the  application  of  either  party,  in 
its  discretion,  order  the  same  or  so  much  thereof  to  be  sold  as  shall  be  perisha- 
ble or  liable  to  depreciation,  decay,  or  injury ;  and  the  proceeds,  or  so  much 
thereof  as  shall  be  a  full  security  to  satisfy  the  decree,  to  be  brought  into  court 
to  abide  the  event  of  the  suit ;  or  the  court  may,  upon  the  application  of  the 
claimant,  order  a  delivery  thereof  to  him,  upon  a  due  appraisement  to  be  had 
under  its  direction,  either  upon  the  claimant's  depositing  in  court  so  much 
money  as  the  court  shall  order,  or  upon  his  giving  a  stipulation,  with  sureties 
in  such  sum  as  the  court  shall  direct,  to  abide  by  and  pay,  the  money  awarded 
by  the  final  decree  rendered  by  the  court  or  the  appellate  court,  if  any  appeal 
intervenes,  as  the  one  or  the  other  course  shall  be  ordered  by  the  court. 


11. 

In  like  manner,  where  any  ship  shall  be  airested,  the  same  may,  upon  the  ap- 
plication of  the  claimant,  be  delivered  to  him,  upon  a  due  appraisement  to 
be  had,  under  the  direction  of  the  court,  upon  the  claimant's  depositing  in 
court  so  much  money  as  the  court  shall  order,  or  upon  his  giving  a  stipulation, 
with  sureties  as  aforesaid ;  and  if  the  claimant  shall  decline  any  such  appUca- 
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tion,  then  the  court  may,  in  its  discretion,  upon  the  application  of  either  party, 
upon  due  cause  shown,  order  a  sale  of  such  ship,  and  the  proceeds  thereof  to 
be  brought  into  court,  or  otherwise  disposed  of,. as  it  may  deem  most  for  the 
benefit  of  all  concerned. 

12. 

In  all  suits  by  material  men  for  supplies  or  repairs,  or  other  neoeasaries,  f <Nr » 
foreign  ship,  or  for  a  ship  in  a  foreign  port,  the  libellant  may  proceed  against 
the  ship  and  freight  in  rem,  or  against  the  master  or  the  owner  alone  in  perwn- 
ami.  And  the  like  proceeding  in  rem  shall  apply  to  cases  of  domestic  ships, 
where,  by  the  local  law,  a  lien  is  given  to  material  men  for  supplies,  repairs,  or 
other  necessaries.  * 

13. 

In  all  suits  for  mariners^  wages  the  libellant  may  prodded  against  the  ship, 
freight,  and  master,  or  against  the  ship  and  freight,  or  against  the  owner  or  the 
master  alone  in  personam, 

14. 

In  all  suits  for  pilotage  the  libellant  may  proceed  against  the  ship  and  mas- 
ter, or  against  the  ship,  or  against  the  owner  alone,  or  the  master  alone,  in  per- 
sonam. 

15. 

In  all  suits  for  damage  by  collision  the  libellant  may  proceed  against  the  ship 
and  master,  or  against  the  ship  alone,  or  against  the  master  or  the  owner  alone, 
in  personam, 

16: 

In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  elsewhere  within 
the  admiralty  and  maritime  jurisdiction,  the  suit  shall  be  in  personam  only. 

17. 

In  all  suits  against  the  ship  or  freight  founded  upon  a  mere  maritime  hypoth- 
ecation, either  express  or  implied,  of  the  master,  for  moneys  taken  up  in  a  for- 
eign port  for  supplies  or  repairs,  or  other  necessaries  for  the  voyage,  without 
ai^  claim  of  marine  interest,  the  libellant  may  proceed  either  in  rem  or  against 
the  master  or  the  owner  alone  in  personam. 


*  VUU  Bale  19;  snbBtltntod  for  the  above,  po9t^  page  878. 
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18. 

In  all  suits  on  bottomry  bonds,  properly  bo  called,  the  suit  shall  be  in  rem 
only  against  the  property  hypothecated,  or  the  proceeds  of  the  property,  in 
whosesoever  hands  the  same  may  be  found,  unless  the  master  has,  without  au- 
thority, given  the  bottomry  bond,  or  by  his  fraud  or  misconduct  has  avoided 
the  same,  or  has  subtracted  the  property,  or  unless  the  owner  has,  by  his  own 
misconduct  or  wrong,  lost  or  subtracted  the  property,  in  which  latter  cases  the 
suit  may  be  in  personam  agamst  the  wrong-doer. 


19. 

In  all  suits  for  salvage  the  suit  may  be  in  rem  against  the  property  saYed,  or 
the  proceeds  thereof,  or  in  personam  against  the  party  at  whose  request  and  for 
whose  benefit  the  salvage  service  has  been  performed. 


20. 

In  all  petitory  and  possessory  suits  between  part  owners  or  adverse  proprie- 
•tors,  or  by  the  owners  of  a  ship,  or  the  majority  thereof,  against  the  master  of 
a  ship  for  the  ascertainment  of  the  title  and  delivery  of  the  possession,  or  for 
the  possession  only,  or  by  one  or  more  part  owners  against  the  others  to  obtain 
security  for  the  return  of  the  ship  from  any  voyage  undertaken  without  their 
consent,  or  by  one  or  more  part  owners  against  the  others  to  obtain  possession 
of  the  ship  for  any  voyage,  upon  giving  security  for  the  safe  return  thereof, 
the  process  shall  be  by  an  arrest  of  the  ship,  and  by  a  monition  to  the  adverse 
party  or  parties  to  appear  and  make  answer  to  the  suit. 


21. 

> 

In  all  cases  of  a  final  decree  for  the  payment  of  money  the  libellant  shall 
have  a  writ  of  execution,  in  the  nature  of  a  Jieri  fadasy  commanding  the  mar- 
shal or  his  deputy  to  levy  and  collect  the  amount  thereof  out  of  the  goods  and 
chattels,  lands  and  tenements,  or  other  real  estate  of  the  defendant  or  stipula- 
tors. 

22. 

All  informations  and  libels  of  information  upon  seizures  for  any  breach  of 
the  revenue,  or  navigation,  or  other  laws  of  the  United  States,  shall  state  the 
place  of  seizure,  whether  it  be  on  land,  or  on  the  high  seas,  or  on  navigable 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
.  and  the  district  within  which  the  property  is  brought,  and  where  it  then  is. 
The  information  or  libel  of  information  shall  also  propound  in  distinct  articles 
the  matters  relied  on  as  grounds  or  causes  of  forfeiture,  and  aver  the  same  to 
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be  contrary  to  the  form  of  the  statute  or  statutes  of  tiie  United  States  in  such 
case  provided,  as  the  case  may  require,  and  shall  conclude  with  a  prayer  of  due 
process  to  enforce  the  forfeiture,  and  to  give  notice  to  all  persons  concerned  in 
interest  to  appear  and  show  cause  at  the  return  day  of  the  process  why  the  for- 
feiture should  not  be  decreed. 


23. 

AU  libels  in  instance  causes,  civil  or  maritime,  shall  state  the  nature  of  the 
cause ;  as,  for  example,  that  it  is  a  cause,  civil  and  maritime,  of  contract,  or 
of  tort  or  damage,  or  of  salvage,  or  of  possession,  or  otherwise,  as  the  case  may 
be ;  and  if  the  libel  be  in  rem,  that  the  property  is  within  the  district ;  and  if 
in  pei*8onam,  the  names  and  occupations  and  places  of  residence  of  the  parties. 
The  libel  shall  also  propound  and  articulate  in  distinct  articles  the  various  al- 
legations of  fact  upon  which  the  libellant  relies  in  support  of  his  suit,  so  that 
the  defendant  may  be  enabled  to  answer  distinctly  and  separately  the  several 
matters  contained  in  each  article ;  and  it  shall  conclude  with  a  prayer  of  due 
process  to  enforce  his  rights  in  rem,  or  in  personam  (as  the  case  may  require), 
and  for  such  relief  and  redress  as  the  court  is  competent  to  give  in  the  premi- 
ses. And  the  libellant  may  further  require  the  defendant  to  answer  on  oath 
all  interrogatories  propounded  by  him  touching  all  and  singular  the  allegations 
in  the  libel  at  the  dose  or  conclusion  thereof. 

24. 

In  all  informations  and  libels,  in  causes  of  admiralty  and  maritime  jurisdic- 
tion, amendments,  in  matters  of  form,  may  be  made  at  any  time,  on  motion,  to 
the  court  as  of  course.  And  new  counts  may  be  filed,  and  amendments,  in 
matters  of  substance,  may  be  made,  upon  motion,  at  any  time  before  the  final 
decree,  upon  such  terms  as  the  court  shall  impose.  And  where  any  defect  of 
form  is  set  down  by  the  defendant  upon  special  exceptions  and  is  allowed,  the 
court  may,  in  granting  leave  to  amend,  impose  terms  upon  the  libellant. 

25. 

In  all  cases  of  libels  in  personam  the  court  may,  in  its  discretion,  upon  the 
appearance  of  the  defendant,  where  no  bail  has  been  taken,  and  no  attachment 
of  property  has  been  made  to  answer  the  exigency  of  the  suit,  require  the  de- 
fendant to  give  a  stipulation,  with  sureties  in  such  sum  as  the  court  shall  di- 
rect,'to  pay  all  costs  and  expenses  which  shall  be  awarded  against  him  in  the 
suit,  upon  the  final  adjudication  thereof,  or  by  any  interlocutory  order,  in  the 
prog^ress  of  the  suit 
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26. 

In  suits  m  rem  the  party  claiming  the  property  shall  verify  his  claim  on  oath 
or  solemn  affirmation,  stating  that  the  claimant  by  whom  or  on  whose  behalf 
the  claim  is  made,  is  the  true  and  hmorflde  owner,  and  that  no  other  person  is 
the  owner  thereof.  And  where  the  claim  is  put  in  by  an  agent  or  consignee, 
he  shall  also  make  oath  that  he  is  duly  authorized  thereto  by  the  owner ;  or  if 
the  property  be,  at  the  time  of  the  arrest,  in  the  possession  of  the  master  of  a 
ship,  that  he  is  the  lawful  bailee  thereof  for  the  owner.  And  upon  putting  in 
such  claim,  the  claimant  shall  file  a  stipulation,  with  sureties  in  such  sum  as 
the  court  shall  direct,  for  the  payment  of  all  costs  and  expenses  which  shall  be 
awarded  against  him  by  the  final  decree  of  the  court,  or,  upon  an  appeal,  by 
the  appellate  court 

27. 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether  in  rem  or 
in  personam^  the  answer  of  the  defendant  to  the  allegations  in  the  libel  shall 
be  on  oath  or  solemn  afltoiation ;  and  the  answer  shall  be  full  and  explicit  and 
distinct  to  each  separate  article  and  separate  allegation  in  the  libel,  in  the  same 
order  as  numbered  in  the  libel,  and  shall  also  answer  in  like  manner  each  inter- 
rogatory propounded  at  the  close  of  the  libeL* 

28. 

The  libellant  may  except  to  the  sufficiency,  or  fulness,  or  distinctness,  or  rel- 
evancy of  the  answer  to  the  articles  and  interrogatories  in  tiie  libel ;  and  if  the 
court  shall  adjudge  the  same  exceptions,  or  any  of  them,  to  be  good  and  valid, 
the  court  shall  order  the  defendant  forthwith,  within  such  time  as  the  court 
shall  direct,  to  answer  the  same,  and  may  further  order  the  defendant  to  pay 
such  costs  as  the  court  shall  adjudge  reasonable. 

29. 

If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the  libel  upon 
the  return  day  of  the  process,  or  other  day  assigned  by  the  court,  the  court 
shall  pronounce  him  to  be  in  contumacy  and  default ;  and  thereupon  the  libel 
shall  be  adjudged  to  be  taken  pro  confesso  against  him,  and  the  court  shall 
proceed  to  hear  the  cause  ex  parts  and  adjudge  therein  as  to  law  and  justice 
shall  appertain.  But  the  court  may,  in  its  discretion,  set  aside  the  default, 
and,  upon  the  application  of  the  defendant,  admit  him  to  make  answer  to  the 
libel  at  any  time  before  the  final  hearing  and  decree,  upon  his  payment  of  all 
the  costs  of  the  suit  up  to  the  time  of  granting  leave  therefor. 

*  Vide  Bole  49,  po9t^  page  876. 


374  APPENDIX. 

30. 

In  all  cases  wliere  the  defendant  answers,  but  does  not  answer  folly  and  ex- 
plicitly and  distinctly  to  all  the  matters  in  any  article  of  the  libel,  and  excep- 
tion is  taken  thereto  by  the  libellant,  and  the  exception  is  allowed,  the  court 
may,  by  attachment,  compel  the  defendant  to  make  further  answer  thereto,  or 
may  direct  the  matter  of  the  exception  to  be  taken  pro  eonfcMo  against  liie  de- 
fendant to  the  full  purport  and  effect  of  the  article  to  which  it  purports  to 
answer,  and  as  if  no  answer  had  been  put  in  thereto. 

* 

31. 

The  defendant  may  object,  by  his  answer,  to  answer  any  allegation  or  intov 
rogatory  contained  in  the  libel  which  will  expose  him  to  any  prosecution  or 
punishment  for  a  crime,  or  for  any  penalty  or  any  forfeiture  of  his  property  for 
any  penal  offence. 

32. 

The  defendant  shall  have  a  right  to  require  the  personal  answer  of  the  libel- 
lant upon  oath  or  solemn  affirmation  to  any  interrogatories  which  he  may,  at 
the  close  of  his  answer,  propound  to  the  libellant  touching  any  matters  charged 
in  the  libel,  or  touching  any  matter  of  defence  set  up  in  the  answer,  subject  to 
the  like  exception  as  to  matters  which  shall  expose  the  libellant  to  any  prose- 
cution, or  punishment,  or  forfeiture,  as  is  provided  in  the  81st  rule.  In  de- 
fault of  due  answer  by  the  libellant  to  such  interrogatories,  the  court  may  ad- 
judge the  libellant  to  be  in  default  and  dismiss  the  libel,  or  may  compel  his 
answer  in  the  premises  by  attachment,  or  take  the  subject-matter  of  the  interro- 
gatory pro  eonfesBO  in  favor  of  the  defendant,  as  the  court,  in  its  discretion, 
shall  deem  most  fit  to  promote' public  justice. 

33. 

Where  either  the'^^libellant  or  the  defendant  is  out  of  the  country,  or  unable, 
from  sickness  or  other  casualty,  to  make  an  answer  to  any  interrogatory  on  oath 
or  solemn  affirmation  at  the  proper  time,  the  court  may,  in  its  discretion,  in  fur- 
therance of  the  due  administration  of  justice,  dispense  therewith,  or  may 
award  a  commission  to  take  the  answer  of  the  def  aidant  when,  and  as  soon  as 
it  may  be  practicable. 

84. 

If  any  third  person  shall  intervene  in  any  cause  of  admiralty  and  maritime 
jmisdiction  in  rem  for  his  ovm  interest,  and  he  is  entitled,  according  to  the 
course  of  admiralty  proceedings,  to  be  heard  for  his  own  interest  therein,  he 
shall  propoimd  the  matter  in  suitable  allegations,  to  which,  if  admitted  by  the 
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court,  the  other  party  or  parties  in  the  suit  may  be  required,  b;  ( 
court,  to  make  due  answer ;  and  such  further  proceedings  shall  be ' 
cree  rendered  by  the  court  therein  as  to  law  and  justice  shall  appt 
every  snch  int«rvenor  shall  be  required,  upon  filing  his  allegation 
stipulation,  with  Buretiea,  to  abide  bj  the  final  decree  rendered  i 
and  to  pay  all  such  costs  and  expenses  and  damages  as  shall  be  i 
the  court  upon  the  final  decree,  whether  it  is  rendered  in  the  origin 
late  court. 


Stipulations  in  admiralty  and  maritime  suits  may  bo  taken  in  op 
by  the  proper  Judge  at  chambers,  or  under  his  order,  by  any  comi 
tbe  CQUrt  who  is  a  standing  commissioner  of  the  court,  and  is  no^ 
thorized  to  take  afBdavita  of  bail,  and  also  depomtions  in  dyil  can 
in  the  courts  of  tbe  United  States. 


Exceptions  may  be  taken  to  any  libel,  allegation;  or  answer,  for 
irrelevancy,  impertinence,  or  scandal ;  and  If,  upon  reference  to  a 
exception  shall  be  reported  to  be  so  objectionable,  and  allowed  b 
the  matter  shall  be  expunged,  at  the  cost  and  expenae  of  the  par 
libel  or  answer  the  same  is  found. 


37. 
In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  t 
oath  or  solemn  affirmation  as  to  the  debts,  credits,  or  effects  of  th 
in  his  hands,  and  to  such  interrogatories  touching  the  same  as  i 
pounded  by  the  libellant ;  and  if  he  shall  refuse  or  neglect  so  to  d 
may  award  compulsory  process  t'n  pertonam  against  him.  If  he 
debts,  credits,  or  effects,  the  same  shall  be  held  in  his  hands,  liabl 
the  exigency  of  the  stdt 


i'  wages,  or  bottomry,  or  sstvi^e,  or  other  pre 
rem,  where  freight  or  other  proceeds  of  property  are  attached  to  o 
by  the  suit,  which  are  in  the  handb  or  possesdon  of  any  person,  the 
npon  due  application,  by  petition  of  tlie  party  int«rested,  requin 
charged  with  tbe  poeeesslon  thereof  to  appear  and  show  cause  w 
sbonld  not  be  brought  into  com^  to  answer  the  exigency  of  the  s 
BO  snfilcient  cause  be  shown,  the  cdnrt  ma;  order  the  same  to  be  b 
court  to  answer  the  exigency  of  the  suit ;  and  upon  failure  of  t 
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comply  Tvith  the  order,  nii^  award  an  attachment,  or  other  compuMye  prooesB^ 
to  compel  obedience  thereto. 

39. 

If,  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prosecute  his 
suit,  according  to  the  course  and  orders  of  the  court,  he  shall  be  deemed  in  de- 
fault and  contumacy,  and  the  court  may,  upon  the  application  of  the  defend- 
ant, pronounce  the  suit  to  be  deserted,  and  the  same  may  be  dismissed  with 
costs. 

40. 

The  court  may,  in  its  discretion,  upon  the  motion  of  the  defendant  and  the 
payment  of  costs,  rescind  the  decree  in  any  suit  in  which,  on  account  of  his 
contumacy  and  default,  the  matter  of  the  libel  shall  have  been  decreed  agamst 
him,  and  grant  a  rehearing  thereof  at  any  time  within  ten  days  after  the  decree 
has  been  entered,  the  defendant  submitting  to  such  further  orders  and  terms.in 
the  premises  as  the  court  may  direct 

41. 

All  sales  of  property  under  any  decree  in  admiralty  shall  be  made  by  the 
marshal  or  his  deputy,  or  other  proper  officer  assigned  by  the  courts  where  the 
marshal  is  a  party  in  interest,  in  pursuance  of  the  orders  of  the  court ;  and  the 
proceeds  thereof,  when  sold,  shall  be  forthwith  paid  into  the  registry  of  the 
court  by  the  officer  making  the  sale,  to  be  disposed  of  by  the  court  according  to 
law. 

42. 

All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited  in  some 
bank  designated  by  the  court,  and  shall  be  so  deposited  in  the  name  of  the 
court,  and  shall  not  be  drawn  out  except  by  a  check  or  checks,  signed  by  a 
judge  of  the  court,  and  countersigned  by  the  derk,  stating  on  whose  account 
and  for  whose  use  it  is  drawn,  and  in  what  suit  and  out  of  what  fund  in  par- 
ticular it  is  paid.  The  clerk  shall  keep  a  regular  book,  containing  a  memoran- 
dum and  copy  of  all  the  checks  so  drawn,  and  the  date  thereof. 

43. 

Any  person  having  an  interest  in  any  proceeds  in  the  registry  of  the  court 
shall  have  a  right,  by  petition  and  summary  proceeding,  to  intervene  'pro  inter- 
esse  suo  for  a  delivery  thereof  to  him ;  and  upon  due  notice  to  the  adverse 
parties,  if  any,  the  court  shall  and  may  proceed  summarily  to  hear  and  decide 
thereon,  and  to  decree  therein  according  to  law  and  justice.     And  if  such  pcti- 


ADMIRALTT  BULES.  377 

tion  or  daam  shall  be  deserted,  or,  upon  a  hearing,  be  dismissed,  the  court 
may,  in  its  discretion,  award  costs  against  the  petitioner  in  favor  of  the  adverse 
party. 

In  cases  where  the  court  shall  deem  it  expedient  or  necessary  for  the  purposes 
of  justice,  the  court  may  refer  any  mattera  arising  in  the  progress  of  the  suit  to 
one  or  more  commissioners,  to  be  appointed  by  the  court  to  hear  the  parties 
and  make  report  therein.  And  such  commissioner  or  commissioners  shall  have 
and  possess  all  the  powers  in  the  premises  which  are  usually  given  to  or  exer- 
cised by  masters  in  chancery  in  reference  to  them^  including  the  power  to  ad- 
minister oaths  to  and  examine  the  parties  and  witnesses  touching  the  premises. 

45. 

All  appeals  from  the  district  to  the  circuit  court  must  be  made  while  the 
court  is  sitting,  or  within  such  other  period  as  shall  be  designated  by  the  dis- 
trict court  by  its  general  rules,  or  by  an  order  specially  made  in  the  particular 
suit 

46. 

In  all  cases  not  provided  for  by  the  foregoing  rules  the  district  and  circuit 
courts  are  to  regulate  the  practice  of  the  said  courts,  respectively,  in  such  man- 
ner as  they  shall  deem  most  expedient  for  the  due  administration  of  justice  in 
suits  in  admiralty. 

47. 

These  rules  shall  be  in  force  in  all  the  circuit  and  distiict  courts  of  the  United 
States  from  and  after  the  first  day  of  September  next. 

It  is  ordered  by  the  court  that  the  foregoing  rules  be,  and  they  are,  adopted 
and  promulgated  as  rules  for  the  regulation  and  government  of  the  practice  of 
the  circuit  courts  and  district  courts  of  the  United  States  in  suits  in  admiralty 
on  the  instance  side  of  the  courts ;  and  that  the  reporter  of  the  court  do  cause 
the  same  to  be  published  in  the  next  volume  of  his  reports,  and  that  he  do 
cause  such  additional  copies  thereof  to  be  published  as  he  may  deem  expedient 
for  the  due  information  of  the  bar  and  bench  in  the  respective  districts  and 
circuits. 

1845,  March  5. 

DECEMBER  TERM,  1850. 

Ordered^  That  the  following  supplemental  rules  be  added  to  the  rules  hereto- 
fore adopted  by  this  court  for  regulating  proceedings  in  admiralty : 
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48. 

In  all  suits  in  personam  where  a  simple  warrant  of  arrest  issues  and  is  exe- 
cuted, bail  shall  be  taken  by  the  marshal  and  the  court  in  those  cases  only  in 
which  it  is  required  by  the  laws  of  the  State  where  an  arrest  is  made  upon  simi- 
lar or  analogous  process  issuing  from  the  State  courts. 

And  imprisonment  for  debt,  on  process  issuing  out  of  the  admiralty  courts 
Sa  abolished  in  all  cases  where,  by  the  laws  of  the  State  in  which  the  court  is 
held,  imprisonment  for  debt  has  been,  or  shall  be  hereafter,  abolished,  upon 
similar  or  analogous  process  issuing  from  a  State  court 

49. 

The  twenty-seventh  rule  shall  not  apply  to  cases  where  the  sum  or  value  in 
dispute  does  not  exceed  fifty  dollars,  exclusive  of  costs,  unless  the  district  court 
shall  be  of  opinion  that  the  proceedings  prescribed  by  that  rule  are  necessary 
for  the  purposes  of  justice  in  the  case  before  the  court 

All  rules  and  parts  of  rules  heretofore  adopted  inconsistent  with  this  order 
are  hergby  repealed  and  annulled. 

It  is  further  ordered  that  these  rules  be  published  in  the  next  volume  of  the 
Reports  of  the  Decisions  of  this  court,  and  that  the  derk  cause  them  to  be 
forthwith  printed  and  transmitted  to  the  several  district  courts. 

1861,  January  9. 

DECEMBER  TERM,  1851. 

50. 

Ordered,  That  further  proof  taken  in  a  circuit  court  upon  an  admiralty  ap- 
peal shall  be  by  deposition,  taken  before  some  commissioner  appointed  by  a 
circuit  court,  pursuant  to  the  acts  of  Congress  in  that  behalf,  or  before  some 
officer  authorized  to  take  depositions  by  the  thirtieth  section  of  the  act  of  Con- 
grress  of  the  24th  of  September,  1789,  upon  an  oral  examination  and  cross-ex- 
amination, unless  the  court  in  which  such  appeal  shall  be  pending,  or  one  of 
the  judges  thereof,  shall,  upon  motion,  allow  a  commission  to  issue  to  take 
such  deposition  upon  written  interrogatories  and  cross-interrogatories.  When 
such  deposition  shall  be  taken  by  oral  examination,  a  notification  from  the 
magistrate  before  whom  it  is  to  be  taken,  or  from  the  derk  of  the  court  in 
which  sudi  appeal  shall  be  pending,  to  the  adverse  party  to  be  present  at  the 
taking  of  the  same,  and  to  put  interrogatories,  if  he  think  fit,  shall  be  served 
on  the  adverse  party,  or  his  attorney,  allowing  time  for  their  attendance  after 
being  notified  not  less  than  twenty-four  hours,  and  in  addition  thereto  one  day, 
Sundays  exdusive,  for  every  twenty  miles  travel :  Pratnded,  That  the  court  in  * 
which  such  appeal  may  be  pending,  or  either  of  the  judges  thereof,  may,  upon 
motion,  increase  or  diminish  the  length  of  notice  above  required. 
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51. 

Ordered,  That  when  oral  eyidenoe  shall  be  taken  down  by  the  clerk  of  the 
district  court,  pursuant  to  the  above-mentioned  section  of  the  act  of  Congress, 
and  shall  be  transmitted  to  the  circuit  court,  the  same  may  be  used  in  evidence 
on  the  appeal,  saving  to  each  party  the  right  to  take  the  depositions  of  the 
smne  witnesses,  or  either  of  them,  if  he  should  so  elect 


DECEMBER  TERM,  1854. 

Ordered^  That  the  following  supplemental  rules  be  added  *to  the  roles  here- 
tofore adopted  by  this  court  for  r^^atlng  proceedings  in  admiralty : 

52. 

When  the  defendant,  in  his  answer,  alleges  new  facts,  these  shall  be  consid- 
ered as  denied  by  the  libellant,  and  no  replication,  gen(»:al  or  special,  shall  be 
allowed.  But  within  such  time  after  the  answer  is  filed  as  shall  be  fixed  by  the 
district  court,  either  by  general  rule  or  by  special  order,  the  libellant  may 
amend  his  Ub;i  so  as  to  coTL  and  avoid,  ore^  ora,id  tothe  ne^ma^ 
ters  set  forth  in  the  answer ;  and  within  such  time  as  may  be  fixed,  in  like 
manner,  the  defendant  shall  answer  such  amendments. 

53. 

The  clerks  of  the  district  courts  shaU  make  up  the  records  to  be  transmitted 
to  the  circuit  courts  on  appeals,  so  that  the  same  shaU  contain  the  following : 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original  parties,  and  those  who 
have  become  parties  before  the  appeal,  if  any  change  has  taken  place. 

8.  If  bail  was  taken,  or  property  was  attached  or  arrested,  the  process  of 
arrest  or  attachment  and  the  service  thereof,  all  bail  and  stipulations,  and,  if 
any  sale  has  been  made,  the  orders,  warrants,  and  reports  relating  thereto. 

4.  The  Hbel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits  annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libellant,  and  any  exhibits  not  annexed 
totiie  libeL 

7.  The  testimony  on  the  part  of  the  defendant,  and  any  exhibits  not  annexed 
to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was  made. 

9.  Any  report  of  an  assessor  or  assessors,  if  excepted  to,  with  the  orders  of 
the  court  respecting  the  same,  and  the  exceptions  to  the  report  If  the  report 
was  not  excepted  to,  only  the  fact  that  a  reference  was  made,  and  so  much  of 
the  report  as  shows  what  results  were  arrived  at  by  the  assessor,  are  to  be  stated. 

10.  The  final  decree. 
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11.  The  prayer  for  an  appeal,  and  the  action  of  the  district  court  thereon ; 
and  no  reasons  of  appeal  shall  be  filed  or  inserted  in  the  transcript. 
The  following  shall  be  omitted : 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which  are  merely  prepara- 
tory for  triaL 

8.  The  commissions  to  take  depositions,  notices  therefor,  their  captions,  and 
certificates  of  their  being  sworn  to,  unless  some  exception  to  a  deposition  in  the 
district  court  was  founded  on  some  one  or  more  of  these ;  in  which  case  so 
much  of  either  of  them  as  may  be  involved  in  the  exception  diall  be  set  out. 
In  all  other  cases  it  shall  be  sufiicient  to  give  the  name  of  the  witness,  and  to 
copy  the  interrogatories  and  answers,  and  to  state  the  name  of  the  oonunis- 
sioner,  and  the  place  where  and  the  date  when  the  deposition  was  sworn  to ; 
and  in  copying  all  depositions  taken  on  interrogatories,  the  answer  staR  be  in- 
serted immediately  following  the  question. 

The  derk  of  the  district  court  shall  page  the  copy  of  the  record  thus  made 
up,  and  shall  make  an  index  thereto,  and  he  shall  certify  the  entire  document, 
at  the  end  thereof,  under  the  seal  of  the  court,  to  be  a  transcript  of  the  record 
of  the  district  court  in  the  cause  named  at  the  beginning  of  the  copy  made  up 
pursuant  to  this  rule ;  and  no  other  certificate  of  the  record  shall  be  needful  or 
inserted. 

DECEMBER  TERM,  1858. 

No.  12. 

Orderedy  That  the  twelfth  rule  of  practice  prescribed  by  this  court  at  De- 
cember term,  1844,  in  cases  of  admiralty  and  maritime  jurisdiction,  be  and 
the  same  is  hereby  repealed,  and  the  following  rule  of  practice  is  substituted 
in  its  place : 

'*  In  all  suits  by  material  men  for  supplies  or  repairs,  or  other  necessaries  for 
a  foreign  ship,  or  for  a  ship  in  a  foreign  port,  the  libellant  may  proceed  against 
the  ship  and  freight  in  rem,  or  against  the  master  or  owner  alone  in  per»onam. 
And  the  like  proceeding  in  personam,  but  not  in  rem,  diall  apply  to  cases  of 
domestic  ships  for  supplies,  repairs,  or  other  necessaries." 

This  order  to  take  effect  and  be  in  force  from  and  after  the  first  day  of  May, 
1859. 

DECEMBER  TERM,  1868. 
No.  54. 

Whenever  a  cross-libel  is  filed  upon  any  counter-claim  arising  out  of  the  same 
cause  of  action  for  which  the  original  libel  was  filed,  the  respondents  in  the 
cross-libel  shall  give  security  in  the  usual  amount  and  form,  to  respond  in  dam- 
ages as  claimed  in  said  cross-libel,  unless  the  court  on  cause  shown,  shall  other- 
wise direct ;  and  all  proceedings  upon  the  original  libel  shall  be  stayed  until 
such  security  shall  be  given. 


RULES 


OP  THE 


SUPREME  COURT  OF  THE  UNITED  STATES, 


No.  1. 

CLERK. 

The  derk  of  this  court  shall  reside  and  keep  the  office  at  the  seat  of  the 
national  goyemment,  and  he  shall  not  practice  either  as  an  attorney  or  coun- 
sellor in  this  court  or  in  any  other  court  while  he  shall  continue  to  be  derk  of 
this  court 

The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the 
court-room,  or  from  the  office,  without  an  order  from  the  court 

No.  2. 

ATTORNEYS. 

It  shall  be  requisite  to  the  admission  of  attorneys  and  counsellors  to  practice 
in  this  court,  that  they  shall  have  been  such  j^r  three  years  past  in  the  supreme 
courts  of  the  States  to  which  they  respectively  belong,  and  that  their  private 
and  professional  character  shall  appear  to  be  fair. 

They  shall  respectively  take  the  following  oath  or  affirmation,  viz : 
I,  ,  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  will 

demean  mysdf,  as  an  attorney  and  counsellor  of  this  court,  uprightly,  and  ac- 
cording to  law ;  and  that  I  will  support  the  Constitution  of  the  United  States. 

No.   3. 

PRACTICE. 

This  court  consider  tihie  practice  of  the  courts  of  Kings  Bench,  and  of 
Chancery,  in  England,  as  affording  outlines  for  the  practice  of  this  court ;  and 
they  will,  from  time  to  time,  make  such  alterations  therein  as  circumstances 
may  render  necessary. 
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No.  4. 
BILL  OP  EXCEPnONa 

Hereafter  the  judges  of  the  circuit  and  district  courts  shall  not  allow  any  bill 
of  exceptions,  which  ahaR  contain  the  charge  of  the  court  at  large  to  the  jury 
in  trials  at  common  law,  upon  any  general  exception  to  the  whole  of  sudi 
charge.  But  the  party  excepting  shall  be  required  to  state  distinctly  the  sev- 
eral matters  of  law  in  such  charge  to  which  he  excepts ;  and  such  matters  of 
law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions,  and  allowed  by 
the  court 

No.  5. 
PROCESS. 

All  process  of  this  court  shaU  be  in  the  name  of  the  President  of  the  United 
States. 

When  process  at  common  law,  or  in  equity,  shall  issue  against  a  State,  the 
same  shall  be  served  on  the  governor,  or  chief  executive  magistrate,  and  attor- 
ney general,  of  such  State. 

Process  of  subpoena,  issuing  out  of  this  court,  in  any  suit  in  equity,  shall  be 
served  on  the  defendant  sixty  days  before  the  return  day  of  the  said  process ; 
and  if  the  defendant,  on  such  service  of  the  subpoena,  shall  not  appear  at  the 
return  day  contained  therein,  the  complainant  shall  be  at  Uberty  to  proceed  ex 
parte. 

No.  6. 

MOTIONS. 

All  motions  hereafter  made  to  the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 

No.  7. 

LAW  LIBRARY. 

1.  During  the  session  of  the  court,  any  gentleman  of  the  bar  having  a  cause 
on  the  docket,  and  wishing  to  use  any  book  or  books  in  the  law  library,  diall 
be  at  liberty,  upon  application  to  the  derk  of  the  court,  to  receive  an  order  to 
take  the  same  (not  exceeding  at  any  one  time  three)  from  the  libraiy,  he  being 
thereby  responsible  for  the  due  return  of  the  same  within  a  reasonable  time,  or 
when  required  by  the  derk.  And  it  shall  be  the  duty  of  the  derk  to  keep,  in  a 
book  for  that  purpose,  a  record  of  all  books  so  delivered,  which  are  to  be 
charged  against  the  party  receiving  the  same.  And  in  case  the  same  shall  not 
be  so  returned,  the  party  recdving  the  same  shall  be  responsible  for,  and  forfeit 
and  pay  twice  the  value  thereof;  as  also  one  dollar  p^  day  for  each  day's  de- 
tention beyond  the  limited  time. 
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CONFERENCE-ROOM. 

2.  The  derk  shall  take  charge  of  the  books  of  the  court,  together  with  such 
of  the  duplicate  lawbooks  as  Congress  may  direct  to  be  transferred  to  the  court, 
and  arrange  them  in  the  conference-room,  which  he  shall  have  fitted  up  in  a 
proper  manner ;  and  he  shall  not  permit  such  books  to  be  taken  therefrom,  by 
any  one,  except  the  judges  of  the  court 


No.  8. 
RETURN  TO  WRIT  OF  ERROR. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  shall  be  directed,  may 
make  return  of  the  same,  by  transmitting  a  true  copy  of  the  record,  and  of  all 
proceedings  in  the  cause,  under  his  hand  and  the  seal  of  the  court 

2.  No  cause  will  hereafter  be  heard  until  a  complete  record,  containing  in  it- 
self, without  references  aliunde,  all  the  papers,  exhibits,  depositions,  and  other 
proceedings  which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

3.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  presiding 
judge  in  any  circuit  court,  or  district  court  exercising  circuit  court  jurisdiction, 
that  original  papers  of  any  kind  should  be  inspected  in  this  court,  upon  appeal 
or  writ  of  error,  such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
keeping, transporting,  and  return  of  such  original  papers  as  to  him  may  seem 
proper ;  and  this  court  will  receive  and  consider  such  original  papers  in  con- 
nexion with  the  transcript  of  the  proceedings. 


No.  9. 
DOCKETING  CASES. 
1.  In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be  brought  to  this 
court  from  any  judgment  or  decree  rendered  thirty  days  before  the  commence- 
ment of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant,  as 
the  case  may  be,  to  docket  the  cause  and  file  the  record  thereof  with  the  derk 
of  this  court  within  the  first  six  days  of  the  term ;  and  if  the  writ  of  error  or 
i^peal  shall  be  brought  from  a  judgment  or  decree  rendered  less  than  thirty 
days  before  the  commencement  of  the  term,  it  shall  be  the  duty  of  the  plaintiff 
in  error  or  appellant  to  docket  the  cause,  and  file  the  record  thereof  with  the 
derk  of  this  court  within  the  first  thirty  days  of  the  term ;  and  if  the  plaintiff 
in  error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in  error 
or  appellee  may  have  the  case  docketed  and  dismissed,  upon  producing  a  cer- 
tificate from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  ren- 
dered, stating  the  cause,  and  certifying  that  such  writ  of  error  or  appeal  has  been 
duly  sued  out  and  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  ap- 
pellant be  entitled  to  docket  the  cause  and  file  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court 
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2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
cause,  and  file  a  copy  of  the  record  with  the  clerk  of  the  court ;  and  if  the  case 
is  docketed,  and  a  copy  of  the  record  filed  with  the  clerk  of  this  court  by  the 
plaintiff  or  appellant,  within  the  periods  of  time  above  limited  and  prescribed 
by  this  rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  thereafter  dur- 
ing the  term,  the  case  shall  stand  for  argument  at  the  term. 

8.  In  all  cases  where  the  period  of  thirty  days  is  mentioned  in  this  rule,  it 
shall  be  extended  to  sixty  days  in  writs  of  error  and  appeals  from  Calif omia, 
Oregon,  Washington,  New  Mexico,  Utah,  and  Nevada. 

No.  10. 
SECURITY  FOR  COSTS. 

1.  In  all  cases  the  derk  shall  take  of  the  party  a  bond,  with  competent  surety 
to  secure  his  fees,  in  the  penalty  of  two  hundred  dollars ;  or  a  deposit  of  that 
amount  to  be  placed  in  bank  subject  to  his  draft 

PRINTING  RECORDS. 

2.  In  all  cases,  the  derk  shall  have  fifteen  copies  of  the  records  printed  for 
the  courts  and  the  costs  of  printing  shall  be  charged  to  the  government  in  the 
expenses  of  the  court 

8.  The  clerk  shall  furnish  copies  for  the  printer,  shall  supervise  the  printing, 
and  shall  take  care  of  and  distribute  the  printed  copies  to  the  judges,  the  re- 
porter, and  the  parties,  from  time  to  time,  as  required. 

4.  In  each  case  the  clerk  shall  charge  the  parties  the  legal  fees  for  but  the 
one  manuscript  copy  in  that  case. 

5.  In  all  cases  the  derk  shall  deliver  a  copy  of  the  printed  record  to  each 
party ;  and  in  cases  of  dismission,  reversal,  or  afiirmance  with  costs,  the  fees 
for  the  said  manuscript  copy  of  the  record  shall  be  taxed  against  the  party 
against  whom  costs  are  given,  and  which  charge  indudes  the  charge  for  the 
copy  furnished  him. 

6.  In  cases  of  dismission  for  want  of  jurisdiction,  each  party  shall  be  diarged 
with  one-half  the  legal  fees  for  a  copy. 


ATTACHMENT  FOR  COSTa 

7.  Upon  the  derk  of  this  couri;  producing  satisfactory  evidence,  by  afi&davit, 
or  the  acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a  copy 
of  the  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  parties  or 
their  sureties,  an  attachment  shall  issue  against  such  parties  or  sureties,  respect- 
ively, to  compel  payment  of  the  said  fees. 
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No.  11. 
TRANSLATIONS. 

Whenever  any  record,  transmitted  to  this  court  upon  a  writ  of  errolr  or  ap- 
peal, shall  contain  any  document,  paper,  testimony,  or  other  proceeding  in  a  for- 
eign language,  and  the  record  does  not  also  contain  a  translation  of  such  docu- 
ment, paper,  testimony,  or  other  proceeding,  made  under  the  authority  of  the 
inferior  court,  or  admitted  to  be  correct,  the  record  shall  not  be  printed,  but 
the  case  shall  be  reported  to  this  court  by  the  clerk,  and  the  court  will  there- 
upon remand  it  to  the  inferior  court  in  order  that  a  translation  may  be  there 
supplied  and  inserted  in  the  record. 

No.  12. 

EVIDENCE. 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court,  the  depositions 
which  shall  be  taken  shall  be  by  a  commission  to  be  issued  from  this  court,  or 
from  any  circuit  court  of  the  United  States. 

2.  In  aU  cases  of  admiralty  and  maritime  jurisdiction,  where  new  evidence 
shall  be  admissible  in  this  court,  the  evidence  by  testimony  of  witnesses  shall  be 
taken  under  a  commission  to  be  issued  from  this  court,  or  from  any  circuit  court 
of  the  United  States,  under  the  direction  of  any  judge  thereof ;  and  no  such 
commission  shall  issue  but  upon  interrogatories  to  be  filed  by  the  party  apply- 
ing for  the  commission,  and  notice  to  the  opposite  party  or  his  agent  or  attor- 
ney, accompanied  with  a  copy  of  the  interrogatories  so  filed,  to  file  cross-inter- 
rogatories within  twenty  days  from  the  service  of  such  notice :  Provided,  how- 
eoer.  That  nothing  in  this  rule  shall  prevent  any  party  from  giving  oral  testi- 
mony in  open  court  in  cases  where,  by  laW,  it  is  admissible. 

No.  13. 
DEEDS,  ETC.,  NOT  OBJECTED  TO,  ETC.,  ADMITrED,  ETC. 

In  all  cases  of  equity  and  admiralty  jurisdiction  heard  in  this  court,  no  ob- 
jection shall  hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any  depo 
sition,  deed,  grant,  or  other  exhibit  found  in  the  record  as  evidence,  unless  ob- 
jection was  taken  thereto  in  the  court  below  and  entered  of  record ;  but  the 
same  shall  otherwise  be  deemed  to  have  been  admitted  by  consent 

No.  14. 

CERTIORARL 

No  certiorari  for  diminution  of  the  record  shall  be  hereafter  awarded  in  any 
cause,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts  on  which 
the  same  is  founded,  shall,  if  not  admitted  by  the  other  party,  be  verified  by 
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affidavit  And  all  motions  for  such  certiorari  shall  be  made  at  the  first  term 
of  the  entry  of  the  cause ;  otherwise  the  same  shall  not  be  granted,  unless  upon 
special  cause  shown  to  the  court  accounting  satisfactorily  for  the  delay. 

No.  15. 
DEATH  OP  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal,  in  this  court,  either  party 
shall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the  deceased 
party,  according  to  the  nature  of  the  case,  may  voluntarily  come  in  and  be  ad- 
mitted parties  to  the  suit,  and  thereupon  the  cause  shall  be  heard  and  deter- 
mined ^  in  other  cases ;  and  if  such  representatives  shall  not  voluntarily  become 
parties,  then  the  other  party  may  suggest  the  death  on  the  record,  and  there- 
upon, on  motion,  obtain  an  order,  that  unless  such  representatives  shall  become 
parties  within  the  first  ten  days  of  the  ensuing  term,  the  party  moving  for  such 
order,  if  defendant  in  error,  shall  be  entitled  to  have  the  writ  of  error  or  appeal 
dismissed ;  and  if  the  party  so  moving  shall  be  plaintiff  in  error,  he  shall  be 
entitled  to  open  the  record,  and  on  hearing  have  the  same  reversed  if  it  be 
erroneous :  Promded,  hawever,  That  a  copy  of  every  such  order  shall  be  printed 
in  some  newspaper  at  the  seat  of  government  in  which  the  laws  of  the  United 
States  shall  be  printed  by  authority,  for  three  successive  weeks,  at  least  sixty 
days  before  the  beginning  of  the  term  of  the  Supreme  Court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of  the 
deceased  do  not  appear  by  the  tenth  day  of  the  second  term  next  succeeding 
the  suggestion,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

No.  16. 

NO  APPEARANCE  OP  PLAINTIPP. 

Where  there  is  no  appearance  for  the  plaintiff  when  the  case  is  called  for 
trial,  the  defendant  may  have  the  plaintiff  called  and  dismiss  the  writ  of  error, 
or  may  open  the  record  and  pray  for  an  affirmance. 

No.  17. 

NO  APPEARANCE  OP  DEPENDANT. 

Where  the  defendant  fails  to  appear  when  the  cause  shall  be  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff,  and  to 
give  judgment  according  to  the  right  of  the  cause. 


BUPKEMB  OOUBT  BULES.  387 

No.  18.       . 

NO  APPEAHANCE  OP  EITHER  PARTT. 
When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  no  appearance 
is  entered  for  either  party,  the  case  shall  be  dismissed  at  the  costs  of  the  plain- 
tiff. 

No.  19. 

NEITHER  PARTY  READY  AT  SECOND  TERM. 
When  a  case  is  called  for  argument  at  two  successive  terms,  and  upon  the 
call  at  the  second  term  neither  party  is  prepared  to  argue  it,  it  shall  be  dis- 
missed at  the  costs  of  the  plaintiff,  unless  sufficient  cause  is  shown  for  further 
postponement. 

No.  20. 

PRINTED  ARGUMENTS.' 

1.  In  all  cases  brought  here  on  appeal,  writ  of  error,  or  otherwise,  the  court 
will  receive  printed  arguments  without  regard  to  the  number  of  the  case  on  the 
docket,  if  the  counsel  on  both  sides  shall  choose  so  to  submit  the  same  within 
the  first  sixty  days  of  the  term ;  but  twenty  copies  of  the  arguments,  signed  by 
attorneys  or  counsellor^  of  this  court,  must  be  first  filed :  ten  of  these  copies  for 
the  court,  two  for  the  reporter,  three  to  be  retained  by  the  clerk,  and  the  resi- 
due for  counseL 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a  printed 
argument  shall  be  filed  for  one  or  both  parties,  the  case  shall  stand  on  the 
same  footing  as  if  there  were  an  appearance  by  counseL 

8.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the  docket,  and 
argued  orally  in  behalf  of  only  one  of  the  parties,  no  printed  argument  will  be 
received  unless  it  is  filed  before  the  oral  argument  begins,  and  the  court  will 
proceed  to  consider  and  decide  the  case  upon  the  ex  parte  argument. 

No.  21. 

TWO  COUNSEL. 

1.  Only  two  counsel  shall  be  permitted  to  argue  for  each  party,  plaintiff  and 
defendant,  in  a  cause. 

TWO  HOURS. 

2.  No  counsel  will  be  permitted  to  speak  in  the  argument  of  any  case  more 
than  two  hours,  without  the  special  leave  of  the  court  granted  before  the  argu- 
ment begins. 

BRIEFS. 

8.  Counsel  will  not  be  heard  un}ess  a  printed  brief  or  abstract  of  the  case  be 
first  filed,  together  with  the  points  intended  to  be  made,  and  the  authorities 
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intended  to  be  cited  in  support  of  them  arranged  under  the  respective  points 
and  no  other  book  or  case  shall  be  referred  to  in  the  argument 
4,  The  same  shall  be  signed  by  an  attorney  or  counsellor  of  this  court 

0.  If  one  of  the  parties  omits  to  file  such  a  statement,  he  cannot  be  heard, 
and  the  case  will  be  heard  ex  parte  upon  the  argument  of  the  party  by  whom 
the  statement  is  filed. 

6.  Twenty  printed  copies  of  the  abstract,  points,  and  authorities  required  by 
this  rule  shall  be  filed  with  the  derk  by  the  plaintiff  in  error  or  appellant  six 
days,  and  by  the  defendant  in  error  or  appellee  three  days,  before  the  case  is 
called  for  argument 

7.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief  or 
argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party ;  but  if 
a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be  entitled  to  be 
heard  by  two  counseL 

No.  22. 

ORDER  OF  ARGUMENT. 
The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to  open  and  conclude 
the  case.     B.ut  when  there  are  cross-appeals,  they  shall  be  argued  together  as 
one  case,  and  the  plaintiff  in  the  court  below  shall  be  entitled  to  open  and 
conclude  the  argument. 

No.  23. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  to  this  court,  and  the  judg- 
ment of  the  inferior  court  is  afiSrmed,  the  interest  shall  be  calculated  and  levied 
from  the  date  of  the  judgment  below,  until  the  same  is  paid*  at  the  same  rate 
that  similar  judgments  bear  interest  in  the  courts  of  the  State  where  such  judg- 
ment is  rendered. 

2.  In  all  cases  where  a  writ  of  error  ahall  delay  the  proceedings  on  the  judg- 
ment of  the  inferior  court,  and  shall  appeal*  to  have  been  sued  out  merely  for 
delay,  damages  shall  be  awarded,  at  the  rate  of  ten  per  centum  per  annum  on 
the  amount  of  the  judgment;  and  the  said  damages  shall  be  calculated  from 
the  date  of  the  judgment  in  the  court  below,  until  the  money  is  paid. 

8.  The  same  rule  shall  be  appUed  to  decrees  for  the  payment  of  money  in 
cases  in  chancery,  unless  otherMse  ordered  by  this  court.  * 

No.  24. 

cosTa 

. ,.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except  where 
the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  for  the 

*  InteoEWt  not  aUowsd  in  adndrdty,  nnlesB  specdftUy  diz«ot»d  by  tlu  (90How.  p.lK6.) 
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defendant  in  error  or  appellee,  as  the  case  may  be,  unless  otherwise  agreed  by 
the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  as  the  case  may  be, 
unless  otherwise  ordered  by  the  court 

8.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs  shall  be 
allowed  to  the  plaintiff  in  error  or  appellant,  as  the  case  may  be,  unless  other- 
wise ordered  by  the  court  The  costs  of  the  transcript  of  the  record  from  the 
court  below  shall  be  a  part  of  such  costs. 

4.  Neither  of  the  foregoing  rules  shall  apply  to  cases  where  the  United  States 
are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed  in  this  court  for  or 
against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  issue  a  mandate,  or  other  proper  process,  in  the  nature  of  a  pro- 
cedendo,  to  the  court  below,  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such  court 
as  to  law  and  justice  may  appertain. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk  to 
insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper  process, 
sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items  taxed  in 
details 

No.  25. 
OPINIONS  OP  THE  COURT. 

1.  All  opinions  deHvered  by  the  court  shall  immediately,  upon  the  delivery 
thereof,  be  delivered  over  to  the  clerk  to  be  recorded.  And  it  shall  be  the  duty 
of  the  clerk  to  cause  the  same  to  be  forthwith  recorded,  and  to  deliver  the  orig- 
inals, with  a  transcript  of  the  judgment  or  decree  of  the  court  thereon,  to  the 
reporter,  as  soon  as  the  same  shall  be  recorded. 

2.  And  all  the  opinions  of  the  court,  as  far  as  practicable,  shaU  be  recorded 
during  the  term,  so  that  the  publication  of  the  reports  may  not  be  delayed 
thereby. 

8.  The  original  opinions  of  the  court,  delivered  to  the  reporter,  shall  be  filed 
with  the  derk  of  this  court  for  preservation  as  soon  as  the  volume  of  reports 
for  the  term  at  which  they  are  delivered  shall  be  published. 


No.  26. 

CALL  OP  THE  DOCKET. 

The  court  on  the  second  day  in  each  term  will  commence  calling  the  cases 
for  argument  in  the  order  in  which  they  stand  on  the  docket,  and  proceed  from 
day  to  day  during  the  term,  in  the  same  order ;  and  if  the  parties,  or  either  of 
them,  shall  be  ready  when  the  case  is  called,  the  same  will  be  heard ;  and  if 
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neither  parfcy  shall  be  ready  to  proceed  in  the  alignment,  the  cause  shall  go 
down  to  the  foot  of  the  docket,  unless  some  good  and  satisfactory  reason  to 
the  contrary  shall  be  shown  to  the  court  Ten  causes  only  shall  be  considered 
as  liable  to  be  called  on  each  day  during  the  term,  including  the  one  under  ar- 
gument, if  the  same  shall  not  be  concluded  on  the  preceding  day.  No  cause 
shall  be  taken  up  out  of  the  order  on  the  docket,  or  be  set  down  for  any  par- 
ticular day,  except  under  special  and  peculiar  circumstances  to  be  shown  to  the 
court  Every  cause  which  shall  have  been  called  in  its  order,  and  passed,  and 
put  at  the  foot  of  the  docket,  shall,  if  not  again  reached  during  the  term  it 
was  called,  be  continued  to  the  next  term  of  the  court* 


'     No.  27. 

MOnON  DAY. 

The  court  will  not  hear  arguments  on  Saturday  (unless  for  special  cause  it 
shall  order  to  the  contrary),  but  will  devote  that  day  to  the  other  business  of 
the  court ;  and  on  Friday  in  each  week,  during  the  sitting  of  the  court,  mo- 
tions in  cases  not  required  by  the  rules  of  the  court  to  be  put  on  the  docket 
shall  be  entitled  to  preference,  if  such  motions  shall  be  made  before  the  court 
shall  have  entered  on  the  hearing  of  a  cause  upon  the  docket 

No.  28. 

ADJOURNMENT. 

The  court  will,  at  every  session,  announce  on  what  day  it  will  adjourn  at 
least  ten  days  before  the  time  which,  shall  be  fixed  upon ;  and  the  court  will 
take  up  no  case  for  argument,  nor  receive  any  case  upon  printed  briefs,  within 
three  days  next  before  the  day  fixed  upon  for  adjournment 

No;  29. 
DISMISSING  CASES  IN  VACATION. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court  or  the  appellant  and  appellee  in  any  appeal,  shall  at  any  time  hereafter, 
in  vacation  and  out  of  term  time,  by  their  respective  attorneys,  who  are  entered 
as  such  on  the  record,  sign  and  file  with  the  clerk  an  agreement  in  writing  di- 
recting the  case  to  be  dismissed,  and  specifying  the  terms  upon  which  it  is  to 
be  dismissed  as  to  costs,  and  also  paying  to  the  derk  any  fees  that  may  be  due 
to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and  to  give 
to  either  party  which  may  request  it  a  copy  of  the  agreement  filed ;  but  no 
mandate  or  other  process  is  to  issue  without  an  order  by  the  court 

*  Hoc  Bole  No.  80. 
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No.  .30. 

CALL  OP  THE  DOCOSET. 

All  cases  on  the  calendar,  except  cases  advanced  as  hereinafter  proyided, 
shall  be  heard  when  reached  in  the  regular  call  of  the  docket,  and  in  the  order 
in  which  they  are  entered. 

Criminal  cases  may  be  advanced,  by  leave  of  the  Court,  on  motion  of  either 
party. 

Bevenne  cases  and  cases  in  whic^  the  United  States  are  concerned,  which  also 
involve  or  affect  some  matter  of  general  public  interest,  may  also,  by  leave  of 
the  court,  be  advanced  on  motion  of  the  Attomey-GteneraL 

Two  or  more  cases  also  involving  the  same  question  may,  by  the  leave  of  the 
court,  be  heard  together,  but  they  must  be  argued  as  one  case.* 

.       No.  31. 

APPEARANCE  —  NOTICE  OF  MOTIONa 

Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of  error  or 
appeal,  the  appearance  of  the  counsel  for  the  plaintiff  in  error  or  appellant 
shall  be  entered,  and  no  motion  to  dismias,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 

No.  32, 
SUPERSEDEAa 

Superseckas  bonds  in  the  Circuit  Courts  must  be  taken,  with  good  and  boSL- 
dent  security,  that  the  plaintiff  in  error  or  appellant  shall  prosecute  his  writ  or 
appeal  to  effect  and  answer  all  damages  and  costs,  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for  the  recovery  of 
money  not  otherwise  secured,  must  be  for  the  whole  amount  of  the  judgment  or 
decree,  including  **  just  damages  for  delay,''  and  dosts  and  interest  on  the  ap- 
peal ;  but  in  all  suits  where  the  property  in  controversy  necessarily  follows  the 
event  of  the  suit,  as  in  real  actions,  replevin,  and  in  suits  on  mortgages ;  or 
where  the  property  is  in  the  custody  of  the  marshal,  under  admiralty  process, 
as  in  case  of  capture  or  seizure ;  or  where  the  proceeds  thereof,  or  a  bond  for 
the  value  thereof,  is  in  the  custody  or  control  of  the  court,  indemnity  in  all 
such  cases  is  only  required  in  an  amount  sufficient  to  secure  the  sum  recovered 
for  the  use  or  detention  of  the  property,  and  the  costs  of  the  suit  and  ''just 
damages  for  delay,''  and  costs  and  interest  on  the  appeaL 

•SeeBnlfiNo.  26. 
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Na  33, 

WMTS  OP  ERROR. 
In  cases  where  final  jndgment  is  rendered  more  than  thirty  days  before  the 
first  day  of  the  next  term  of  this  court,  the  writ  of  error  and  citation,  if  taken 
before,  must  be  returnable  on  the  first  day  of  said  term,  and  be  served  before 
that  day ;  but  in  cases  where  the  judgment  is  rendered  less  than  thirty  days 
before  the  first  day,  the  writ  of  error  and  citation  may  be  made  returnable  on 
the  third  Monday  of  the  said  term,  and  be  served  before  that  day.  * 
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t    Adopted  April  28, 1888,  and  nent  into  effect  on  the  first  Monday  of  August,  1888. 

ON  APPEALS. 
116. 

An  appeal  can  be  taken  from  no  other  than  final  decrees. 

117. 

A  decree  shall  be  deemed  final  when  in  a  state  for  execution  without  further 
action  of  the  court  below. 

118. 
Every  appeal  to  the  Circuit  Court,  in  a  cause  of  admiralty  and  maritime 
jurisdiction,  shall  be  in  writing,  signed  by  the  party,  or  his  proctor,  and  de- 
livered to  the  clerk  of  the  District  Court,  from  the  decree  of  which  the  appeal 
shall  be  made ;  and  it  shall  be  returned  to  the  court,  with  the  necessary  doc- 
tonents  and  proceedings,  within  twenty  days,  and  by  the  first  day  of  the  term 
next  after  the  deHvery  thereof  to  the  clerk,  unless  a  longer  time  is  allowed  by 
the  judge. 

119. 

The  appeal  shall  briefly  state  the  prayers,  or  allegations  of  the  parties  to 
the  suit,  in  the  District  Court,  in  the  proceedings  in  that  court,  and  the  decree, 
with  the  time  of  rendering  the  same.  It  shall  also  state  whether  it  is  intended, 
on  the  appeal,  to  make  new  allegations,  to  pray  different  relief,  or  to  seek  a 
new  decision  on  the  facts,  and  the  appellants  shall  be  concluded  in  this  behalf » 
by  the  appeal  filed. 

120. 

A  copy  of  the  appeal  shall,  at  the  same  time,  be  served  on  the  proctor  of 
the  appellees,  in  the  court  below,  and  an  affidavit  of  the  due  service  of  such 
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copy,  shall  be  filed  with  the  appeaL    And  no  process,  or  order,  shall  be  neces- 
sary to  bring  the  appellees  into  this  court 

121. 

If  in  the  appeal,  it  shall  not  be  intended  to  matce  new  allegations,  to  pray 
different  relief,  nor  to  seek  a  new  decision  of  the  facts,  then  the  pleadings, 
evidence,  and  decree,  in  the  District  Court,  with  the  stipulations  in  the  cause, 
and  the  clerk^s  account  of  the  funds  in  court,  in  the  cause,  if  any,  shall  be 
certified  to  this  court  with  the  appeal.  But  in  all  cases  the  statement  of  facta 
agreed  between  the  parties^  or  settled  by  the  judge  of  the  District  Covat,  and 
on  file,  according  to  the  practice  of  that  court,  may  be  certified  in  the  place 
of  the  evidence  at  large. 

122. 

If  it  shall  be  intended  to  seek  only  a  new  decision  of  the  facts,  then  the 
pleadings  of  the  parties,  with  the  stipulations  in  the  cause,  and  the  derk^s 
account  of  the  funds  in  court,  if  any,  and  the  exhibits  and  depositions  in  the 
cause,  shall  be  certified  to  this  court  with  the  appeaL  But  the  proo&  need 
not  be  certified,  unless  specially  required  by  the  appellant,  or  ordered  by  this 
court 

123. 

If  it  shall  be  intended  to  make  new  allegations,  or  to  seek  new  relief,  then 
the  return  to  the  petition  of  appeal,  shall  only  contain  copies  of  the  process 
issued  upon  the  libel,  and  of  the  return  thereof,  the  account  of  the  clerk  of 
the  funds  in  court,  in  the  cause,  the  depositions  and  exhibits,  and  the  stipula- 
tions in  the  cause. 

124. 

The  appellant  shall  cause  the  notice  of  appeal,  and  an  afildavit  of  the 
service  of  a  copy  thereof,  with  the  documents  required  to  be  returned  with  the 
appeal,  to  be  filed  in  this  court  within  four  days  after  the  return  is  completed 
by  the  derk,  otherwise  the  appeal  shall  not  be  received,  and  shall  be  deemed 
deserted;  and  a  certificate  in  this  behalf  shall  be  made  to  the  court  from 
which  the  appeal  is  made,  which  may  proceed  to  execution  of  its  decree. 

125. 

This  court  shall  be  deemed  possessed  of  ihe  cause,  from  the  time  of  filing 
the  appeal  with  the  documents  required  to  be  returned  therewith,  in  this  court 

126. 

If  the  appellee  does  not  enter  his  appearance,  within  the  two  first  days  in 
tenn,  succeeding  the  filing  the  appeal,  and  proceedings,  and  affidavit  of  ser- 
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vice  of  notice  thereof  on  him,  the  appellant  may  proceed  ex  parte  in  the  cause, 
and  have  such  decree  as  the  nature  of  the  case  may  demand. 

127. 

No  answer  or  issue  need  be  given  to  the  appeal.  Each  party  may  notice 
the  cause  for  hearing,  for  the  term  to  which  the  appeal  is  made  (if  made  in 
term  time),  or  if  made  in  vacation,  for  the  term  next  succeeding. 

128. 

A  writ  of  wMbition  will  be  awarded,  at  the  instance  of  the  appellant,  when 
circumstances  require,  to  stay  proceedings  in  the  court  below;  notice  of  such 
application  having  been  previously  given. 

129. 

A  mandamus  may  in  like  manner  be  obtained  to  compel  a  return  of  the 
fippeal  when  unreasonably  delayed  by  the  clerk,  or  court  below. 

130. 
If  the  appellee  shall  have  any  cause  to  show  why  new  allegations,  or  proo&, 
should  not  be  offered,  or  new  relief  prayed,  on  the  appeal,  he  shall  give  four 
days^  notice  thereof  and  serve  a  copy  of  the  affidavit  contaimng  the  cause 
intended  to  be  shown :  and  such  cause  shall  be  shown  within  the  two  first 
days  of  the  term ;  otherwise  the  appeal  shall  be  allowed  according  to  its 
terms. 

131. 

If  new  allegations  are.  to  be  made,  or  different  relief  prayed,  in  this  court, 
then  the  Ubellant  in  the  District  Coxui;,  shall  exhibit,  in  this  court,  a  libel  on 
oath  within  ten  days,  to  which  the  adverse  party  shall,  in  twenty  days,  answer 
on  oath,  subject  in  each  case  to  the  extension  of  those  periods,  by  order  of 
either  of  the  judges  of  this  court ;  and  on  a  default  on  this  behalf,  the  court 
will,  on  motion,  without  notice,  make  such  order  for  finally  disposing  of  the 
cause,  on  the  default  of  the  party,  as  the  nature  of  the  case  may  require.;' 

132. 

After  the  Hbel  and  answer,  whether  newly  filed  in  this  court,  or  certified 
from  the  District  Court,  shall  be  filed  in  this  court,  the  cause  shall  be  pro- 
ceeded  in  to  a  hearing,  as  in  other  cases.  But  where  interrogatories  have 
been  answered  in  the  District  Ck>urt,  or  written  testimony  taken,  the  same 
may  be  used  in  this  court 
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133. 

The  appellee  may  move  this  court  to  have  the  decree  made  in  the  District 
Court,  carried  into  effect  subject  to  the  judgment  of  this  court,  or  of  the  Su- 
preme Court  on  appeal,  upon  giving  his  own  stipulation  to  abide  and  perform 
the  decree  of  such  courts:  and  this  court  will  make  such  order,  unless  the 
appellant  shall  give  security  by  the  stipulation  of  himself,  and  competent 
sureties,  for  payment  of  all  damages  and  costs,  on  the  appeal  in  this  court, 
and  in  the  Supreme  Court,  in  such  sums  as  this  court  shall  direct 

134. 

In  cases  where  an  appeal  shall  lie  from  the  decree  of  this  court,  the  final 
decree  shall  not  be  executed  until  ten  days  shall  have  elapsed  from  the  pro- 
nouncing or  filing  of  the  decision  of  the  court  « 

f 

135. 

When  appeal  shall  be  made  from  the  decree  of  this  court,  the  appellant 
shall,  within  four  days  from  the  pronouncing  or  filing  of  sudi  decision,  imless 
further  time  is  allowed  by  the  judge,  make,  and  serve  on  the  adverse  party  a 
statement  of  the  testimony  on  the  trial,  excepting  such  evidence  as  was  in 
writing,  which  shall  be  properly  referred  to  therein.  The  party  on  whom  the 
same  shall  be  served  shall,  in  four  days  after  such  service,  propose  amendments 
thereto,  or  the  statement  shall  be  deemed  acquiesced  in,  and  the  statements  and 
amendments,  unless  acquiesced  in,  shall  be  submitted  by  the  appellant  to  the 
judge,  in  four  days  afterwards,  for  settiement;  and  the  same,  when  settled, 
shall  be  engrossed  by  the  derk,  and  with  the  written  evidence,  shaH  be  deemed 
the  proofe  on  which  the  decree  is  made,  and  shall  operate  as  a  stay  of  further 
proceedings  in  this  court 

136. 

In  all  cases,  in  dvil  causes  of  admiralty  and  maritime  jurisdiction,  not  ex- 
pressly provided  for  by  the  foregoing  Hules  of  this  Comt,  the  Rules  of  Practice 
of  the  District  Court  for  the  Southern  District  of  New  York,  being  in  force  at 
the  time,  and  whether  established  before  or  after  these  Rules  (not  being  incon- 
sistent with  these  Rules),  are  adopted,  and  are  to  be  received  as  Rules  of  Prac- 
tice in  this  court 

Sbptembeb  2,  1845. 
On  appeals,  no  paper  proceedings  shall  be  read  in  this  court,  unless  they  be 
papers  duly  sent  up  by  the  court  below,  and  on  file  in  this  court,  or  original 
papers  on  the  files  of  this  court,  or  copies  of  such  papers  duly  certified  by  the 
derk  of  this  court 
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April  1,  1850. 
Ko  action,  real  or  personal,  shall  abate  by  the  death,  marriage,  or  other  dis- 
ability of  either  party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of 
action  survire  or  continue.  In  case  of  the  death,  marriage,  or  other  disability 
of  a  party,  the  Court,  on  motion,  may  allow  the  cause  to  be  continued  by  or 
against  the  successor  in  interest,  on  the  usual  notice  to  the  party  interested,  or 
such  other  notice  as  may  be  directed  by  the  Court 

January  20,  1851. 
The  derk  of  this  court,  and  the  derk  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  also  the  chief  derk  or  deputy 
of  each  of  said  clerks  (such  chief  derk  or  deputy  being  designated  in  writing 
by  the  derk  appointing  him,  and  the  appointment  being  approved  by  the  drcuit 
judge  of  this  circuit,  or,  in  case  of  his  absence  from  the  district,  by  the  district 
judge,  and  such  designation,  with  the  approval  endorsed  thereon,  being  filed  in 
bis  office  by  each  of  the  said  derks  respectivdy),  and  also  the  standing  masters 
in  chancery  appointed  by  this  court,  and  also  the  county  judge  of  each  county 
within  the  Southern  District  of  New  York,  other  than  the  county  of  Kings  and 
the  dty  and  county  of  New  York  (if  the  said  officers  before  named  shall  be  each 
of  the  degree  of  counsellor  at  law  of  this  court,  or  of  the  Supreme  Court  of  the 
State  of  New  York),  whether  said  officers  are  in  office  at  the  time  of  making  this 
order,  or  shall  be  subsequently  appointed  or  elected  thereto,  shall  be,  whilst  hold- 
ing such  office,  ex  officio,  commissioners  of  this  court,  and  each  of  such  officers, 
whilst  in  office,  is  hereby  appointed  a  commissioner  to  take  affidavits  in  dvil 
causes  depending  in  the  Courts  of  the  United  States,  and  to  execute  all  ihe 
powers,  and  perform  all  the  duties,  authorized  or  conferred  by  the  Act  of  Con- 
gress entitled,  *'  An  Act  in  addition  to  the  Act  entitled,  *  An  Act  to  establish 
the  judicial  Courts  of  the  United  States,' "  approved  March  2d,  1793 ;  and  the 
Act  of  Congress  entitled,  ''  An  Act  for  the  more  convenient  taking  of  affidavits 
and  bail  in  dvil  causes  depending  in  the  Courts  of  the  United  States,"  approved 
February  20,  1812;  and  the  Act  of  Congress  entitled,  "An  Act  in  addition 
to  the  Act  entitled,  *■  An  Act  for  the  more  convenient  taking  of  affidavits  and 
bail  in  dvil  causes  depending  in  the  Courts  of  the  United  States,' "  approved 
March  1,  1817;  and  the  Act  of  Congress  entitled,  **  An  Act  further  supple- 
mentary to  an  Act  entitled,  *  An  Act  to  establish  the  judidal  Courts  of  the 
United  States,'  "  passed  the  24th  September,  1789,  approved  August  23,  1842; 
and  the  Act  entitled,  "An  Act  to  amend  and  supplementary  to  the  Act  enti- 
tled, *•  An  Act  respecting  fugitives  from  justice,  and  persons  escaping  from  the 
service  of  their  masters,'  approved  February  12,  1703,"  approved  September 
10,  1850 ;  or  of  any  other  Act  of  Congress  having  relation  to  such  commission- 
ers and  their  duties  or  powers. 
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OCTOBER  TERM,  1851. 

W?iereas,  Samuel  Blatchford,  Esq.,  Counsellor  at  law,  has  been  appointed 
Reporter  of  the  decisions  of  the  Circuit  Judge,  in  the  Cuxniit  Courts  of  the 
United  States,  held  in  the  Second  Circuit  thereof : 

Ordered,  That  the  solicitors,  attorneys,  and  proctors  of  said  court,  in  case  of 
motions  for  new  trials,  demurrers,  writs  of  error,  appeals  in  admiralty,  and 
cases  in  equity  bringing  on  the  argument,  furnish  the  said  reporter  with  a  copy 
of  the  case,  demurrer  book,  error  book,  apostles,  including  all  proo&  in  the 
court  below,  and  in  this  court,  in  the  case,  and  of  the  pleadings  and  proofs  in 
equity  as  the  case  may  be,  at  or  before  the  commencement  of  the  argument.* 

Januakt  27,  1853. 
AU  and  each  of  the  Commissioners  appointed  by  this  Court,  by  order  or  rule, 
entered  January  20,  1851,  to  take  affidavits  in  civil  causes  depending  in  the 
Courts  of  the  United  States,  &c.,  be,  and  the  said  Commissioners  are  hereby  ap- 
pointed and  authorized  to  act  as  Commissioners,  and  each  of  them  is  hereby 
appointed  to  act  as  a  Commissioner,  under  the  provisions  of  the  Act  of  Con- 
gress entitled,  **  An  Act  for  giving  effect  to  certain  treaty  stipulations  between 
this  and  foreign  governments  for  the  apprehension  and  delivering  up  of  certain 
offenders,"  approved  August  12,  1848. 

Seftembeb  21,  1859. 
All  money  brought  into  court,  in  any  suits  pending  in  this  court,  shall  be 
deposited  by  the  clerk  of  the  court,  in  the  United  States  Trust  Company,  upon 
such  terms  as  shall  be  agreed  between  the  clerk  and  the  company,  and 
approved  of  by  the  court 

NOVEMBEB  10,  1868. 

In  taking  testimony,  all  Masters,  Examiners,  Referees,  and  Commissioners 
shall,  where  testimony  is  written  down  by  question  and  answer,  number  the 
questions  put  to  eadi  witness  continuously,  from  the  commencement  of  his  di- 
rect examination  to  the  final  dose  of  his  examination,  direct  and  cross. 

NOVEMBEB  17,  1868. 
On  the  hearing,  in  this  court,  of  an  appeal  from  the  District  Court,  on  any 
record  which  shall  hereafter  be  transmitted  from  the  District  Court,  no  state- 
ment or  report  found  in  such  record,  of  any  testimony  given  viva  voce,  in  open 
court,  in  the  District  Court,  will  be  considered  by  this  court  as  evidence,  unless 
such  testimony  shall  appear,  on  its  face,  to  have  been  taken  down  in  the  same 
manner  as  in  jury  trials  in  common  law  issues,  and  not  verbatim  as  in  deposi- 
tions de  "bene  ease. 


*  FicKO.  0.  Bole,  October  23, 1850.    Northern  Dirtriot,  note. 
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Adopted,  Nowmber  6,  1838. 
1. 


A  libel,  information,  or  petition,  must  state  plainly  the  fecta  npon  which  re- 
lief is  sought,  without  any  repetitions  or  amplification  of  charges.* 

2. 

r 

No  process  shall  issue  rmtil  the  pleading  or  statement  in  writing  upon  which 
it  is  allowed  be  duly  filed,  t 

3. 

Libels  (except  on  behalf  of  the  United  States)  praying  an  attachment  in  per- 
sonam or  in  rem,  or  demanding  the  answer  of  any  party  qh  oath,  shall  be  reri- 
fied  by  oath  or  affirmation.]: 

4. 

The  oath,  or  affirmation,  of  the  party  himself,  in  all  cases  where  one  is  neces- 
sary, shall  be  required  to  pleadings  filed  in  his  name,  except  as  is  hereafter  oth- 
erwise provided,  or  as  shall  be  specially  ordered  by  the  Judge.  § 

5. 

Libels,  informations,  or  petitions,  praying  a  monition  or  citation  only,  with-* 
out  attachment,  need  not  be  sworn  to. 

6. 

Libels,  and  other  proceedings  to  be  filed,  shall  be  plainly  and  fairly  en- 
grossed, without  erasures  or  interlineations  materially  def^Mdng  them.  If  pa- 
pers not  conforming  to  this  Hule  are  offered,  the  derk  shall  require  the  {Ulocc^- 
tur  of  the  judge  to  be  endorsed  thereon,  before  he  recdyes  them  on  the  files. 

*  See  Bales  8S  and  88,  In  AdxninUy,  prosoribed  bj  the  Bapreme  Ooort. 

t  See  Rule  1,  in  Admiial^,  pmoribed  by  the  Sapreme  Oonrt 

X  See  Bole  87,  po9i»  f  See  Bale  93,  po9t» 
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7. 

Amendments,  or  supplementary  matters,  must  be  connected  with  the  libel  or 
other  pleading  by  appropriate  references,  without  a  recapitulation  or  restate 
ment  of  the  pleading  amended  or  added  to. 

8. 

In  suits  for  seamen's  wages,  any  mariner  in  the  same  Toyage,  not  made  a 
party,  may,  by  short  petition  to  the  court,  in  any  stage  of  the  cause  previous 
to  the  final  distribution  of  the  fund  in  court,  or  discharge  of  the  defendant  and 
Ms  sureties,  be  joined  as  Hbellant  in  the  cause,  but  no  costs  shall  be  allowed 
for  the  proceedings  taken  to  make  him  a  party. 

9. 

The  proctor  in  the  original  cause  shall  not,  however,  be  compelled  to  pro- 
ceed in  behalf  of  such  petitioning  mariner,  unless  a  reasonable  indemnity  is  of- 
fered *f  or  such  costs  as  may  be  incurred  in  consequence  of  his  being  joined  in 
the  cause. 

10. 

In  case  of  salvage  and  other  causes,  civil  and  maritime,  persons  entitled  to 
participate  in  the  recovery,  but  not  made  parties  in  the  original  libel,  may, 
upon  petition,  be  admitted  to  prosecute  as  co-libellants,  on  such  terms  as  the 
com-t  may  deem  reasonable. 

11. 

Process  on  libels  or  informations  may  be  made  returnable  on  any  day,  at  a 
stated  or  special  term,  but  writs  for  the  sale  of  property  under  any  order  or 
decree  of  the  court,  and  all  final  process,  shall  be  returnable  at  a  stated  term, 
unless,  upon  cause  shown,  an  earlier  day  is  specially  appointed  by  the  judge. 

12. 

Tuesday  of  each  week  is  appointed  as  a  special  sessions  of  the  court  (except 
the  stated  term  be  then  in  session),  at  which  the  same  proceedings  may  be 
taken,  in  causes  of  admiralty  and  maritime  jm-isdiction,  as  at  a  stated  term. 

13. 

Process  to  be  used  in  commendng  suits  shall  be  a  citation  or  monition ;  an 
attachment  in  rem,  united  with  a  monition,  or,  by  special  allowance  of  the 
judge,  with  an  attachment  in  personam;  an  attachment  in  personam  and  a 
writ  of  foreign  attachment.* 

*  S«e  Bule  2,  in  Admiralty,  preooribed  by  tlie  Supremo  Conrt.) 
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14. 

Where  no  specific  process  is  provided  by  the  rules,  parties  may  have  such 
process  as  is  in  use  in  like  cases  in  the  Supreme  Court  of  the  State.* 

15. 

Where  it  is  not  desired  to  arrest  a  defendant,  the'derk,  on  filing  a  libel  or 
information,  may,  at  the  instance  of  the  actor,  issue  a  citation  or  monition, 
according  to  the  usage  in  civil  and  admiralty  proceedings,  f 

16. 

No  process  in  personam^  for  the  arrest  of  any  person,  in  cases  of  torts  or  un- 
liquidated damages,  shall  issue,  except  upon  the  mandate  of  the  Judge.  ^ 

17. 

In  cases  of  liquidated  damages,  when  the  certainty  and  amount  of  the  de- 
mand appear  upon  the  face  of  the  libel,  an  attachment  in  personam  may  be 
issued  by  the  clerk  without  an  order.  The  attachment  shall  plainly  express  the 
cause  of  action  and  the  amount  of  the  demand,  and  the  clerk  shall  endorse 
thereon  the  sum  for  which  bail  is  required,  not  exceeding  one  hundred  dollars 
above  the  sum  sworn  to  be  due  and  unpaid ;  but  no  attachment  or  citation 
shall  be  issued  until  the  libellant  shall  have  filed  a  stipulation  for  costs,  in  the 
sum  of  one  hundred  dollars,  except  in  suits  by  the  United  States.  § 

18. 

On  the  return  of  a  citation  or  warrant  by  the  marshal,  ** served  personally,'* 
the  party  shall  be  deemed  in  court,  and  may  be  proceeded  against  accordingly. 

19. 

When  the  citation  or  monition,  in  suits  in  personam,  is  not  served  personally, 
the  libellant  may,  at  hiB  election,  pursue  the  defendant  to  a  decree  of  contu- 
macy, in  which  decree  may  be  embraced  an  order  for  the  attachment  of  the 
defendant  as  for  contempt  of  process ;  or,  on  verifying  by  oath  the  matters 
demanded  by  the  libel,  the  libellant  may  have  an  attachment  in  personam 
instanter,  on  the  return  of  the  citation  *^  not  served." 

20. 

In  the  latter  case,  all  subsequent  proceedings  may  be  as  if  the  attachment  had 
been  sued  out  in  the  first  instance. 

*  See  Role  2,  in  Admiralty,  prosorlbed  t^  ilie  Sapreme  Oaart. 
t  See  Roles  S  and  7.  in  Admiralty,  pitesaribed  by  the  Snprame  Ckmrt 
t  See  Role  7,  in  Admiralty,  prescribed  by  the  Sapreme  Comt. 

S  See  RoleB  44  and  45,  po9t ;  and  Role  of  April  10,  1847,  poU ;  and  Role  7,  in  Admiralty,  prescribed 
by  the  Sapreme  Ooort. 

26 
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21. 

On  warrants  to  arrest  the  person,  in  admiralty  and  maritime  causes,  the  mar- 
shal may  take  bail  in  the  form  of  a  stipulation,  and  in  the  smn  endorsed  on 
the  warrant,  conditioned  for  the  appearance  of  the  party  on  the  return  day,  to 
answer  to  the  libcUant  in  a  cause  civil  and  maritime,  according  to  the  course 
of  the  court* 

22. 

The  sureties  having  made  oath  thereon  to  their  sufficiency,  and  the  bail  stip- 
ulation being  filed,  it  shall  have  the  same  efitect  in  favor  of  the  actor,  and 
against  the  defendant,  as  if  taken  in  court;  and  the  marshal  shall  be  deemed 
discharged  of  all  personal  responsibility  for  the  appearance  of  the  respondent 

23. 

In  case  the  marshal  does  not  file  such  stipulation,  or  the  sureties,  beiug  re- 
quired, refuse  to  justify,  like  proceedings  may  be  taken  to  compel  the  marshal 
to  bring  in  the  party,  as  if  no  stipulation  had  been  entered  into. 

24. 

The  condition  of  the  stipulation  shall  be  deemed  satisfied,  if  ihe  party  shall 
appear  in  person,  on  the  return  day  of  the  warrant,  and  submit  himself  for 
commitment,  or  enter  into  the  usual  stipulation  in  the  cause,  according  to  the 
course  of  the  court 

25. 

If  a  party  against  whom  a  warrant  of  arrest  issues  cannot  be  found,  and 
return  thereof  be  made,  the  plaintiff  may,  upon  the  mandate  of  the  judge, 
have  a  warrant  to  attadi  the  property  of  the  defendant,  and  may  also  have 
inserted  therein  a  clause  of  foreign  attachment,  according  to  the  course  of  the 
admiralty. 

26. 

In  all  cases  of  attachment,  under  admiralty  process,  to  compel  an  appear- 
ance, the  attachment  may  be  dissolved  on  the  party^s  giving  a  stipulation  with 
sureties,  to  the  vame  effect  as  in  cases  of  arrestf 

27. 

In  cases  of  foreign  attachment,  if  the  defendant  appear,  the  same  proceedings 
may  be  had  as  is  usual  in  suits  in  personam,  and,  if  he  make  default,  the  court 

*  See  Boles  8  and  48,  in  Admlxalty,  preecribed  by  the  Sapreme  Ckyort. 
t  See  Bole  4,  In  Admindty,  pxeaoribed  by  the  Soprane  Coort. 
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will  proceed  ex  parte,  and  pronounce  the  proper  decree,  unless  the  attachment 
is  discharged  at  the  instance  of  the  garnishee. 

28. 

Process  cannot  issue  against  goods,  choses  in  action,  or  moneys  in  the  hands 
of  third  persons,  except  by  the  order  of  the  judge,  and  upon  due  proof  of  the 
claim  first  made ;  and  the  names  of  such  persons,  and  also  of  the  persons  whose 
effects  are  to  be  attached,  together  with  a  specification  of  such  efEects,  shall  be 
expre^ed  in  the  process. 

29. 

On  the  service  of  the  attachment  by  arrest  of  property,  the  parties  holding 
the  property  Or  funds  attached  shaU,  on  the  return  day  of  such  process,  file  an  af- 
fidavit containing  a  full  and  true  statement  of  the  property  or  funds  in  their 
hands,  belonging  to  the  principal  party  at  the  time  the  attachment  was  served 
and  at  the  time  the  deposition  is  made,  and  declare  whether  they  have  any,  and, 
if  any,  what  claim  to  any,  and  what  part  thereof,  and  shall  then,  on  motion  of 
the  actor,  pay  into  court  such  amount  as  they  shall  not  claim,  or  as  may  be  or- 
dered by  the  court,  or  give  stipulation,  with  sufiScient  surety,  to  abide  the  fur- 
ther order  or  decree  of  the  court  in  relation  thereto ;  and,  on  their  default  in 
this  behalf,  a  rule  may  be  entered,  that  an  attachment  issue  against  them,  unless 
they  shall  show  cause  in  four  days,  or  on  the  first  day  the  court  is  in  session 
afterwards.* 

30. 

When  the  property,  effects  or  credits  named  in  the  process  are  not  delivered 
up  to  the  marshal  by  the  garnishee  or>  trustee,  or  are  denied  by  him  to  be  the 
property  of  the  party,  it  shall  be  a  sufficient  service  of  such  foreign  attachment 
to  leave  a  copy  thereof  with  such  trustee,  or  at  hiB  residence  or  usual  place  of 
business,  unless  the  libellant  shall,  by  competent  surety,  indemnify  the  marshal 
for  arresting  the  property  pointed  out  to  him.* 

31. 

On  the  return,  by  the  marshal,  of  service  of  such  attachment  by  notice  and 
copy,  with  the  reason  thereof,  the  libellant  may  move  the  court  for  a  peremptory 
attachment,  or  such  order  as  the  equity  of  the  case  may  demand ;  or,  on  proof 
satisfactory  to  the  court,  that  the  property,  &a,  belongs  to  the  defendant,  may 
proceed  to  a  heaiing  and  final  decree  in  the  cause,  as  if  the  property  had  been 
held  in  arrest* 

*  See  Bale  87,  in  Admiralfy,  preaoilbed  by  the  Sapreme  Coart, 
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32. 

All  process  to  the  marshal  shall  be  returned  on  the  return  day  thereof,  and,  if 
he  shall  not  return  the  same  in  four  days  after  being  required  in  writing  so  to 
do,  by  any  party  or  his  proctor,  upon  affidavit  of  such  requirement  and  of  the 
deliyery  of  the  process  to  him,  an  order  may  be  entered,  of  course,  that  he  show 
cause  why  an  attachment  shall  not  issue  against  him ;  and,  in  the  cajse  of  pro- 
cess in  rem,  the  return  of  the  marshal  shall  express  the  day  of  the  seizure  of 
the  property  or  the  day  of  sale,  if  a  process  for  that  object 

33. 

No  process  shall  be  received  on  file  unless  duly  returned  by  the  officer  to  whom 
directed. 

34. 

In  case  the  comi;  is  not  in  session  at  the  return  of  process  requiring  to  be 
acted  on  in  open  court,  proceedings  shall  be  deemed  continued  to  the  next  sit- 
ting of  the  court  (either  stated  or  special),  at  which  time  the  like  proceedings 
may  be  had  thereupon  as  if  then  returnable. 

35. 

On  proclamation,  after  due  return  of  process,  the  libellant  shall  be  entitied 
to  a  decree  of  default  or  contumacy,  according  to  the  nature  of  the  case,  and 
the  three  proclamations  heretofore  used  are  abolished.* 

36. 

In  case  of  the  attachment  of  property,  or  the  arrest  of  the  person,  in  causes 
of  dvil  and  admiralty  jurisdiction  (except  in  suits  for  seamen's  wages,  when  the 
attachment  is  issued  upon  certificate,  pursuant  to  the  Act  of  Congress  of  July 
20,  1700),  the  party  arrested,  or  any  person  having  a  right  to  intervene  in  re- 
spect to  the  thing  attached,  may,  upon  evidence  showing  any  improper  prac- 
tices, or  a  manifest  want  of  equity  on  the  part  of  the  libellant,  have  a  mandate 
from  the  judge,  for  the  libellant  to  show  cause  instanter  why  the  arrest  or  at- 
tachment should  not  be  vacated. 

37. 

Stipulations  may  be  taken,  in  admiralty  and  maritime  causes,  out  of  court, 
before  the  derk  or  a  commissioner,  under  a  dedimus  poUstatem,  The  officer 
taking  the  stipulation  shall,  if  required  by  the  opposite  party,  examine  the 
sureties  on  oath  and  decide  as  to  their  competency.    An  appeal  may  be  taken 

*  See  Bnles  of  December  1, 1847,  po«t ;  and  Rule  of  Febmary  7, 186S,  pott;  and  Bole  SS,  in  Adml- 
zalty,  preacacibed  by  the  Supreme  Court. 
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instanter  to  the  judge,  in  case  the  decision  is  against  the  sufficiency  of  the 
sureties.  * 

38. 

The  conditions  of  stipulations,  in  causes  in  personam,  shall  be,  that  the  prin- 
cipal, whenever  required  by  this  court,  or  an  appellate  court,  in  case  of  appeal, 
shall  appear  and  answer  to  the  cause  or  to  interrogatories,  and  pay  all  costs  that 
may  be  decreed  against  him,  and,  by  the  respondeat  or  defendant,  that  he  will 
also  perform  and  abide  all  orders  and  decrees  in  the  cause,  interlocutory  or  final, 
or  deliver  himself  personally  for  commitment,  in  execution  of  such  orders,  to 
the  proper  officer,  f 

39. 

The  amount  of  stipulations  on  the  part  of  the  defendants,  in  causes  in  perso- 
nam, shall  be  the  sum  endorsed  on  the  warrant,  and,  in  rem,  on  the  delivery  of 
property  attached,  the  appraised  or  agreed  value  of  the  property  seized,  unless 
the  sum,  in  either  case,  is  modified  or  enlarged  by  order  of  the  court 

40. 

Application  may  be  made  instanter  to  the  judge,  after  an  arrest  in  personam, 
to  mitigate  the  amount  of  the  bail  stipulation ;  and  like  application  may  be 
made  at  any  time  after  property  has  been  delivered  on  bail  stipulation,  upon 
facts  occurring  after  such  delivery,  to  discharge  such  stipulation,  or  to  reduce 
the  amount,  according  to  the  equity  of  the  case,  previous  notice  of  the  applica- 
tion having  been  given  the  proctor  of  the  libellantf 

41. 

Two  days'  notice  shall  be  given  the  proctor  of  the  libellant,  of  application  for 
delivering  up  on  stipulation  property  under  attachment,  specifying  the  sureties 
intended  to  be  given,  and  their  occupations  and  places  of  residence,  and  the 
officer  before  whom,  and  the  place  where,  the  stipulation  will  be  offered,  except 
in  suits  by  seamen  for  wages,  when  such  notice  may  be  instanter.  § 

42. 

The  stipulation  or  bond  to  be  given  upon  releasing  and  delivering  up  prop- 
erty arrested  by  process  of  the  court,  shall  be  conditioned  that  the  claimant 
and  his  sureties  shall,  at  any  time,  upon  the  interlocutory  order  or  decree  of  the 
court,  or  of  any  appellate  court  to  which  the  cause  may  proceed,  and  on  notice 

*  Bee  BuloB  5  and  86,  in  Admiralty,  preacrtbed  by  the  Sapreme  Coaxt. 
t  See  Role  8,  in  Admiralty,  preeoiibed  by  the  Supreme  Ck>iut. 
X  See  Bnle  6,  in  AdmirBlty,  preecribed  l^  the  Supreme  Court. 
%  See  Bule  of  October  1, 1867,  post. 
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of  Buch  order  to  the  proctor  of  the  party  to  whom  the  property  dlall  have  been 
delivered,  brilig  into  court  the  appraised  or  agreed  value  of  such  property,  or 
any  part  thereof  so  ordered  or  decreed.  If  no  proctor  is  employed  by  such 
party,  the  order  or  decree  shall  be  deemed  peremptoiy  two  days  after  the  same 
is  entered.* 

43. 

The  clerk  shall  provide  a  book  in  which  shall  be  registered  all  stipulations 
filed  in  causes  civil  and  admiralty,  which  shall  be  open  to  the  examination  of 
kU  parties  interested. 

44. 

No  process  in  rem  shall  be  issued,  nor  shall  any  appearance  or  answer  be 
received,  or  third  party  be  permitted  to  intervene  and  claim,  except  on  the  part 
of  the  United  States,  unless  a  stipulation,  in  the  sum  of  two  hundred  and  fifty 
dollars,  shall  be  first  entered  into  by  the  party,  and  at  least  one  surety,  resident 
in  the  District,  conditioned  that  the  principal  shall  pay  all  costs  awarded 
against  him  by  this  court,  or,  in  case  of  appeal,  by  the  appellate  court  f 

45. 

But  seamen  suing  in  rem  for  wages,  in  their  own  right  and  for  their  own 
benefit,  for  services  on  board  American  vessels,  and  salvors  coming  into  port  in 
possession  of  the  property  libelled,  shall  not  be  required  to  give  such  security 
in  the  first  instance.  The  court,  on  motion,  with  notice  to  the  libellants,  may, 
after  the  arrest  of  the  property,  for  adequate  cause,  order  the  usual  stipulation 
to  be  given  in  these  cases,  or  that  the  property  arrested  be  discharged.^ 

46. 

Notice  of  the  arrest  of  property  by  attachment  in  rem,- in  behalf  of  individ- 
ual suitors,  shall  be  published  and  affixed  in  the  manner  directed  by  Act  of 
Congress  in  case  of  seizures  on  the  part  of  the  United  States,  except  when  the 
judge  by  special  order  directs  a  shorter  notice  than  fourteen  days ;  and  except 
that,  instead  of  the  substance  of  the  libel,  a  short  statement  of  its  purport  may 
be  given. 

47. 

Notice  of  sale  of  property  after  condenmation,  in  suits  in  rem  (except  under 
the  revenue  laws  and  on  seizure  by  the  United  States),  shall  be  six  days,  unless 
otherwise  specially  directed  in  the  decree  of  condemnation  and  sale. 

*  See  Bnles  10  and  11,  in  Admiralty,  preicrlbed  by  the  Snpreme  Gofort. 

t  See  Bnle  17,  ante ;  and  Bule  of  April  le,  1847,  post ;  and  Rule  <rf  April  28, 1885,  pott,  allowing  a 
smety  tx>  reside  in  the  Eastern  District  of  New  York ;  and  Bale  S8,  in  Admiralty,  pireecribed  by  the 
Supreme  Gooitk 

X  By  Bole  of  April  18, 18^7,  post^  tlhli  rale  is  made  api^icaUe  alike  to  suits  In  pertonam  and  in  rem. 
See  Bale  17,  ante. 
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48. 

All  sach  notices  shall  be  published  in  the  manner  directed  by  Act  of  Con- 
gress, in  the  case  of  condemnation  under  the  revenue  laws. 

49. 

The  marshal  shall  be  allowed  (in  conformity  to  the  former  usage  of  the 
court)  one  dollar  and  fifty  cents  per  day  for  the  custody  of  a  vessel,  her  tackle, 
apparel,  and  furniture,  seized  by  any  officer  of  the  revenue,  and  seized,  libelled, 
and  prosecuted  for  forfeiture. 

60. 

He  shall  be  allowed  for  the  custody  of  goods  so  seized,  on  all  sums  not  ex- 
ceeding $5,000,  held  in  custody  less  than  thirty  days,  two  per  cent;  on  all 
sums  exceeding  $5,000,  held  in  custody  less  than  thirty  days  one  per  cent ;  on 
all  sums  not  exceeding  $5,000,  held  in  custody  over  thirty  days,  two  and  a  half 
per  cent ;  and  on  all  sums  exceeding  $5,000,  held  in  custody  over  thirty  days, 
one  and  a  half  per  cent ;  except,  on  attachment  of  specie,  bullion,  jewelry,  or 
precious  stones,  the  allowance  to  the  marshal  shall  be  specifically  fixed  by  the 
court,  having  regard  to  the  special  circumstances  of  each  case. 

51. 

The  marshal  may  have  like  allowances  taxed  on  all  other  attachments  of 
property,  in  causes  of  civil  and  admiralty  jurisdiction. 

52. 

All  the  above  allowances  are,  however,  subject  to  alteration  by  the  court  on 
motion,  due  notice  thereof  being  given  the  opposite  party,  and  adequate  cause 
being  shown  therefor. 

53. 

The  allowance  to  the  marshal,  above  appointed  for  the  custody  of  goods, 
shall  be  computed  upon  the  gross  proceeds,  in  case  of  sale ;  or  upon  the  ap- 
praised or  agreed  value,  if  bonded ;  but  the  marshal,  in  case  of  an  agreed  val- 
uation between  the  parties,  not  assented  to  by  him,  may  have  an  appraisement 
in  the  usual  mode. 

54. 

If  attachments  in  rem  are  accompanied  by  written  instructions  to  the  marshal, 
specifying  the  sum  demanded  (adding  thereto  $250,  to  cover  costs),  he  shall, 
as  in  case  of  executions,  only  arrest  so  much  of  the  goods  or  effects  to  be 
seized  (when  severable)  as  shall  be  sufficient  to  satisfy  such  amounts. 
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55. 

In  all  cases  of  stipulations,  in  dyil  and  admiralty  causes,  any  party  baying 
an  interest  in  the  subject-matter,  may  move  the  court,  on  special  cause  sbown, 
for  greater  or  better  security,  giving  the  opposite  party  two  days'  notice  thereof 
unless  a  shorter  time  is  allowed  by  order  of  the  judge.* 

56. 

After  a  dtation^or  monition,  or  warrant  of  arrest,  in  suits  in  personam,  re- 
turned "  served  personally,"  if  the  defendant  do  not  appear  at  the  return  day, 
he  shall  be  deemed  in  contumacy  and  in  default,  and  the  Hbellant  may  take 
order  for  enforcement  of  the  stipulation  (in  case  any  is  given),  or  to  compel  the 
defendant's  appearance,  according  to  the  course  of  admiralty  proceedings ;  or, 
at  his  option^  may  proceed  to  hearing  ex  parte  and  obtain  the  proper  decree, 
unless  the  court,  for  good  cause,  shall  allow  the  defendant  further  time. 

57. 

In  suits  in  personam,  stipulators  to  the  marshal  on  the  arrest  of  the  defend- 
ant may  be  discharged  from  their  stipulation,  on  the  surrender  of  the  principal, 
as  in  cases  of  bail  at  law. 

58. 

So,  also,  stipulators  or  fide-jvssores,  after  the  return  of  the  attachment,  in 
suits  in  personam,  may  surrender  their  principal,  or  he  may  surrender  himself, 
in  discharge  of  the  stipulation,  as  in  cases  of  special  bail  at  law ;  except  in 
respect  to  costs  in  this  court,  or  any  other  court  to  which  the  cause  may  be 
appealed. 

59. 

All  stipulations  in  causes  civil  and  maritime  shall  be  executed  by  the  piinci- 
pal  party  (if  within  the  district),  and  at  least  one  surety  resident  therein,  and 
shall  contain  the  consent  of  the  stipulators,  that,  in  case  of  default  or  contu- 
macy on  the  part  of  the  principal  or  sureties,  execution  to  the  amount  named 
in  such  stipulation  may  issue  against  the  goods,  chattels,  and  lands  of  the  stipu- 
lators. The  court  will  modify  the  execution  as  to  the  time  it  may  stay  and  the 
amount  to  be  collected,  according  to  the  equity  of  the  case.  Non-resident 
parties  must  supply  at  least  two  sureties.! 

60. 

In  case  of  seizure  of  property  in  behalf  of  the  United  States,  an  appraise- 
ment for  the  purpose  of  bonding  the  same  may  be  had  by  any  party  in  interest, 

*  See  Role  6,  in  Admiralty,  pre8arll)ed  by  the  Sapframe  Court. 

t  See  Role  of  April  90, 186S,  po%t^  aUowing  a  aorety  to  reside  in  the  Eastern  Distzict  of  New  York. 
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on  giving  one  day's  preyious  notice  of  motion  before  the  court,  or  the  judge 
in  vacation,  for  the  appointment  of  appraisers. 

61. 

If  the  parties  or  their  proctors  and  the  District  Attorney  are  present  in  court, 
such  motion  may  be  made  instanter,  after  seizure,  and  without  previous 
notice. 

62. 

Orders  for  the  appraisement  of  property  under  arrest  at  the  suit  of  an 
individual,  may  be  entered,  ,of  course,  by  the  derk,  at  the  instance  of  any 
party  interested  therein,  or  upon  filing  the  consent  of  the  proctors  for  the 
respective  parties. 

63. 

Only  one  appraiser  is  to  be  appointed  in  suits  by  individuals,  unless  otherwise 
specially  ordered  by  the  judge,  and,  if  the  respective  parties  do  not  agree  in 
writing  upon  the  appraiser  to  be  appointed,  the  derk  shall  forthwith  name 
him,  either  party  having  a  right  of  appeal  instanter  to  the  judge  from  sudi 
nomination,  for  adequate  cause. 

64. 

In  case  vessels,  their-  tackle,  or  appurtenances,  are  to  be  appraised,  the  clerk 
shall  name  a  warden  of  the  port,  and,  in  case  of  merchandise,  an  appraiser  or 
an  assistant  appraiser  of  the  custom-house,  as  appraiser. 

65. 

In  suits  in  rem  for  seamen*s  wages,  and  in  all  other  actions  in  rem  for  sums 
certain,  the  claimant  or  respondent  may  pay  into  court  the  amount  sworn  to 
be  due  in  the  libel,  with  interest  computed  thereon  from  the  time  it  was  due, 
to  the  stated  term  next  succeeding  the  return  day  of  the  attachment,  and  the 
costs  ^f  the  officers  of  court  already  accrued,  together  with  the  sum  of  $250  to 
cover  further  costs,  &c. ;  or,  at  his  option,  may  give  stipulation  to  pay  sudi 
sworn  amount,  with  interest,  costs,  and  damages  (first  paying  into  court  the 
costs  of  the  officers  of  court  already  accrued),  and,  in  either  case,  may  there- 
upon have  an  order  entered  instanter,  for  deliveiy  of  the  property  arrested, 
without  having  the  same  appraised. 

66. 

Appraisers,  before  executing  their  trust,  shall  be  sworn  or  affirmed  to  its 
faithful  discharge,  before  the  clerk  or  his  deputy  (who  are  hereby  appointed 
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commissioners  for  the  qnalification  of  appraisers),  and  shall  give  one  day's 
previous  notice  of  the  time  and  place  of  making  the  appraisement,  by  aflBixing 
the  same  in  a  conspicuous  place  adjacent  to  the  United  States  Court  Rooms, 
and  where  the  marshal  usually  affix^  his  notices,  to  the  end  that  all  persons 
concerned  may  be  informed  thereof,  and  the  appraisement,  when  made,  shall 
be  returned  to  the  derk^s  office. 

67. 

Appraisers  acting  under  an  order  of  this  court  shall  be  severally  entitled  to 
three  dollars  for  each  day  necessarily  employed  in  making  the  appraisement, 
to  be  paid  by  the  party  at  whose  instance  the  same  shall  be  ordered. 

68.         ^ 

No  vessels,  goods,  wares,  or  merchandise  in  the  custody  of  the  marshal  shall 
be  released  from  detention,  upon  appraisement  and  surety,  until  the  costs  and 
charges  of  the  officers  of  tiiis  court,  so  far  as  the  same  shall  have  accrued, 
shall  first  be  paid  into  court  by  the  party  at  whose  instance  the  appraisement 
shall  take  place,  to  abide  the  decision  of  the  court  in  respect  to  such  costs.* 

69. 

No  property  in  the  custody  of  any  officer  of  the  court  shall  be  delivered  up 
without  the  order  of  the  court ;  but  such  order  may  be  entered,  of  course,  by 
the  clerk,  on  filing  a  written  consent  thereto  by  ihe  proctor  in  whose  behalf 
it  is  detained ;  and  also  after  appraisement  and  bond  duly  executed. 

70. 

If,  in  possessory  suits,  after  decrees  for  either  party,  the  other  shall  make 
application  to  the  court  for  a  proceeding  in  a  petitory  suit,  and  ffie  the  proper 
stipulation,  the  property  shall  not  be  delivered  over  to  the  prevailing  party 
until  after  an  appraisement  made,  nor  until  he  shall  give  -a  stipulation  with 
sureties  to  restore  the  same  property  without  waste,  in  case  his  adversary  shall 
prevail  in  the  petitory  suit,  and  also  to  abide  as  well  all  interlocutoiy  orders 
and  decrees,  as  the  final  sentence  and  decree  of  the  District  Ck)urt,  and«  on 
appeal,  of  the  appellate  court 

71. 

In  all  cases  where  a  judgment  or  decree  is  entered  on  a  bond  «r  stipulation 
ffied  with  the  derk  for  the  appraised  or  agreed  value  of  any  property  libelled 
in  this  court,  the  d^k  shall  recdve,  in  addition  to  the  amount  of  the  bond, 
interest  at  the  rate  of  six  per  cent  per  armum^  for  the  time  which  shall  inter- 

*  See  Bnlea  10  and  11,  Sn  AdmlxBlty,  pceeoribed  by  the  Supreme  Oonrt. 
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vene  between  the  entry  of  the  judgment,  or  date  of  the  stipulation^  and  the 
day  when  the  money  shall  be  paid  into  court 

72. 

A  tender  inter  partes  shall  be  of  no  avail  on  defence,  or  in  discharge  of 
costs,  unless,  on  suit  brought,  and  before  answer,  plea,  or  claim  filed,  the  same 
tender  is  deposited  in  court,  to  abide  the  order  or  decree  to  be  made  in  the 
matter. 

73. 

When  tender  is  first  made  after  suit  brought,  it  must  include  taxable  costs 
then  accrued. 

74. 

No  third  party  can  intervene  by  claim,  without  proof  of  a  subsisting  interest 
in  the  subject-matter  of  the  claim.  This  proof  may,  in  the  first  instance,  be 
the  oath  of  the  claimant,  but  subject  to  denial  and  disproof  on  the  part  of 
the  Ubellant,  on  issue^ thereto  or  on  summary  petition.* 

75. 

Double  pleas,  or  exceptions,  replications  to  pleas,  triplications  or  rejoinders, 
&C.,  may  be  filed  without  previous  leave  of  the  court,  the  pleading  of  several 
matters  being  restricted  to  cases  in  which  the  matters  are  distinct. 

76. 

Defence  may  be  made  by  answer  or  claim,  of  matters  of  law  or  fact,  without 
the  employment  of  exceptions  or  special  pleas  usual  in  causes  of  civil  and  mar- 
itime jurisdiction,  other  than  exceptions  to  the  competency  of  the  party  or  the 
process,  or  other  matter  of  abatement 

77. 

If  matter  of  bar  at  law  to  the  libel  is  set  up  by  anst^er  or  claim,  and  allowed 
by  the  court,  no  costs  shall  be  taxed  for  any  other  part  of  the  answer  or  claim 
than  that  stating  such  bar. 

78. 

When  the  answer  alleges  a  bar  in  law  to  the  whole  libel,  it  may  be  treated 
as  a  plea,  and  set  down  forbearing,  without  filing  a  replication  other  than  to 
such  bar,  or  going  into  proofs  upon  the  issues  in  fact 

*  Sm  Bute  90  and  84,  in  Admizalty,  ptesoribed  by  Uie  Bnprame  Oomt. 
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79. 

Where  a  party  not  required  to  answer  intervenes  by  claim  and  answer,  costs 
will  be  taxed  for  the  claims  only. 

80. 

When  an  answer  is  required,  in  a  suit  in  rem^  of  a  party  having  no  interest 
in  the  subject-matter,  he  may  file  an  exceptive  allegation  or  disclaimer,  and 
notice  the  same  instanter  for  hearing.  If  the  decree  of  the  court  is  in  affirm- 
ance of  his  plea,  he  shall  be  discharged  the  action  with  costs. 

81. 

One  improperly  joined  as  defendant,  in  an  action  in  permnam^  may  have 
a  decree  of  discharge  in  the  same  manner ;  provided  it  is  made  satisfactorily 
to  appear  to*  the  court  that  he  can  give  material  testimony  as  a  witness  in  the 
cause. 

.      82. 

When  the  claim  is  in  derogation  of  the  right  set  up  by  the  libel,  it  may  form 
a  general  issue  therewith,  by  denying  ''that  the  libellant  is  entitled  to  tiie 
remedy  and  relief  in  the  premises  sought  by  him,"  without  traversing  or  admit- 
ting the  several  articles  of  the  libeL* 

83. 

A  general  issue  may  be  taken  by  answer,  in  like  manner,  when  the  answer  is 
not  required  to  be  under  oath.t 

84. 

So,  also,  the  libel  may  be  contested  afiirmatively,  by  a  general  issue  instead 
of  a  formal  demurrer. 

85. 

When  a  general  issue  is  taken  to  the  libel,  in  open  court,  on  the  return  day 
of  process,  either  party  may  have  the  cause  placed  upon  the  calendar  instanter, 
and  it  may  be  called  in  its  place  for  proofs,  without  other  notice. 

86. 

Each  party  is  entitled  to  like  proceedings  in  such  case,  as  if  the  cause  had 
been  noticed  by  each  pursuant  to  the  usual  practice. 

*  See  Role  88,  in  Admiralty,  proscribed  by  the  Sapreme  Coort. 
t  See  Bole  37,  in  AdmixaUy,  prescribed  l^  the  Sapreme  Coort. 
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87. 

A  sworn  answer  is  not  to  be  deemed  higher  evidence  than  the  libel  or  infor- 
mation to  which  it  responds,  miless  made  so  by  the  act  of  the  promovent.  An 
answer  need  not  be  put  in  under  oath,  miless  so  required  by  a  sworn  Hbel,  or 
one  ffled  by  the  United  States.* 

88. 

The  matter  set  up  by  a  sworn  answer  responsiye  to  the  allegations  or  intenx)ga- 
tories  of  the  Hbel,  shall  be  deemed  admitted  on  the  part  of  the  libellant,  unless 
within  four  days  from  the  time  the  answer  is  perfected,  or  from  the  expiration 
of  the  time  allowed  for  excepting  thereto,  replication  is  filed,  or  a  written  notice 
served  on  the  proctor  of  the  respondent,  that,  on  the  trial  of  the  cause,  proof 
will  be  offered  on  the  part  of  the  Hbellant,  in  opposition  to  the  allegations  of 
the  answer.  No  replication  need  be  filed  for  any  other  purpose,  to  an  answer 
taking  an  issue  in  fact  upon  the  allegation  of  the  libel,  t 


89.      . 

A  claim  or  answer  may  be  put  in  and  filed  at  any  time  after  the  service  of 
process  and  before  defaults  entered ;  and  when  it  shall  be  put  in  at  any  other 
time  than  on  making  proclamation,  notice  of  the  time  of  filing  it  shall  be 
given  the  Ubellant ;  otherwise,  he  shall  not  be  bound  to  regard  it. 

90. 

If  separate  answers  or  claims  are  put  in  by  the  same  proctor,  or  by  differ- 
ent proctors  being  connected  in  business,  all  costs  thereby  unnecessarily  in- 
curred shall  be  disallowed  on  taxation. 

91. 

An  answer  or  claim  on  the  part  of  the  United  States  is  to  be  put  in  without 
oath,  by  the  District- Attorney,  and  is  not  subject  to  exception  for  insuf&dency. 

92. 

In  the  case  of  bailable  process  in  personam,  unless  the  defendant  appear  and 
put  in  bail  stipulation  according  to  the  rules  of  the  court,  his  claim  or  answer 
may  be  treated  as  a  nullity  and  his  defaults  be  entered.  An  answer  in  sudi 
case  shall  be  deemed  filed  from  the  time  bail  becomes  perfected. 

*  See  Role  8,  cmie;  and  Bnles  S7  and  49,  In  AdmirBlty,  preaorlbed  by  the  Snpreme  Ooort.* 
t  Bee  Bole  62,  in  Admizaltgri  prescribed  by  the  Sopreme  Court,  by  which  the  provifliona  of  this  role  are 
atterod. 
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93. 

On  due  proof  that  a  claimant  or  respondent  is  absent  from  the  United  States, 
or  resides  out  of  the  district,  and  more  than  one  hundred  miles  from  the  dty  of 
New  York,  a  claim  or  answer  to  a  libel  may  be  sworn  to  by  a  proctor  or 
attorney  in  fact,  in  behalf  of  such  party ;  and  if,  thereupon,  the  libeUant,  by 
written  notice  to  the  respondent,  demands  a  personal  answer  yerified  by  the 
oath  of  the  party,  proceedings  shall  stay  a  reasonable  time  to  enable  such 
answer  to  be  taken  by  commission  or  dedimus  potestcttem.  The  provisions  of 
this  rule  may,  also,  be  applied  to  the  yerification  of  a  Ubel,  by  the  oath  of  a 
proctor  or  attorney  in  fact* 

94. 

The  defendant  may^  on  the  return  day  of  process,  and  before  answering, 
demurring,  or  pleading,  file  an  exception  to  the  Hbel,  that  it  is  multifarious  or 
ambiguous  or  without  plain  allegations  upon  which  issue  can  be  taken ;  and,  if 
it  be  adjudged  by  the  court  insufficient,  for  any  of  these  causes,  and  be  not 
amended  by  the  libellant  within  two  days  thereafter,  it  shall  be  dismissed, 
with  costs,  t 

95. 

Proceedings  upon  such  exceptions  shall  conform  to  those  on  exceptions  to 
answers  or  other  pleadiiigs.t 

96. 

The  libellant  may,  within  four  days  from  the  filing  of  the  answer  or  claim, 
file  exceptions  thereto,  for  insufficiency,  irreleyancy,  or  scandal,  which  excep- 
tions shall  briefly  and  clearly  specify  the  parts  excepted  to,  by  the  line  and  page 
of  the  papers  in  the  clerk^s  office ;  whereupon,  the  party  answering  or  claiming 
shall,  in  four  days,  either  give  notice  to  the  libeUant  of  his  submitting  to  the 
exceptions,  or  set  down  the  exceptions  for  hearing,  and  give  four  days'  notice 
thereof,  for  the  earliest  day  of  jurisdiction  afterwards.  In  default  whereof, 
the  like  order  may  be  entered  as  if  the  exceptions  had  been  allowed  by  the 
courtj 

97. 

If  a  party  submit  to  exceptions  for  insufficiency,  he  shall  answer  further 
within  four  days  after  notice  of  his  submitting.  If  the  exceptions  are  allowed, 
on  hearing,  he  shall  answer  further  within  such  time  as  the  court  shall  direct ; 

*  See  Bole  4,  ante:  and  Bole,  S6,  in  Admiralty,  prosoribed  by  the  Supreme  Court. 

t  See  Bule  86,  in  Admiralty,  prescribed  by  the  Supreme  Court. 

t  See  Bulee  S8  and  86,  tn  Admiralty,  preeoribod  by  the  Supreme  Court. 
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and,  if  the  hearing  of  the  exceptions  shall  not  be  duly  brought  on,  or  the  fur- 
ther answer  duly  put  in,  the  claim  or  answer  excepted  to  shall  be  treated  as  a 
nullity,  and  the  default  of  the  party  be  entered.* 

98. 

If  exceptions  for  irrelevancy  be  submitted  to,  or  be  allowed  by  the  court,  or 
the  hearing  be  not  duly  brought  on  by  the  respondent,  the  matter  excepted  to 
shall  be  struck  out  of  the  claim  or  answer  by  the  clerk,  f 

.    99. 

■ 

Either  party  may  propound  interrogatories  to  the  other,  within  four  days 
from  the.  putting  in  of  the  claim,  or  answer,  or  other  pleading,  and  the 
perfecting  of  the  same,  if  excepted  to.f 

100. 

A  copy  of  the  interrogatories  shall  be  served  on  the  party  for  whom  the 
same  are  intended,  or  his  proctor,  if  one  be  employed ;  and,  if  he  object  there- 
to, he  shall  notify  the  party  serving  the  same,  who  shall,  on  due  notice, 
submit  the  same  to  the  judge  for  his  allowance.  The  interrogatories  allowed 
shall  be  filed  with  the  clerk,  and  notice  thereof  be  given,  and  the  party  shall 
file  his  answer  thereto  in  ten  days  after  such  notice ;  in  default  whereof,  if 
libeUant,  the  libel  shall  be  dismisssed ;  if  claimant  or  defendant,  the  claim  or 
answer  shall  be  treated  as  a  nullity,  and  default  may  be  entered  against  such 
party,  t 

101. 

Answers  to  interrogatories  may  be  excepted  to  in  the  same  manner  as 
answers  or  claims  put  in  by  a  defendant,  and  shall,  in  all  respects,  be  subject 
to  the  provisions  of  the  rules  in  relation  to  exceptions ;  and,  if  the  libeUant, 
making  answers  shall  not  perfect  the  same  after  exception,  the  libel  shall  be 
dismissed  for  want  of  prosecution.  But  this  rule  and  the  preceding  one  shall 
not  in  any  case  be  deemed  to  require  answers  to  interrogatories  on  the  part  of 
the  United  States,  in  suits  brought  in  their  behalf,  f 

102. 
The  oath  of  calumny  shall  not  be  required  of  any  party,  in  any  stage  of  a 


cause. 


*  See  Bales  88,  80,  and  86,  in  Admiralty,  preaoribed  by  the  Supreme  Comrt 

t  See  Rule  86,  in  Admiralty,  preeorlbed  l^ihe  Supreme  Coort. 

t  See  Bolet  83  andtlS,  in  AdmimUy,  preBcribed  l^  tho  Sapreme  Ooort. 
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103. 

^   Stdts  may  be  joined  or  consolidated  upon  the  same  principle  as  in  the  prac- 
tice of  the  court  at  common  law. 

104  - 

When  various  actions  are  pending,  all  resting  upon  the  same  matter  of  right 
or  defence,  the  court,  by  order,  at  its  discretion,  will  compel  the  parties  to 
abide  by  the  decision  rendered  in  one  case,  and  will  enter  a  decree  in  the  other 
causes  conformably  thereto,  although  there  be  no  common  interest  between  the 
parties. 

105. 

Commissions  for  taking  testimony,  if  not  sued  out  pursuant  to  the  rules  of 
the  Circuit  Court,  shall  be  moved  for  in  four  days  after  the  claim  or  answer  is 
filed  and  perfected  (if  the  same  shall  have  been  excepted  to  ) ;  but,  if  interrog- 
atories shall  be  propounded  for  the  other  party,  by  the  party  who  moves  for 
a  commission,  he  shall  have  four  days  for  moving  after  the  answers  to  the 
interrogatories  shall  be  perfected;  otherwise,  such  commissions  shall  not 
operate  to  stay  proceedings ;  but,  on  a  proper  case  shown,  application  for  a 
commission  may  be  made  at  any  time  after  the  action  is  commenced,  and 
before  issue  joined,  or  after  a  default  or  interlocutory  decree.  * 

106. 

Affidavits  on  which  a  motion  for  a  commission  is  made  shall  specify  the 
facts  expected  to  be  proved,  and  the  shortest  time  within  which  the  party 
believes  the  testimony  may  be  taken  and  the  commission  returned. 

107. 

A  commission  will  not  be  allowed  to  stay  proceedings  if  the  opposite  party 
admits  in  writing  that  the  witnesses  will  depose  to  the  facts  stated  in  such 
affidavit ;  such  affidavit,  with  the  admission,  may  be  read  on  the  trial  or  hear- 
ing, and  will  have  the  same  effect  as  a  deposition  to  those  facts  by  the  witness 
or  witnesses  named. 

108. 

The  motion  may  be  noticed  and  made  at  term,  before  the  court,  or  in 
vacation  before  the  judge  out  of  court,  and  only  one  commissioner  will  be 
named,  unless  special  cause  is  shown  for  appointing  a  greater  number,  nor  will 
costs  be  taxed  for  the  services  of  more  than  one,  except  where  both  parties 
require  a  greater  number. 

*  See  Bcilee  41  to  60^  both  Indiutve,  of  the  droalt  Oonrt. 
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109. 

Interrogatories  for  the  direct  and  cross  examination,  in  case  the  parties 
disagree  respecting  them,  shall  be  presented  to  the  judge  for  his  allowance  at 
one  time,  and  one  day's  notice  of  such  reference  shall  be  given  by  the  party 
objecting  to  the  opi>osite  interrogatories, 

110. 

Cross-interrogatories  shall  be  served  within  four  days  after  the  direct  have 
been  received,  or  they  shall  be  regarded  as  assented  to,  and,  if  no  notice  of 
reference  to  the  judge  is  given  within  five  days  after  both  direct  and  cross 
interrogatories  have  been  served,  each  party  shall  be  deemed  to  have  assented 
to  the  interrogatories  served. 

111. 

The  interrogatories,  direct  and  cross,  as  agreed  to  by  the  parties  or  settled 
by  the  judge,  shall  be  annexed  to  the  commission. 

112. 

Directions  as  to  the  execution  and  return  of  the  commission,  signed  by  the 
derk,  and  the  proctor  of  the  party  moving  it,  or  of  both  parties,  if  both  unite 
in  the  commission  or  if  both  propose  interrogatories,  shall  accompany  the  com- 
mission. 

113. 

-Depositions  taken  under  commissions,  or  otherwise,  shall  be  forwarded  to 
the  clerk  immediately  after  they  are  taken,  and  be  filed  on  their  return  to  the 
clerk's  office,  in  term  or  vacation,  and  notice  thereof  shall  be  forthwith  given  by 
the  party  filing  them  to  the  proctor  of  the  opposite  party.  And  aU  objections 
to  the  form  or  manner  in  which  they  were  taken  or  returned  shall  be  deemed 
waived,  unless  such  objection  shall  be  specified  in  writing  in  four  days  after 
the  same  are  opened,  unless  further  time  shall  be  granted  by  the  judge. 

114. 

In  suits  between  individuals,  either  party  may,  at  any  time  after  the  commis- 
sions or  depositions  are  deposited  with  the  derk,  enter  an  order  of  course,  as  of 
a  spedal  sessions,  if  in  vacation,  to  open  the  same  and  deliver  copies  thereof. 

115. 

In  suits  on  seizures,  in  which  the  United  States  are  a  party,  such  order  may 
be  entered  on  the  written  consent  of  the  proctors  or  attorneys  of  the  respective 
parties,  or  on  motion  to  the  court  at  a  stated  or  spedal  session. 
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116. 

Opening  such  commiflBions  or  depositions  shall  not  preclude  either  party  from 
objecting  to  the  competency  or  releyancy  of  the  evidence  when  offered  on  triaL 

117. 

Exceptive  allegations  to  the  credibility  or  competency  of  witnesses  examined 
on  deposition  or  conmiission,  may  be  filed  within  four  days  after  the  depositions 
or  commissions  are  opened  at  the  derk^s  ofilce,  and  notice  shall  be  given  forth- 
with of  such  exceptions. 

118. 

Testimony  impeaching  or  supporting  the  witnesses  may,  in  such  case,  be 
given  by  the  parties  respectively,  on  the  hearing  of  the  cause,  and  may  be  taken 
in  the  same  manner  as  proofs  in  chief. 

119. 

Depositions  in  perpetniam  rei  m&moriam,  to  be  used  in  this  court,  may  be 
taken  under  a  dedimus  poteatatem^  6r  by  any  officer  authorized  by  Act  of  Con- 
gress to  take  depositions  de  hens  esse^  to  be  used  in  the  Courts  of  the  United 
States,  in  like  cases  and  by  like  proceedings  as  is  now  authorized  by  the  Su- 
preme Court  of  the  State  of  New  York. 

120. 

Notices  of  trial,  argument,  or  hearing,  may  be  for  any  day  in  term,  the  court 
being  then  sitting  (including  days  to  which  the  court  may  stand  adjourned), 
upon  a  sufficient  excuse  for  not  giving  notice  for  the  first  day  of  the  term. 

121. 

In  all  issues  brought  to  trial,  argument,  or  hearing,  except  as  provided  in 
these  rules,  four  days'  previous  notice  shall  be  served  on  the  attorney  or  proc- 
tor of  the  opposite  party,  when  the  attorney  or  proctor  resides  in  this  city ;  in 
all  other  cases,  posting  such  notice  conspicuously  in  the  clerk's  office  shall  be  a 
sufficient  service. 

122. 

A  note  of  the  pleadings  and  of  the  date  of  the  issue  shall  be  served  on  the 
derk,  with  a  notice  of  the  hearing,  four  days  before  the  time  of  hearing,  and 
such  notices  shall  also  specify  the  pleadings,  and  whatever  papers  or  documents 
in  his  office  shall  be  required  by  the  parties  to  be  produced  by  the  derk  at  the 
triaL 
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•      123. 

Sd  soon  as  issue  is  joined,  the  respondent  or  claimant  may  notice  the  cause 
for  hearing  on  his  part,  and  be  thereupon  entitled  to  a  decree  dismissing  the 
same,  witii  costs,  or  such  other  decree  as  the  case  may  demand,  unless  the  Ubel- 
lant  shall  also  notice  the  cause  for  the  same  time,  and  proceed  to  trial  or  hear- 
ing, or  obtain  a  continuance  by  order  of  the  court,  on  proper  cause  shown.* 

124. 

When  either  party  shall  require  viva-voce  testimony  given  in  open  court,  to  be 
taken  down  by  the  clerk  pursuant  to  the  Act  of  Congress,  it  shall  be  taken  in 
the  same  manner  as  in  jury  trials  on  common  law  issues,  and  not  verbatim^  as 
in  depositions  de  bene  es8e,\ 

125. 

The  notes  of  the  judge  may,  by  assent  of  parties,  be  used  as  if  taken  down 
by  the  clerk4 

126.. 

Either  party  desiring  to  diminish,  vary,  or  enlarge  the  minutes  of  proofe  taken 
by  the  clerk  or  judge,  may,  within  two  days  after  the  trial,  serve  a  statement 
of  proofs  on  the  proctor  of  the  opposite  party,  and  such  statement,  if  assented 
to,  or,  if  no  amendments  are  proposed  thereto,  within  two  days  thereafter,  by 
such  proctor,  shall  be  regarded  the  true  minutes  of  the  testimony  given,  and  the 
notes  of  the  judge  or  clerk  be  corrected  in  conformity  thereto.^ 

127. 

If  amendments  are  proposed  and  the  parties  do  not  agree  therem,  the  state- 
ments and  amendments  shall  be  forthwith  referred  to  the  judge,  and  he  shall 
settle  or  determine  how  the  facts  are,  and  the  statement  thus  settled  or  adjusted 
shall  be  filed  as  the  true  minutes  of  the  testimony  given.  { 

128. 

In  cases  of  demands  arising  not  ex  delicto,  on  a  decree  in  favor  of  the  libel- 
lant  by  default  or  on  hearing,  it  shall  be  referred  to  the  derk  to  compute  and 
ascertain  the  amount  due  the  libellant,  but  reference  may  also  be  made  in  cases 
of  tort,  or  on  allegations  of  incidental  or  consequential  damages,  if  desired  by 
either  party. 

*  See  Role  183,  po9t ;  and  Rale  80,  in  Admirally,  presorlbed  by  the  Snprome  Court 

t  See  Rale  of  November  17, 1868,  post ;  and  Rale  51,  in  AdminUty,  prescribed  by  the  Snpfreme  Ooort. 

t  See  Role  of  November  17, 1868,  pott. 
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129. 

In  case  of  the  absence  of  the  clerk,  or  his  mcompetency,  from  interest  or 
otherwise,  or  upon  any  sufficient  cause  shown,  such  reference  may  be  made  to 
assessors,  or  otherwise,  according  to  tiie  course  and  custom  of  courts  of  dyil 
and  admiralty  jurisdiction. 

130. 

On  such  reference,  either  party  may  produce  and  use  the  pleadings  and  proofe 
filed  in  the  cause  or  heard  in  court,  and  other  competent  proofs  pertinent  to  the 
ma.tter  of  referenced 

131. 

The  derk  shall  allow  neither  party  longer  than  ten  days  from  the  order  of 
reference  to  complete  the  proo&  thereon,  without  the  special  order  of  the  judge. 

132. 

At  the  instance  of  either  party,  the  derk  shall  report  the  additional  testimony 
received  by  him  and  the  offer  of  testimony  rejected  (if  any)  by  him. 

133. 

Either  party  may  except  to  the  derVs  report  and  set  down  the  exceptions  for 
hearing,  on  two  days^  notice,  at  the  first  stated  or  special  sessions  after  the  re- 
port is  filed.* 

134. 

Upon  the  coming  in  of  the  report,  a  decree  of  confirmation  may  be  entered, 
on  motion,  without  notice,  unless  otherwise  ordered  by  the  court,  or  the  report 
shall  be  excepted  to ;  and,  in  the  latter  case,  the  exception  shall  be  overruled 
or  held  abandoned,  unless  brought  to  a  hearing  at  the  first  stated  or  special 
sessions  of  the  court  for  which  it  can  be  noticed,  f 

135. 

If  the  libdlant  takes  no  proceedings  upon  the  report  within  four  days  after 
the  filing  thereof  in  open  court,  the  respondent  may  move  the  court  to  dismiss 
the  libel,  for  want  of  due  prosecution.!  «  •     • 

136. 

If  the  promovent  in  a  libd  or  information  neglects  to  proceed  in  the  cause 
with  the  dispatch  the  course  of  the  court  admits,  the  respondent  or  claimant 

*  See  BOles  of  Deoember  1,1847)  iKWl;  and  Bote  of  May  SI,  1868;  potl.  < 

t  See  Botes  of  December  1, 1847,  po$t. 
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may  have  the  libel  or  information  dismissed  on  motion,  miless  the  delay  is  by 
order  of  the  judge  or  the  act  of  the  respondent  or  claimant* 

137. 

Four  days'  notice  shall  be  given  of  the  application  to  dismiss  the  addon,  and 
a  copy  of  an  affidavit,  or  a  certificate  of  the  derk,  that  no  proceedings  have 
been  taken,  be  served  at  the  same  time. 

138. 

A  special  session  of  the  court  (besides  the  sittings  on  Tuesday  each  week) 
may  be  opened  at  any  time  instanter,  on  the  allowance  of  the  judge,  for  hear- 
ing and  disposing  of  special  motions,  arguments  on  questions  of  law,  and  also 
for  taking  proofe,  or  hearing  admiralty  and  maritime  or  revenue  causes,  and 
rendering  interlocutory  or  final  decrees  therein. 

139. 

No  party  shall  be  compelled  to  take  or  meet  proceedings  at  a  special  sessions 
(without  the  order  of  the  judge  previously  served  on  him),  in  other  than  civil 
causes  of  admiralty  and  maritime  jurisdiction. 

140. 

A  guardian  <td  litem  will  be  appoint^  on  a  petition,  verified  by  oath,  stat- 
ing a  proper  case  for  such  appointment ;  and  the  guardian  shall  give  stipula- 
tions for  costs,  &c,  the  same  as  if  he  was  personally  the  party  in  interest. 

141. 

Infants  may  sue  hj proehein  ami,  to  be  first  approved  by  the  court;  thejwo- 
chein  ami  to  give  stipulations  and  be  responsible  for  costs,  in  the  same  manner 
as  the  infant  would  be  if  of  full  age. 

142. 

Suits  can  only  be  prosecuted  or  defended  m  forma  pauperis  by  express  allow- 
ance of  the  court  In  such  case,  the  pauper  will  be  discharged  of  all  stipula- 
tions or  liabilities  for  costs. 

143. 

But  the  court,  on  satisfactory  proof  of  the  inability  of  a  party  to  comply 
with  the  usual  stipulations  in  a  cause,  may  mitigate  and  modify  such  stipula- 
tions conformably  to  the  equities  or  exigencies  of  the  case.t 

*  Bee  Bole  1S8,  (tnte ;  and  Bole  80,  In  Admiralty,  papeeerlbed  by  Uie  Supreme  Conrt. 
t  See  Bote  %  in  Admiralty,  prescribed  by  the  Sopreme  Conrt 
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144. 

Where  proceedings  on  a  decree  shall  not  be  stayed  by  an  appeal,  and  the  de- 
cree shall  not  be  fulfilled  or  satisfied  in  ten  days  after  notice  to  the  proctor  of 
the  party  against  whom  it  shall  be  rendered,  it  shall  be  of  course  to  enter  an 
order  that  the  sureties  of  such  party  cause  the  engagement  of  their  stipulation 
to  be  performed,  or  show  cause  in  four  days,  or  on  the  first  day  of  jurisdiction 
afterwards,  why  execution  should  not  issue  against  them,  their  lands,  goods, 
and  chattels,  according  to  their  stipulation ;  and,  if  no  cause  be  then  shown^ 
due  service  having  been  made  on  the  proctor  of  the  party,  a  summary  decree 
shall  be  rendered  against  them  on  their  stipulations,  and  execution  issue ;  but 
the  same  may  be  discharged  on  the  performance  of  the  decree  and  payment  of 
all  costs.* 

145. 

A  party  obtaining  a  decree  of  the  court,  may,  at  his  election,  have,  for  the 
execution  thereof,  like  process  as  is  now  used  in  this  State  for  like  purposes, 
except  that  of  personal  attachment,  as  for  a  contempt  of  court  f 

146. 

The  writ  of  fieri  facias  or  venditioni  earponas  is  adopted  as  final  process,  in 
this  court,  in  all  cases  for  the  sale  of  property ;  and  the  proceedings  thereon, 
in  admiralty  cases,  shall  be  conformable  to  those  on  the  common  law  side  of 
thecourtt 

147. 

Whenever,  from  the  death  of  any  of  the  parties,  or  changes  of  interest  in  the 
suit,  defect  in  the  pleadings  or  proceedings,  or  otherwise,  new  parties  to  the 
suit  are  necessary,  the  persons  required  to  be  made  parties  may  be  made  such 
either  by  a  petition  on  their  part  or  by  the  adverse  party. 

148. 

In  either  mode,  it  shall  be  sufficient  to  allege  briefiy  the  prayer  of  the  origi- 
nal libel,  the  several  proceedings  in  the  cause  and  date  thereof,  and  to  pray 
that  such  persons  required  to  be  made  parties  to  the  suit  may  be  made  such 
parties. 

149. 

On  service  of  a  copy  of  such  petition  and  of  notice  of  the  presenting  thereof, 
such  order  shall  be  made  for  the  further  proceeding  in  the  cause  as  shall  be 

*  See  Bole  8,  In  Admiralty,  prescribed  by  the  Supreme  Oonrt. 
t  See  Bole  31,  In  Admiralty,  proeorlbed  by  the  Supreme  Ooait, 
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proper  for  its  speedy  and  conyenient  prosecution  as  to  such  new  parties,  and 
the  same  stipulations  and  security  shall,  in  all  such  cases,  be  required  and 
given,  as  in  cases  of  persons  becoming  originally  parties  to  a  suit. 

150. 

A  party  shall  not  be  held  to  enter  his  appeal  from  any  decree  or  order  of  the 
court  as  final,  unless  the  same  is  in  a  condition  to  be  executed  against  him 
without  further  proceedings  therein  in  court.* 

151. 

Ten  days  from  the  time  of  rendeiing  the  decree  shall  be  allowed  to  enter  an 
appeal,  within  which  time  the  decree  shall  not  be  executed.  A  brief  notice  in 
wnting  to  the  clerk  and  opposite  proctor,  that  the  party  appeals  in  the  cause, 
shall  be  a  sufficient  entry  of  the  appeal,  without  any  petition  to  the  court  for 
leave  to  enter  the  samcf 

152. 

When  an  appeal  shall  be  entered,  the  appellant  shall,  within  ten  days  there- 
after, give  security  for  damages  and  costs ;  and,  if  security  shall  not  be  given 
within  that  time,  the  decree  may  be  executed  as  if  there  had  been  no  appeal, 
unless  further  time  be  allowed  by  the  court 

153. 

The  appellant  shall  give  four  days'  notice  to  the  adverse  party,  or  his  proc- 
tor, of  the  person  or  persons  proposed  as  his  sureties,  with  their  additions  and 
descriptions,  and  of  the  time  and  place  of  giving  the  stipulation. 

154. 

When  an  appeal  shall  be  entered,  the  appellant  shall  cause  the  proceedings 
of  the  court,  required  by  law  to  *be  transmitted  to  the  Circuit  Court,  to  be 
transcribed  for  that  purpose  within  thirty  days  after  the  appeal  shall  be  entered 
in  this  court ;  and,  in  default  thereof,  the  decree  shall  be  executed  as  if  there 
had  been  no  appeal,  unless  the  court  shaU,  upon  special  motion  of  the  appel- 
lant, otherwise  order.  J 

155. 

A  rehearing  will  not  be  granted  in  any  matter  in  which  a  decree  has  been 
rendered,  unless  application  is  made  at  the  term  when  the  decree  is  pro- 
nounced, or  there  is  a  stay  of  proceedings  by  order  of  the  judge.  § 

*  See  Rtile  45,  In  Admiralty,  proBcribed  1^  the  Supreme  Coort ;  and  Bote  117,  of  the  Circuit  Gonrt. 
t  Bee  Rule  45,  in  Admiralty,  jnneBcrlbed  by  the  Sai»eme  Ooort. 
X  See  Bole  63,  in  Admiralty,  prescribed  l^  the  Snpreme  Court. 
I  Bee  Bute  40,  In  Admiralty,  pceeoribed  by  the  Supreme  Court. 
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156. 

No  libel  of  review  will  be  entertained  in  cases  subject  to  appeal,  nor  unless 
filed  before  the  enrolment  of  the  decree  or  return  of  final  process  issued  in  the 
cause. 

157. 
When  any  moneys  shall  come  to  the  hands  of  the  marshal  under  or  by  virtue 
of  any  order  or  process  of  the  court,  he  shall  forthwith  pay  over  the  gross 
amount  thereof  to  the  derk,  with  a  bill  of  his  charges  thereon,  and  a  statement 
of  the  time  of  the  receipt  of  the  moneys  by  him,  and,  upon  the  filing  of  such 
statements,  and  the  taxation  of  such  charges,  the  same  shall  be  paid  to  the 
marshal  out  of  such  moneys ;  and  the  general  account  of  all  property,  sold  un- 
der the  order  or  decree  of  this  court,  shall  be  returned  by  the  marshal  and  filed 
in  the  clerk's  ofi^ce,  with  the  execution  or  other  process  under  which  the  sale 
was  made.* 

158. 

All  bills  of  costs  and  of  charges  to  be  paid  under  any  order  or  decree  of  this 
court,  shall  be  taxed  and  filed  with  the  clerk  before  payment  thereof ;  and,  if 
the  same  shall  include  charges  for  disbursements  other  than  to  the  officers  of 
the  court,  the  proper  and  genuine  vouchers,  or  an  affidavit  therefor  (in  cases 
of  loss  of  vouchers),  shall  be  exhibited  and  filed,  and,  if  such  bill  shall  be 
taxed  without  four  days'  notice  to  all  parties  concerned,  they  shall  be  subject 
to  a  re-taxation,  of  course,  on  application  by  any  such  party,  not  having  had 
notice,  and  at  the  charge  of  the  pai-ty  obtaining  such  taxation. 

159. 

The  clerk  is  authorized  to  tax  or  certify  bills  of  costs  and  to  sign  judgments, 
and  also  take  acknowledgments  of  the  satisfaction  of  judgments,  and  all  affi- 
davits and  oaths  out  of  court,  as  in  open  court,  in  all  cases  where  the  same  are 
not  required  by  law  to  be  taken  in  open  court 

160. 

The  deputies  or  chief  clerks  of  this  court,  not  exceeding  two  in  number,  and 
named  and  designated  by  an  appointment  ffied  in  the  office  of  said  clerk,  are 
each  authorized  to  sign  judgments,  to  tax  and  certify  all  bills  of  costs  in  this 
court,  other  than  those  of  the  clerk,  and  also  to  afSx  the  seal  of  the  court  and 
certify  proceedings  or  papers  in  the  name  of  the  derk,  in  all  other  cases  than 
exemplifications  of  the  records  or  ffies  of  the  court,  and  to  perform  all  duties 
appertaining  to  the  derk  by  the  appointment  of  the  court,  or  the  course  of 

*  See  Bnle  41,  in  Adminlty,  prescribed  by  the  Snprame  Ooort 
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practice,  which  are  not  specifically  appointed  by  statute  to  be  performed  by 
the  derk.* 

161. 

The  derk  is  authorized  to  enter  satisfaction  of  record  of  any  judgment  ren- 
dered in  this  court  in  behalf  of  the  United  States,  on  filing  acknowledgment 
of  satisfaction  of  the  same  duly  made  by^e  District-Attorney. 

162. 

All  rules  to  which  a  party  is  entitled  of  course,  or  which  are  moved  for  upon 
the  written  consent  of  the  parties,  may  be  entered  by  the  derk  in  vacation, 
without  the  mandate  of  the  judge,  and  be  entitled  as  of  a  spedal  court  held 
on  that  day. 

163. 

Proctors  of  any  Circuit  or  District  Court  of  the  United  States,  and  attorneys 
of  the  Supreme  Court  of  this  State,  and  solidtors  of  the  Court  of  Chanceiy, 
may  be  admitted  attorneys  and  proctors  of  this  court,  and  counsellors  of  the 
said  Supreme  Court  and  Court  of  Chancery,  and  counsellors  and  advocates  of 
said  Circuit  or  District  Courts,  may  be  admitted  counsellors  and  advocates  of 
this  court,  of  course,  upon  taking  the  oaths  prescribed  by  the  Constitution  and 
laws  of  the  United  States. 

164. 

In  admiralty  and  maritime  causes,  wherein  the  matter  in  demand  does  not 
exceed  fifty  dollars,  the  proceedings  for  recovery  thereof  may  be  summary.! 

165. 

Instead  of  filing  a  libd,  the  promovent,  in  suits  by  individuals,  may,  by 
short  petition,  state  the  matter  of  his  demand,  and  the  amount  or  value  thereof, 
or  present  an  account  stated,  or  a  bill  of  charges  by  items,  on  filing  dther  of 
whidi,  process  may  issue,  as  on  the  filing  of  a  libd  in  ordinary  cases.! 

166. 

The  same  petition  or  statement  used  on  application  for  a  summons  pursuant 
to  the  Act  of  Congress  of  July  20,  1799,  §  6,  shall  when  admiralty  process 
is  ordered  by  the  judge  or  ju^ce  of  the  peace,  be  filed  and  may  stand  and  be 
proceeded  upon  in  lieu  of  the  libel  in  form.t 

*  This  rnle  ii  pfrinted  bb  amended  by  a  role  made  Ifaxch  S8, 1841. 
t  See  Bales  of  Jmie  Tenn,  1849;  pott. 
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167. 

Any  party  intervening  may  contest  the  petition  or  demand  orally  or  in  writ- 
ing, by  general  denial  or  affirmance,  or  file  a  plea  in  bar,  or  answer  or  claim.* 

168. 

No  costs  shall  be  taxed  the  defendant  for  any  plea,  answer  or  claim,  other 
than  a  general  issue  to  the  actor^s  demand,  unless  an  answer  on  oath  be 
demanded.  * 


169. 

Either  party  may  file  interrogatories  to  be  propounded  to  his  adrersary, 
which  shall  be  answered  on  oath.* 


170. 

The  monition,  or  citation,  or  attachment,  may  be  made  returnable  the  first 
day  of  a  stated  or  special  session  of  court  next  succeeding  the  service  thereof, 
at  least  three  days  intervening  between  the  service  and  return  of  process  in  rem, 
in  suits  by  individuals,  and  fourteen  in  suits  by  the  United  States ;  and,  on  the 
return  of  process,  in  open  court,  duly  served,  the  cause  may  be  put  instanter 
upon  the  calendar,  and  either  party,  without  other  notice  may  proceed  therein 
to  proofs  and  hearing ;  and  the  party  obtaining  a  continuance  of  the  cause,  if 
in  rem,  shall  bear  all  expenses  taxed  for  keeping  the  thing  attached,  interme- 
diate such  continuance  and  the  final  hearing,  f 

171. 

The  notices  to  be  published,  in  suits  by  individuals,  need  contain  only  the 
title  of  the  suit,  the  cause  of  action,  the  amount  demanded,  and  the  day  and 
place  of  the  return  of  the  monition,  and  be  subscribed  with  the  name  of  the 
marshal  and  proctor  of  the  libellant.  Ko  more  than  the  usual  printer^s  charge 
for  advertisements  of  like  size  shall  be  taxed  for  the  publication.! 

172. 

In  summary  proceedings  in  rem,  in  behalf  of  the  United  States,  when  the 
goods  are  under  seizure  by  the  collector  and  in  his  possession,  the  derk,  at  the 
instance  of  the  District- Attorney,  may  omit  the  attachment  clause  in  the  moni- 
tion issued,  t 

*  See  Boles  of  Jane  Term,  1840,  post. 

t  See  Boles  of  Jone  Term,  1849,  po«t ;  and  Bole  9,  in  Admiralty,  presortbed  l^  the  Sopreme  Ooort. 

t  See  Bolee  of  Jone  Term,  1849,  po$i. 
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173. 

If  the  monition  also  contains  an  attachment  in  such  cases,  and  the  marshal 
returns  that  the  goods,  &c.,  are  in  the  custody  of  the  collector,  he  shall  stand 
acquitted  of  all  responsibility  for  their  safe  keeping  or  production  to  answer 
the  decree.* 

174. 

In  such  case,  the  service  of  the  monition  shall  be  by  leaving  a  copy,  or  notice 
thereof,  with  the  collector  or  person  having  the  goods  in  keeping,  and  also 
making  like  service  on  the  owner,  or  his  agent,  if  known  to  the  marshal,  and 
resident  in  the  city.* 

175. 

The  costs  to  be  taxed  the  District- Attorney,  proctor,  and  advocate,  on  either 
side,  in  a  summary  cause,  shall  not  exceed  twelve  dollars.* 

176. 

Fees  shall  not  be  taxed  for  more  than  one  witness  to  prove  the  same  facts, 
imless  it  appears  that  the  witness  was  impeached  or  his  testimony  contradicted. 
No  charges  for  serving  writs  of  subpoena  shall  be  taxed  against  the  opposite 
party,  when  the  writ  is  executed  by  the  marshaL  If  a  witness  does  not  attend 
after  r^ular  summons,  proceedings  for  attachment  may  be  had  against  him, 
without  the  service  of  a  writ  of  subpcena.* 

177.    . 

The  provisions  of  the  twelve  preceding  rules,  are  limited  to  those  cases  of 
admiralty  and  maritime  jurisdiction,  in  which  no  appeal  lies  from  this  court 
to  the  Circuit  Court  * 

178. 

Summary  proceedings  in  all  respects,  not  specified  in  the  preceding  rules,  are 
to  be  governed  by  the  general  course  of  procedure  of  the  court* 

*  Bee  Boles  of  June  Term,  1849,  poet. 
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PRACTICE   IN   mFOEMATIONS. 

179. 

Informations  on  seizures  upon  land  or  water  are  to  be  drawn  in  a  plain  and 
concise  form,  only  referring  to,  without  reciting,  statutes  or  sections  of  statutes 
at  large.  The  information  should  set  forth  the  gravamen  of  the  suit  by  plain 
and  issuable  allegation ;  and,  when  in  rem,  the  property  demanded  as  forfeits 
is  to  be  speciiied,  together  with  the  alleged  cause  of  forfeiture.  Inf onnations 
are  subject  to  the  same  general  rules,  as  to  their  structure  and  amendment,  as 
ordinary  libels.* 

180. 

Proceedings  in  rem  for  a  forfeiture,  and  in  personam  for  an  offence,  fine, 
penalty,  or  debt,  may  be  joined  in  one  information,  when  having  relation  to 
the  same  transaction. 

181. 

On  filing  an  information  in  personam  or  in  rem,  the  dcrk  shall  issue  process 
thereon,  corresponding  as  nearly  as  may  be  with  that  employed  in  the  instance 
Court  of  Admiralty  in  similar  cases.    But  process  in  personam  may  be,  in  the 
first  instance,  a  capias,  or  attachment  against  goods  to  compel  an  appearance, 
or  a  monition,  at  the  election  of  the  complamant 

182. 

No  party  shall  be  held  to  bail  on  an  information  in  personam  without  the 
mandate  of  the  judge,  except  where  bail  is  required  or  authorized  by  statute. 

183. 

All  rules  applicable  to  the  service  of  proceedings  in  relation  to  process  in 
plenary  causes  in  admiralty,  shall  equally  apply  to  process  on  informations,  f 

184. 

•  If  the  information  filed  is  multifarious  or  ambiguous,  or  does  not  supply  plain 
allegations  upon  which  issue  can  be  taken,  or  a  distinct  reference  to  the  statute 
upon  which  it  is  founded,  the  defendant  or  claimer  may  move  the  court  to 
have  it  reformed,  giving  two  days^  previous  notice,  together  with  a  specification 
of  the  exceptive  parts,  to  the  District-Attorney  or  proctor  in  whose  name  it  is 

*  See  Bale  93;  in  AdmiiaUy,  preecrlbed  by  the  &ipreme  Oonrt. 
t  See  Bole  138,  ante. 
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filed.  It  may  be  amended  of  course,  in  conformity  to  such  notice ;  if  not  re- 
formed -within  two  days  after  pronounced  defective  by  the  court,  the  defendant 
may  take  an  order  of  discharge  from  the  action. 

185. 

Amendments  may  be  had  to  informations,  in  any  stage  of  the  cause ;  but,  if 
after  an  issue  is  formed  between  the  parties,  it  shall  be  on  payment  of  all  costs 
which  may  have  accrued  by  means  of  the  amendment  or  the  defective 
pleading. 

186. 

In  informations  in  rem,  a  delivery,  on  stipulation  of  property  seized,  or  a 
sale  of  perishable  articles,  may  be  had,  as  in  case  of  proceedings  in  the 
instance  Court  of  Admiralty. 

187. 

The  claimer  shall  appear  and  interpose  his  claim  or  plea,  on  informations  in 
rem,  within  the  same  time  and  in  the  same  manner  as  in  causes  on  the  instance 
side  of  the  Court  of  Admiralty ;  and  shall  appear  and  plead  to  informations 
in  personam  within  the  same  time  and  in  the  same  manner  as  in  causes  at  com- 
mon law ;  but  no  plea  other  than  in  abatement,  the  general  issue,  former  recov- 
ery, pardon  or  remission  of  the  offence,  fine  or  forfeiture,  shall  be  received. 

188. 

Instead  of  a  traverse  of  each  separate  cause  of  forfeiture  alleged  in  the  infor- 
mation, the  defendant  may  plead,  as  a  general  issue  to  an  information  in  rem, 
''that  the  several  goods  in  the  information  mentioned  did  not,  nor  did  any 
part  thereof,  become  forfeited  in  manner  and  form  as  in  the  information  in  the 
behalf  alleged.'* 

189. 

Putting  in  and  justifying  bail  on  behalf  of  the  defendants  on  arrest,  and  the 
proceedings  to  and  on  trial  and  execution,  where  a  trial  by  jury  must  be  had, 
shall  be  the  same  as  in  cases  of  common  law  jurisdiction. 

238. 

All  notices  served  on  an  agent,  or  on  attorneys  or  proctors  residing  out  of  the 
dty  and  county  of  New  York  (and  not  having  an  office  or  place  of  business  in 
this  city,  in  Brooklyn,  or  Williamsburg)  shaU  be  double  the  time  ordinarily 
required. 
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240. 

In  all  cases  not  provided  for  by  the  rules  of  this  court,  the  rules  of  the  Cir- 
cuit Court  of  the  United  States  for  this  District,  for  the  time  being  (whether 
adopted  before  or  after  these  rules),  so  far  as  the  same  may  be  applicable,  shall 
regulate  the  practice  of  this  court ;  and,  when  there  is  no  rule  of  the  Circuit 
Court  to  apply,  then  the  rules  of  the  Supreme  Court  of  this  State,  now  in  force, 
80  far  as  the  same  may  be  applicable,  shall  govern. 

241. 

The  arrangement  of  rules  under  distinct  heads  of  practice,  is  not  to  prevent 
their  governing  every  mode  of  procedure  in  court  to  which  they  may  be  appli- 
cable ;  but,  if  differing  provisions  are  adopted,  the  rules  in  collision  are  to  be 
restricted  each  to  the  head  of  practice  under  which  it  may  be  classed. 

April  16,  1847. 
Ordered,  That  the  standing  Rule  No.  45,  of  this  court,  in  Admiralty,  be  here- 
after applied  alike  to  suits  in  personam  and  in  rem, 

I      December  1,  1847. 

No  decree  shall  be  entered  by  default,  or  consent  of  parties  in  court,  order- 
ing the  condemnation  and  sale  of  property  arrested  on  process  in  rem,  or  for  the 
distribution  of  the  proceeds  thereof  in  com*t,  or  of  the  avails  of  a  stipulation 
or  bond  given  for  the  value  of  such  property,  unless  publication,  according  to 
the  course  of  the  court,  shall  have  been  duly  made  before  the  return  day  of  the 
monition  issued  with  the  attachment  in  the  case. 

All  reports  of  commissioners,  assessors,  adjusters,  &c.,  on  the  matters  referred 
by  order  of  the  court,  shall  be  filed  in  court,  at  the  opening  of  the  court,  on 
Tuesdays  of  the  stated  or  special  terms,  unless  otherwise  specially  allowed 
by  the  court,  and  on  two  days'  previous  notice  in  writing  to  the  party  to  be 
affected  thereby. 

Exceptions  to  such  reports  shall  be  filed  before  or  at  the  time  confirmation 
thereof  is  moved  in  coi^t,  unless  further  time  is  allowed  by  order  of  the  court, 
and  no  exception  to  any  report  can  be  received  on  file  without  the  party  offer- 
ing it  has  duly  filed  stipulations  in  the  cause,  according  to  the  course  of  the 
court  (unless  he  be  excused  by  the  standing  rules  from  stipulating). 

February  9,  1849. 
Ordered,  That  the  commissioners  appointed  by  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  to  take  affidavits,  bail,  &c.,  un- 
der the  several  Acts  of  Congress,  be  Conmiissioners  authorized  by  this  court  to 
do  all  the  acts,  and  exercise,  and  be  vested  with  all  the  powers,  jurisdiction, 
and  authority  contained  in  and  conf en^  by  the  Act  of  Congress  of  the  United 
States,  passed  AugUQt  12,  1848,  and  entitled  '*  An  Act  for  giving  effect  to  cer- 
tain treaty  stipulations  between  this  and  foreign  Governments,  for  the  appre- 
hension and  delivering  up  of  certain  offenders." 
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JUNE  TERM,  1849. 

To  prevent  unnecessary  multiplication  of  suits,  and  the  accumulation  of  costs, 
for  the  recovery  of  seamen^s  wages,  the  following  additional  Rules  in  summary 
actions  are  adopted :  — 

HvXe  1.  — In  suits  in  personam  for  wages,  where  the  amount  sworn  to  be  due, 
in  the  libel,  is  less  than  fifty  dollars,  the  clerk  shall  not  issue  process  without 
the  usual  stipulation  for  costs,  unless  the  libel  be  accompanied  by  satisfactory 
proof  that  the  respondent  is  about  to  leave  the  district ;  or  by  an  allocatur  of 
the  judge,  or  by  a  certificate  of  a  commissioner  of  the  court,  that,  upon  due 
service  of  a  summons  to  the  respondent  to  appear  before  him,  sufficient  cause 
of  complaint  whereon  to  found  process  appeared. 

Bule  2.  —  Such  summons  shall  be  served  at  least  one  day  previous  to  the  day 
of  hearing  therein  mentioned,  and,  if  it  shall  appear,  on  the  hearing,  to  the  sat- 
isfaction of  the  commissioner,  that  the  wages  claimed  have  been  paid  or  for- 
feited, he  shall  refuse  the  certificate.  And,  if  a  reasonable  offer  of  compromise 
shall  be  made  on  such  hearing,  by  either  party,  and  be  rejected  by  the  other, 
the  commissioner  shall  add  a  certificate  of  such  fact,  and,  in  case  of  final  re- 
covery by  the  party  rejecting  such  offer,  he  shall  recover  no  costs.  No  costs 
shall  be  taxed  for  the  proceeding,  unless  the  commissioner  shall  certify  that  a 
demand  of  wages  was  made  by  the  seamen  a  reasonable  time  previous  to  taking 
out  the  summons,  and  then  the  proctor  shall  be  allowed  no  more  than  $1.25, 
the  ordinary  fees  for  attendance  and  motion  in  court 

Rule  8.  — No  fees  shall  be  taxed  to  the  marshal,  derk  or  witness  on  such 
proceedings,  unless,  by  special  mandate  of  the  judge,  a  subpoena  or  attachment 
is  issued  to  compel  the  attendance  of  witnesses. 

Eule  4.  — The  commissioner's  fees  for  his  services  thereon  shall  not  exceed 
one  dollar  for  a  single  sitting,  and  every  adjournment  granted  shall  be  at  the 
expense  of  the  party  obtaining  it ;  if,  however,  it  is  required  by  the  parties  that 
the  commissioner  take  down  in  writing  the  testimony  heard  on  the  summons, 
he  shall  be  allowed  therefor  the  customary  fees  for  like  services.  Proof  so 
taken  in  writing  may  be  used  by  either  party,  on  the  hearing  in  court,  in  case 
the  suit  is  further  prosecuted. 

Rule  5.  — No  more  than  one  process  shall  issue  against  the  master  or  owners, 
at  the  same  time,  for  wages  claimed  by  a  crew,  or  any  part  thereof,  for  the 
same  voyage,  nor  during  the  pendency  of  a  suit  therefor,  nor  shall  costs  be 
taxed  for  more  than  one  retainer  or  libel,  in  such  cases,  unless  an  order  of  the 
judge,  on  cause  shown,  be  previously  had,  authorizing  suits  therefor.  Seamen 
claiming  wages  for  the  same  voyage  may  file  an  affidavit  stating  the  amount 
due  them,  and,  if  such  affidavit  be  ffied  before  the  issue  of  process,  the  clerk 
may  order  the  respondent  to  be  held  to  bail  in  a  sum  exceeding  by  $100  the 
whole  amount  of  such  claims. 
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Bide  6.  — The  bail  or  stipulation  given  by  the  master  or  owner,  on  such  pro- 
cess, shall  be  conditioned  to  abide  the  order  of  the  court  in  the  particular  suit, 
and  in  favor  of  such  other  parties  as  the  court  may  grant  leave  to  join  therein. 

December  23,  1850. 

m 

No  counsel  will  be  permitted  to  speak,  in  the  argument  of  any  cause  in  the 
court,  more  than  one  hour,  without  the  special  leave  of  the  court,  granted  be- 
fore the  argument  begins. 

Mabch  2,  1852. 

No  case,  after  being  called  on  the  docket,  will  be  allowed  to  retain  its  prior- 
ity, except  for  the  cause  of  sickness  of  some  one  whose  attendance  upon  it  is 
necessary,  or  because  of  other  inevitable  accident,  nor  will  a  case  so  called  be 
assigned  for  hearing  at  a  future  day  but  for  like  causes. 

Each  Saturday  of  the  term  is  assigned  for  hearing  special  motions,  and  the 
docket  will  not  be  called  on  those  days.* 

JAN  (TART  TERM,  1867. 

All  cases  placed  upon  the  day  docket  shall  be  deemed  set  down  absolutely 
for  hearing  or  trial  upon  that  day,  and  no  motion  for  postponing  such  cases,  or 
assigning  them  for  hearing  on  a  different  day,  will  be  entertained  by  the  court, 
except  for  causes  not  existing,  or  not  known  to  the  party  making  the  applica- 
tion, at  the  time  the  case  was  put  upon  the  day  docket. 

Cases  must  be  put  upon  the  day  docket  in  the  order  they  stand  on  the  term 
calendar,  unless  otherwise  directed  by  the  cornt,  for  cause  shown  prior  to  the 
making  up  of  the  day  docket. 

Cases  on  the  day  docket  shall  retain  their  priority  from  day  to  day,  until 
called  for  hearing,  and  shall  have  preference  to  assigned  cases ;  and  each  case 
not  moved  to  hearing  in  its  place  shall  go  to  the  foot  of  the  term  calendar,  f 

OOTOBEB  1,  1867. 

Hereafter,  to  obtain  the  approval  of  the  judge  of  this  court,  of  the  sufficiency 
of  sureties  to  bonds  or  stipulations  offered  for  the  discharge  of  vessels  under  ar- 
rest, upon  attachments  issued  out  of  this  court,  it  shall  be  necessary  to  give  no- 
tice in  writing,  a  reasonable  time  previous  to  the  application,  to  the  proctor  of 
the  libellant  in  the  action,  stating  the  time  and  place  application  will  be  made 
for  such  approval,  and  the  name,  occupation,  and  residence  of  the  sureties  to 
be  offered ;  and  the  application  shall  be  accompanied  by  an  affidavit  proving 
the  service  of  such  notice. 

May  28,  1859. 

Coats  tcLxdble  to  Commissioners  appointed  and  acting  an  references,  under  Rule 
44  of  the  Rules  of  Practice  far  the  Courts  of  the  United  States  in  Admiralty  and 
Maritime  Jurisdiction,  prescribed  by  the  Supreme  Court  of  the  United  States  at 

•  See  Rules  of  January  Tenn,  1867,  post ;  and  Rules  of  February  32, 1868,  post, 
t  See  Rules  of  March  3, 1662,  ante ;  and  Rules  of  February  33, 1868,  post. 
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the  Janucury  Term,  1845,  <md  under  the  Rules  of  Practice  in  Admiralty^  adopted 
hy  the  Dietrict  Court  of  the  United  States  for  the  Southern  District  of  New  York, 

It  being  made  a  question  of  taxation,  what  fee^  or  compensation  may  be  law- 
fully allowed  to  said  officers,  for  services  rendered  by  them,  under  their  ap- 
pointments by  Authority  of  the  above  Rules  of  Court;  and  it  appearing  that 
the  Act  of  Congress  entitled,  **  An  Act  to  regulate  the  fees  and  costs  to  be  al- 
lowed Clerks,  Marshals,  and  Attorneys  of  the  Circuit  and  District  Courts  of  the 
United  States,  and  for  other  purposes,"  approved  February  26, 1853  (10  United 
States  Stat,  at  Large,  161),  makes  no  provision  for  compensating  commissioners 
appointed  by  the  courts  under  the  aforesaid  rules  for  their  services  rendered  in 
aid  of  the  administration  of  justice,  in  the  matters  and  cases  therein  specified ; 
and  we  being  of  opinion  that  these  special  officers  of  the  court  do  not  come 
strictly  within  the  Act,  and  that,  upon  the  usages  and  doctrines  of  Courts  of 
the  United  States,  officers  called  upon  to  render  services  in  those  courts,  accord- 
ing to  their  rules  and  modes  of  practice,  for  which  no  specific  fees  or  costs  are 
appointed  by  statute  law,  will  be  awarded  compensation  therefor  by  the  courts 
respectively  in  which  the  services  are  performed,  corresponding  in  amount  to 
that  allowed  by  law  in  the  State,  for  similar  services  rendered  by  State  officers, 
in  a  like  capacity,  particularly  in  chancery  procedures  (1  Blatchf .  C.  C.  R  652 ; 
Hathaway  v.  Roach,  2  Woodb.  &  M.,  63) ;  and  it  further  appearing  to  us  that 
such  is  an  equitable  and  sound  rule  to  be  applied  in  relation  to  this  class  of  offi- 
cers, especially  as  the  above  cited  statute  law  of  costs  contains  no  prohibition  of 
compensation  to  them  by  authority  of  the  courts  otherwise  than  through  a  posi- 
tive appointment  by  statutory  law:  We  are,  therefore,  of  opinion,  that  such 
commissioners  are  entitled  to  have  taxed  in  their  behalf,  by  the  proper  taxing 
officers,  the  rate  of  fees  or  costs  allowable  in  the  Court  of  Chancery  of  the  State 
of  New  York,  to  Masters  in  Chancery  of  that  court,  for  services  therein  per- 
formed by  them,  on  the  1st  of  September,  1845,  being  the  time  the  Rule  of 
Practice  aforesaid  adopted  by  the  Supreme  Court  went  into  operation,  imless  in 
particulars  in  which  the  rate  of  allowance  then  prevailing  in  the  State  court 
shall  have  been  rescinded  or  modified  by  subsequent  regulations  made  by  orders 
of  the  Courts  of  the  United  States ;  and  we  designate  as  proper  subjects  of  tax- 
ation, in  cases  where  those  services  have  been  actually  performed  by  such  Com- 
missioners, in  admiralty  and  maritime  causes  referred  to  them  pursuant  to  the 
aforesaid  niles,  the  following  items,  embraced  in  the  Rules  and  Orders  of  the 
Coiut  of  Chancery  of  the  State  of  New  York,  revised  and  established  by  Chan- 
cellor "Walworth  in  1844,  under  the  head  of  ** Master's  Fees''  (pages  190,  191), 
to  wit: 

Commissioners'*  Costs. 

For  signing  every  summons  for  a  witness  or  party  to  attend  a  reference, 
twelve  cents. 

For  attending  at  the  time  and  place,  and  adjourning  the  same  at  request,  or 
upon  reasonable  cause,  one  dollar. 

28 
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Attendance  and  hearing  every  argument  upon  any  matter  referred  to  him, 
when  litigated,  three  dollars  ;  and  "when  he  proceeds  ex  parte,  one  doUar. 

Attendance  and  settling  his  r^ort  after  argiynent,  if  both  parties  attend  and 
litigate  the  same,  three  dollars  ;  if  he  proceeds  ex  parte,  one  dollar. 

For  writing  out  and  certifying  the  testimony  of  witnesses  taken  orally  before 
him  on  the  hearing,  to  file  with  his  report,  for  every  folio  of  100  words,  twenty 
cents. 

Copies  of  the  same,  furnished,  on  request,  to  either  party,  for  each  folio,  ten 
cents. 

Drawing  every  report  in  pursuance  of  an  order  of  reference  to  him  (exclusive 
of  schedules  and  the  written  proofs),  for  every  folio,  twenty  cents. 

Drawing  all  schedules  to  be  annexed  to  reports,  for  every  folio,  ten  cents. 

Copies  of  reports  and  schedules,  to  be  filed,  for  every  folio,  ten  cents. 

Copies  of  reports  and  schedules  and  all  other  proceedings,  furnished  by  him 
to  the  parties,  upon  request,  for  every  folio,  six  cents. 

Marking  every  exhibit  produced  before  him  on  a  reference,  with  the  title  of 

the  cause,  and  signing  the  same,  six  cents, 

S.  Nelson. 
Sam'l.  R.  Betts. 

February  7,  1863. 
The  Rules  governing  the  practice  of  the  court,  on  the  instance  side,  in  Ad- 
miralty, shall  not  authorize  interlocutory  decrees,  in  suits  in  rem,  taken  by  de- 
fault, on  the  retmn  of  process,  to  direct  the  sale  of  the  res  condemned  thereby, 
before  the  sum  chargeable  thereon  be  decreed  by  the  court,  unless  by  consent 
of  the  parties  in  interest,  or  the  express  order  of  the  court,  because  of  the  per- 
ishing or  perishable  condition  of  the  res, 

April  26,  1865. 

In  all  cases,  where,  by  the  rules  of  this  court,  a  surety  is  required  to  be  resi- 
dent in  this  District,  the  rules  arc  so  modified  as  to  require  the  surety  to  be 
resident  in  this  District  or  in  the  Eastern  District  of  New  York.  * 

February  22,  1868. 

L — The  calendar  of  admiralty  causes  shall  hereafter  be  permanent,  the 
causes  being  re-numbered  every  January.  Notices  of  trial  shall  be  notices  of 
four  days,  and  for  the  first  Tuesday  of  the  term,  and  shall  not  be  required,  ex- 
cept when  a  cause  shall  be  placed  upon  such  calendar. 

n. — A  calendar  shall  be  made  up  by  the  derk  before  the  next. March  term.' 
The  causes  in  which  either  party  shall  file  a  note  of  issue  on  or  before  the 
Thursday  before  the  opening  of  the  March  term,  containing  the  date  of  the 
issue,  shall  be  placed  on  the  calendar  according  to  the  dates  of  the  issues. 
Thereafter  causes  shall  be  placed  on  the  calendar  by  the  clerk  in  the  order  in 
which  notes  of  issue  shall  be  filed  by  either  party. 

nL —  Causes  may  be  generally  reserved  or  set  down  for  any  particular  day  in 
term,  except  Saturdays,  by  consent  of  parties ;  but  no  cause  shall  be  so  reserved 

*  See  Boles  44  and  69,  anU. 
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or  set  down  after  the  same  shall  be  placed  upon  the  day  calendar,  except  upon 
the  order  of  the  court  When  a  cause  shall  be  called  m  ita  order  upon  the  day 
calendar  without  being  tried,  the  same  shall  go  to  the  foot  of  the  calendar,  and 
the  issue  shall  thereafter  be  of  that  date,  unless  otherwise  ordered  by  the  court 
at  the  time  of  being  passed. 

rv. — There  shall  be  a  day  calendar  prepared,  which  shall  be  posted  in  one  or 
more  conspicuous  places  in  the  building  in  which  the  court-room  is  situated,  by 
three  o'clock  of  the  day  previous  (excluding  Saturday),  and  no  more  than  seven 
causes  shall  be  placed  upon  the  day  calendar  for  any  one  day,  and  they  shall 
be  placed  upon  such  day  calendar  according  to  the  dates  of  their  several  issues. 

V. — A  cause  generally  reserved,  may,  by  order  of  the  court,  upon  applica- 
tion, and  upon  notice  of  two  days,  be  placed  upon  the  day  calendar  for  trial 
for  any  day  which  the  court,  upon  such  application,  shall  direct,  subject  to  the 
provisions  of  Rule  IV.,  and  not  to  be  tried  before,  by  its  issue,  it  shall  be  en- 
titled to  be  called  upon  such  calendar,  except,  that  the  court  may,  for  special 
and  peculiar  reasons,  give  a  cause  the  preference;  and,  also,  except,  that 
actions  for  seamen's  wages  and  for  salvage,  and  actions  where  the  property 
shall  actually  be  in  the  custody  of  the  marshal,  shall  have  the  preference,  and 
shall  be  placed  upon  the  calendar  with  such  preference,  upon  any  day  the 
court  shall,  upon  application,  direct. 

VI. — Causes  called  on  the  day  calendar,  may,  for  cause  shown,  be  set  down 
for  a  later  day  in  term,  or  marked  ofE  for  the  term,  without  prejudice ;  and 
causes  which  so  go  ofE  for  the  term  without  prejudice,  shall  take  their  places, 
in  order  at  the  head  of  the  calendar  for  the  next  term. 

Vll. —  When  a  cause  that  has  been  generally  reserved  is  put  on  the  day  cal- 
endar, the  clerk  shall  receive  the  usual  fee  for  filing  a  note  of  issue. 

VUl. — All  rules  and  parts  of  rules  heretofore  adopted  by  this  court,  not 
consistent  with  the  foregoing,  are  hereby  repealed. 

March  2,  1868. 
The  following  regulations  are  adopted  as  Rules,  by  the  District  Court : 
Supplement  to  Instructions,  Series  8,  No.  12.  Additional  regulations  re- 
specting suits  arising  under  the  Internal  Revenue  laws.  Treasury  Department, 
office  of  Internal  Revenue,  Washington,  February  26,  1868.  Information  hav- 
ing been,  from  time  to  time,  received  at  this  office,  to  the  effect  that  distillation 
of  spirits  has  been  allowed  in  distilleries  which  were  at  the  time  in  custody  of 
the  United  States  marshal,  through  the  connivance  of  the  person  or  persons  em- 
ployed by  the  marshal  as  keeper,  — It  is  hereby  ordered,  that,  in  all  cases 
where  a  marshal  takes  possession  of  a  distillery,  by  virtue  of  a  process  issued 
for  violation  of  the  Internal  Revenue  laws,  he  shall  immediately  cause  the  head 
of  the  still  to  be  taken  off,  or  the  machinery  to  be  disconnected,  in  such  man- 
ner as  to  render  it  impossible  for  distillation  to  be  carried  on.  The  expenses 
arising  out  of  compliance  with  this  order  should  be  returned  by  the  marshal  as 

*  SeeRoIeB  of  3iaroh  ft,  186S,  anU ;  and  Boles  of  January  Tenn,  1867,  ante. 
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a  part  of  his  disbursements  in  the  cause.  It  is  further  ordered,  that,  whenever 
any  premises  are  held  in  custody  by  the  marehal,  under  process  issued  for  vio- 
lation of  the  Internal  Revenue  laws,  admission  to  such  premises  shall  at  all 
times  be  permitted  for  any  Internal  Revenue  officer  who  would  be  entitled  to 
admission  were  the  same  not  in  custody  of  the  marshal  E.  A.  Rollins,  Com- 
missioner.    Approved,  H.  McCulloch,  Secretary  of  the  Treasury. 

Mat  11,  1868. 
Exceptions  to  pleadings  or  to  commissioners'  reports,  will  be  heard  on  Sat- 
urdays, on  proper  notice,  without  being  placed  on  the  calendar. 

November  10,  1868. 
In  taking  testimony,  all  Masters,  Examiners,  Referees  and  Commissioners, 
shall,  when  testimony  is  written  down  by  question  and  answer,  number  the 
questions  put  to  each  witness,  continuously,  from  the  commencement  of  his  di- 
rect examination  to  the  final  close  of  his  examination,  direct  and  cross. 

November  17,  1868. 

The  clerk  of  this  court,  in  making  up  the  record  to  be  transmitted  to  the 
Circuit  Court,  on  an  appeal,  in  pursuance  of  Rule  No.  58,  adopted  by  the  Su- 
preme Court  at  the  December  Term,  1854,  as  one  of  the  rules  for  regulating 
proceedings  in  admiralty,  shall  not  include  in  such  record,  as  any  portion  of 
the  testimony  on  the  part  of  any  party,  any  statement  or  report  of  any  testi- 
mony given  viva  voce  in  open  court,  unless  such  testimony  shall  have  been  taken 
down  in  accordance  with  Rules  124  and  125  of  this  court,  and  shall  have  be- 
come the  true  minutes  of  such  testimony,  in  accordance  with  Rules  124,  125, 
126,  and  127  of  this  court ;  and  no  consent  of  parties  shall  be  of  any  avail  to 
dispense  with  or  vary  so  much  of  said  Rules  124  and  125  as  requires  such  viva- 
voce  testimony  given  in  open  court,  to  be  taken  down  in  the  same  manner  as  in 
jury  trials  in  common  law  issues,  and  not  verbatim,  as  in  depositions  de  bene 
esse. 

Whenever  such  testimony  shall  be  taken  down  by  the  clerk,  the  legal  fees 
chargeable  by  him  therefor  shall  be  taxable  as  part  of  the  costs  in  the  cause. 


• » • 


PRIZE    RULES. 

1. 

There  shall  be  issued,  under  the  seal  and  authority  of  this  court,  commis- 
sions to  such  persons  as  the  court  shall  think  fit,  appointing  them  severally 
commissioners  to  take  examinations  of  witnesses  in  prize  causes  in  preparatorio 
on  the  standing  interrogatories,  which  have  been  settled  and  adopted  by  this 
couft,  and  all  other  depositions  which  they  are  empowered  to  require,  and  to 
discharge  such  other  dtities  in  relation  to  ships  or  vessels,  or  property  brought 
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into  this  district  as  prize,  as  shall  be  designated  by  the  said  commissioners  and 
the  rules  and  orders  of  this  court 

2. 

The  captors  of  any  property  brought  into  this  district  as  prize,  or  some  one 
on  their  behalf,  shall  without  delay  give  notice  to  the  district  judge,  or  to  one 
of  the  commissioners  aforesaid,  pf  the  arrival  of  the  property,  and  of  the  place 
where  the  same  may  be  found. 

3. 

Upon  the  receipt  of  notice  thereof  from  the  captors  or  district  judge,  a  com- 
missioner shall  repair  to  the  place  where  the  said  prize  property  then  is ;  and 
if  the  same  be  a  ship  or  vessel,  or  if  the  property  be  on  board  a  ship  or  vessel, 
he  shall  cause  the  said  ship  or  vessel  to  be  safely  moored  in  sufficient  depth  of 
water,  or  in  soft  ground. 

4. 

The  commissioner  shall,  in  case  the  prize  be  a  ship  or  vessel^  examine 
whether  bulk  has  been  broken ;  and  if  it  be  found  that  bulk  has  been  broken, 
one  of  the  said  commissioners  shall  take  information  upon  what  occasion  or 
for  what  cause  the  same  was  done.  If  the  property  captured  be  not  a  ship  or 
vessel,  or  in  a  ship  or  vessel,  he  shall  examine  the  chests,  packages,  boxes  or 
casks  containing  the  subject  captured,  and  shall  ascertain  whether  the  same 
has  been  opened,  and  shall  in  every  case  examine  whether  any  of  the  prop- 
erty originally  captured  has  been  secreted  or  taken  away  subsequently  to  the 
capture. 

5. 

The  commissioner  in  no  case  shall  leave  the  captured  property  until  he  secure 
the  same  by  seals  upon  the  hatches,  doors,  chests,  bales,  boxes,  casks,  or  pack- 
ages, as  the  case  may  require,  so  that  they  cannot  be  opened  without  breaking 
the  said  seals ;  and  the  said  seals  shall  not  be  broken,  or  the  property  removed, 
without  the  special  order  of  the  court,  excepting  in  case  of  fire  and  tempest,  or 
of  absolute  necessity. 

*      6. 

If  the  captured  property  be  not  a  vessel,  or  on  board  a  vessel,  the  commis- 
ioner  shall  take  a  detailed  account  of  the  particulars  thereof,  and  shall  cause 
the  same  to  be  deposited  under  the  seals  as  aforesaid,  in  a  place  of  safety, 
there  to  abide  the  order  or  decree  of  this  court,  • 
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7. 

If  no  notification  shall,  within  reasonable  time,  be  given  by  the  captors,  or 
by  any  person  in  their  behalf,  of  any  property  which  may  be  brought  as  prize 
within  this  district,  and  the  commissioners,  or  either  of  them,  shall  become 
informed  thereof,  by  any  means,  it  shall  be  the  duty  of  the  said  commissioners, 
or  one  of  them,  to  repair  to  the  place  where  such  property  is,  and  to  proceed  in 
respect  to  the  same,  as  if  notice  had  been  given  by  the  captors. 

8. 

The  captor  shall  deliver  to  the  judge  at  the  time  of  such  notice,  or  to  the 
commissioner  or  commissioners,  when  he  or  they  shall,  conformably  to  the  fore- 
going rule,  repair  to  the  place  where  such  captured  property  is,  or  at  such 
other  time  as  the  said  commissioners,  or  either  of  them,  shall  reqtiire  the  same, 
all  such  papers,  passes,  sea-briefs,  charters,  bills  of  lading,  cockets,  letters  and 
dther  documents  and  writings  as  shall  have  been  foimd  on  board  the  captured 
ship,  or  which  have  any  reference  to,  or  connection  with  the  captured  property, 
and  which  are  in  the  possession,  custody,  or  power  of  the  captors. 

9. 

The  said  papers,  documents  and  wiitings,  shall  be  regularly  marked  and 
numbered  by  a  commissioner,  and  the  captor,  chief  officer,  or  some  other 
.  person  who  was  present  at  the  taking  of  the  prize,  and  saw  that  such  docu- 
ments, papers,  and  writings  were  found  with  the  prize,  must  make  a  deposition 
before  one  of  the  said  commissioners  that  they  have  delivered  up  the  same  to 
the  judge  or  commissioner  as  they  were  found  or  received,  without  any  fraud, 
subduction  or  embezzlement.  If  any  documents,  papers,  or  writings,  relative 
to  or  connected  with  the  captured  property  are  missing  or  wanting,  the  depon- 
ent shall,  in  his  said  deposition,  account  for  the  same  according  to  the  best  of 
his  knowledge,  information,  and  belief. 

10. 

The  deponent  must  further  swear,  that  if  at  any  time  thereafter,  and  before 
the  final  condemnation  or  acquittal  of  the  said  property,  any  further  or  other 
papers  relating  to  the  said  captured  property  shall  be  found  or  discovered,  to 
the  knowledge  of  the  deponent,  they  shall  also  be  delivered  up,  or  information 
thereof  given  to  the  commissioners,  or  to  this  court  which  deposition  shall  be 
reduced  to  writing  by  the  commissioner,  and  shall  be  transmitted  to  the  clerk 
of  the  court,  as  hereinafter  mentioned. 

11. 
When  the  said  documents,  papers,  and  writings  are  delivered  to  a  commis- 
siofier,  he  shall  retain  the  same  till  after  the  examination  in  preparcUario  shall 
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have  been  made  by  him,  as  is  hereafter  provided,  and  then  he  shall  transmit 
the  same,  with  the  same  affidavit  in  relation  thereto,  the  preparatory  examina 
tions,  and  the  information  he  may  have  received  in  regard  to  the  said  captured 
property,  nnder  cover,  and  under  his  seal,  to  this  court,  addressed  to  the  clerk 
thereof,  and  expressing  on  the  said  cover  to  what  captured  property  the  docu- 
ments relate,  or  who  claim  to  be  the  captors  thereof,  or  from  whom  he  received 
the  information  of  the  capture,  which  said  cover  shall  not  be  opened  without 
the  order  of  the  court 

12. 

Within  three  days  after  the  captured  property  shall  have  been  brought 
within  the  jurisdiction  of  this  court,  the  captor  shall  produce  to  one  of  the 
commissioners,  three  or  four,  if  so  many  there  be  of  the  company  or  persons 
who  were  captured  with,  or  who  claim  the  said  captured  property,  and  in  case 
the  capture  be  a  vessel,  the  master  and  mate  or  supercargo,  if  brought  in,  must 
always  be  two,  in  order  that  they  may  be  examined  by  the  commissioner  in 
preparatorio  upon  the  standing  interrogatories. 

13. 

In  the  examination  of  witnesses  in  prepanratorio,  the  commissioner  shall  use  no 
other  interrogatories  but  the  standing  interrogatories,  unless  special  interrogato- 
ries are  directed  by  the  court  He  shall  write  down  the  answer  of  every  witness 
separately  to  each  interrogatory,  and  not  to  several  interrogatories  together ; 
and  the  parties  may  personally,  or  by  their  agents,  attend  the  examination  of 
witnesses  before  the  commissioners ;  but  they  shall  have  no  right  to  interfere 
with  the  examination  by  putting  questions,  or  objecting  to  questions,  nor 
to  take  notes  of  the  proceedings  before  the  commissioner,  to  be  used  other- 
wise than  before  the  court  All  objections  to  the  regularity  or  legality  of 
the  proceedings  of  the  commiiponers  must  be  made  to  the  court. 

14. 

When  a  witness  declares  he  cannot  answer  to  any  interrogatory,  the  commis- 
sioner shall  admonish  the  witness,  that  by  virtue  of  his  oath  taken  to  speak  the 
truth,  and  nothing  but  the  truth,  he  must  answer  to  the  best  of  his  knowledge, 
or  when  he  does  not  know  absolutely,  then  to  answer  to  the  best  of  his  belief 
concerning  any  one  fact 

15. 

The  witnesses  are  to  be  examined  separately,  and  not  in  presence  of  each 
other,  and  they  may  be  kept  from  all  communication  with  the  parties,  their 
agents  or  counsel,  during  the  examination.  The  commissioners  will  see  that 
every  question  is  understood  by  the  witnesses,  and  will  take  their  exact,  dear 
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and  explicit  answers  thereto :  and  if  any  witness  refuses  to  answer  at  all,  or  to 
answer  folly,  the  examining  conumssioner  is  forwith  to  certify  the  "facts  to 
the  court 

16. 

The  captors  must  produce  all  their  witnesses  in  succession,  and  cannnot,  after 
the  commissioners  have  transmitted  the  examination  of  a  part  of  the  crew  to 
the  judge,  be  allowed  to  have  others  examined  without  the  special  order  of  the 
court :  and  the  examination  of  every  witness  shall  be  begun,  continued,  and 
finished  in  the  same  day,  and  not  at  different  times.  Copies  of  the  standing 
interrogatories  shall  not  be  returned  by  the  commisdoi^er  with  the  examinations, 
but  it  shall  be  sufficient  for  the  answer  of  the  witnesses  to  refer  to  the  standing 
mterrogatories  by  corresponding  numbers. 

17. 

Before  any  witness  shall  be  examined  on  the  standing  interrogatories  the 
commissioner  shall  administer  to  him  an  oath  in  the  following  form :  '^  You 
shall  true  answer  make  to  all  such  questions  as  shall  be  asked  of  you  on  these 
interrogatories,  and  therein  you  shall  speak  the  whole  truth  and  nothing  but 
the  truth,  so  help  you  Grod."  If  the  witness  is  conscientiously  averse  to  swear- 
ing, an  affirmation  to  the  same  effect  shall  be  administered  to  him. 

18. 

Whenever  the  ship's  company,  or  any  part  thereof,  of  a  captured  vessel,  are 
foreigners,  or  speak  only  a  foreign  language,  the  commissioner  taking  the 
examination  may  summon  before  him  competent  interpreters,  and  put  to  them 
an  oath  well  and  truly  to  interpret  to  the  witness  the  oath  administered  to  him, 
and  the  interrogations  propounded,  and  well  and  truly  to  interpret  to  the 
commissioners  the  answers  given  by  the  witness  to  the  respective  interrogatories. 

19. 

The  examination  of  each  witness  on  the  standing  interrogatories  shall  be 
returned  according  to  the  following  form : 

**  Deposition  of  A.  B.,  a  witness  produced,  sworn,  and  examined  inprepara- 
torioy  on  the  day  of  in  the  year  at  the  of 

on  the  standing  interrogatories  established  by  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  Tork.  The  said  witness 
having  been  produced  for  the  purpose  of  such  examination  by  C.  D.,  in  behalf 
of  the  captors  of  a  certain  ship  or  vessel  called  the  (or  of  certain 

goods,  wares,  and  merchandise,  as  the  case  may  be.) 

*'  Ist.  To  the  first  interrogatory,  the  deponent  answers  that  he  was  bom  at| 
&c 
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"  2d.  To  the  second  interrogatory  the  deponent  answers  that  he  was  present 
at  the  time  of  the  taking,  &c." 

20. 

When  the  interrogatories  have  all  been  answered  by  a  witness,  he  shall  sign 
his  deposition,  and  the  commissioner  shall  put  a  certificate  thereto  in  the  usual 
form,  and  subscribe  his  name  to  the  same. 

21. 

No  person  having  or  claiming  any  interest  in  the  captured  property,  or 
having  any  interest  in  any  ship  having  letters  of  marque  or  commissions  of 
war,  shall  act  as  a  commissioner.  Nor  shall  a  conunissioner  act  either  as  proc- 
tor, advocate,  or  counsel,  either  for  captors  or  claimants  in  any  prize  cause 
whatever. 

22. 

If  the  captain  or  prize-master  neglect  or  refuse  to  give  up  and  deliver  to  the 
commissioners  the  documents,  papers,  and  writings  relating  to  the  captured 
property,  according  to  these  rules ;  or  refuse  or  neglect  to  produce,  or  cause  to 
be  produced,  witnesses  to  be  examined  in  preparatorio,  within  three  days  after 
the  arrival  of  the  captured  property  within  the  jurisdiction  of  this  court,  or 
shall  otherwise  unnecessarily  delay  the  production  of  the  said  documents, 
papers,  or  writings,  the  commissioners,  or  one  of  them  nearest  to  the  place 
where  the  captured  property  may  be,  or  before  whom  the  examination  in  pre- 
pa/ratario,  may  have  been  already  begun,  shall  give  notice  in  writing  to  the 
delinquent  to  forthwith  produce  the  said  documents,  papers,  and  writings,  and 
to  bring  forward  his  witnesses,  and  if  he  shall  neglect  or  delay  so  to  do  for  the 
period  of  twenty-four  hours  thereafter,  such  commissioner  shall  certify  the 
same  to  this  court,  that  such  proceedings  may  thereupon  be  had  as  justice  may 
require. 

23. 

If  within  twenty-four  hours  after  the  arrival  within  this  district,  of  any 
captured  vessel,  or  of  any  property  taken  as  prize,  the  captors  or  their  agent 
shall  not  give  notice  to  the  judge  or  a  commissioner,  pursuant  to  the  provisions 
herein  made,  or  shall  not,  two  days  after  such  notice  given,  produce  witnesses 
to  be  examined  in  preparatorio,  then  any  person  claiming  the  captured  prop- 
erty and  restoration  thereof,  may  give  notice  to  the  judge  or  the  commissioners 
as  aforesaid,  of  the  arrival  of  the  said  captured  property,  and  thereupon  such 
proceedings  may  be  had  by  the  commissioners  in  respect  to  the  said  property, 
and  relative  to  the  documents,  papers,  and  writings  connected  with  the  said 
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capture,  which  the  claimant  may  have  in  his  possession,  custody,  or  power,  and 
relative  to  the  examination  of  witnesses  in  jn^eparatorio,  as  near  as  may  be,  as 
is  before  provided  for  in  cases  where  the  captors  shall  give  notice  and  examine 
in  preparatorio.  And  the  said  claimant  may,  in  such  cases,  file  his  libel  for 
restitution,  and  proceed  thereon  according  to  the  rules  and  practice  of  this 
court. 

24. 

As  soon  as  may  be  convenient  after  the  captured  property  shall  have  been 
brought  within  the  jurisdiction  of  this  court,  a  libel  may  be  filed,  and  a  moni- 
tion shall  thereupon  be  issued,  and  such  proceedings  shall  be  had  as  are  usual 
in  conformity  to  the  practice  of  this  court  in  cases  of  vessels,  goods,  wares,  and 
merchandise  seized  as  forfeited  in  virtue  of  any  revenue  law  of  the  United 
States. 

25. 

In  all  cases  by  consent  of  captor  and  claimant,  or  upon  attestation  exhibited 
upon  the  part  of  the  claimant  only,  without  consent  of  the  captor,  that  the 
cargo  or  part  thereof  is  perishing  or  perishable,  the  claimant  specifying  the 
quantity  and  quality  of  the  cargo,  may  have  the  same  delivered  to  him  on 
giving  bail  to  answer  the  value  thereof  if  condemned,  and  further  to  abide  the 
event  of  the  suit,  such  bail  to  be  approved  of  by  the  captor,  or  otherwise  the 
persons  who  give  security,  swearing  themselves  to  be  severally  and  truly  worth 
the  sum  for  which  they  give  security.  If  the  parties  cannot  agree  upon  the 
value  of  the  cargo,  a  decree  or  commission  of  appraisement  may  issue  from  the 
court  to  ascertain  the  value. 

26. 

In  cases  where  there  is  no  claim,  an  affidavit  being  exhibited  on  the  part  of 
the  captor  of  such  perishing  or  perishable  cargo,  specifying  the  quantity  and 
quality  thereof,  the  captor  may  have  a  decree  or  commission  of  appraisement 
and  sale  of  such  cargo,  the  proceeds  thereof  to  be  brought  into  court,  to  abide 
the  further  orders  of  the  court 

27. 

.  The  name  of  each  cause  shall  be  entered  by  the  clerk  upon  the  docket  for 
hearing  in  their  order,  according  to  the  dates  of  the  returns  of  the  monitions, 
and  lists  of  the  causes  ready  for  hearing  are  to  be  constantly  hung  up  in  the 
clerk's  office  for  public  inspection. 

28. 

In  all  cases  where  a  decree  or  commission  of  appraisement  and  sale  of  any 
ship  and  cargo,  or  either  of  them,  shall  have  issued,  no  question  respecting  the 
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adjudication  of  such  sliip  and  goods,  or  either  of  them,  as  to  freight  or  expenses, 
shall  be  heard  till  the  said  decree  or  conunission  shall  be  returned,  with  the 
account  of  sales,  and  the  proceeds  according  to  such  account  of  sales  be  paid 
into  court,  to  abide  the  order  of  the  court  in  respect  thereto. 

29.. 

After  the  examinations  taken  in  preparatorio  on  the  standing  interrogatories 
are  brought  into  the  clerk^s  office,  and  the  monition  has  issued,  no  further  or 
other  examinations  upon  the  said  interrogatories  shall  be  taken,  or  affidavits 
received,  without  the  special  directions  of  the  judge  upon  due  notice  given. 

30. 

None  but  the  captors  can,  in  the  first  instance,  invoke  papers  from  one  cap- 
tured vessel  to  another,  nor  can  it  be  done  without  the  special  mandate  of  the 
judge ;  and  in  case  of  its  allowance,  only  extracts  from  the  papers  are  to  be 
used. 

31. 

The  invocation  shall  only  be  allowed  on  affidavit  on  the  part  of  the  captors, 
satisfying  the  court  that  such  papers  are  material  and  necessary. 

32. 

Application  for  permission  to  invoke  must  be  on  service,  at  least  two  days 
previously,  of  notice  thereof,  and  copy  of  the  affidavit  on  the  claimants  or  their 
agent  (if  known  to  be  in  this  port),  and  after  invocation  allowed  to  the  cap- 
tors, the  claimants,  by  permission  of  the  judge,  for  sufficient  cause  shown,  may 
use  other  extracts  of  the  same  papers  in  explanation  of  the  parts  invoked. 

33. 

But  when  the  same  claimants  intervene  for  different  vessels  or  for  goods, 
wares,  or  merchandise,  captured  on  board  different  vessels,  and  proofs  are 
taken  in  the  respective  causes,  and  the  causes  are  on  the  dockets  for  trial  at 
the  same  time,  the  captors  may,  on  the  hearing  in  court,  invoke  of  course  in 
either  of  such  causes  the  proofs  taken  in  any  other  of  them ;  the  daimanta, 
after  such  invocation,  having  liberty  to  avail  themselves  also  of  the  proofe  in 
the  cause  invoked. 

34. 

In  all  motions  for  commissions  and  decrees  of  appraisement  and  sale,  the 
time  shall  be  specified  within  which  it  is  prayed  that  the  commissions  or  decrees 
shall  be  made  returnable. 
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35. 

The  commissioners  shall  make  regular  returns  on  the  days  in  which  their 
commissions  or  decrees  are  returnable,  stating  the  progress  that  has  been 
made  in  the  execution  of  the  commissions  or  decrees,  and  if  necessary,  praying 
an  enlargement  of  the  time  for  the  completion  of  the  business. 

36. 

The  commissioners  shall  bring  in  the  proceeds  which  have  been  collected  at 
the  time  of  their  returns ;  and  they  may  be  required  from  time  to  time  to  make 
partial  returns  of  such  sums  only  as  are  necessary  to  cover  expenses. 

87. 

On  the  returns  of  commissions  or  decrees,  the  commissioners  or  the  marshal 
must  bring  in  all  the  Touchers  within  their  controL 

38. 

All  moneys  brought  into  court  in  prize  causes,  shall  be  forthwith  paid  into 
such  bank  in  the  city  of  New  York,  as  shall  be  appointed  for  keeping  the 
moneys  of  the  court,  and  shall  only  be  drawn  out  on  the  specific  orders  of  the 
court  in  favor  of  the  persons  respectively  having  right  thereto,  or  their  agents 
or  representatives  duly  authorized  to  receive  the  same. 

39. 

At  every  stated  term  of  the  court,  the  clerk  shall  exhibit  to  the  court  a  state- 
ment of  all  the  moneys  paid  into  court  in  prize  cases,  designating  the  amount 
paid  in  each  particular  case  and  at  what  time. 

40. 

The  statement,  when  approved  by  the  court,  shall  be  filed  of  record  in  the 
clerk-8  office,  and  be  open  to  the  inspection  of  all  parties  interested,  and  cer- 
tified copies  thereof  shall  be  furnished  by  the  clerk,  on  request,  to  any  party 
in  interest,  his  proctor  or  advocate. 

41. 

When  property  seized  as  prize  of  war  is  deUvered  upon  bail,  a  stipulation 
according  to  the  course  of  the  admiralty  is  to  be  taken  for  double  its  value. 

42. 
Every  claim  interposed  must  be  by  the  parties  in  interest,  if  within  convenient 
distance ;  or  in  their  absence,  by  their  agent  or  the  principal  officer  of  the 
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captured  ship,  and  must  be  accompanied  by  a  test  affidavit,  stating  briefly  the 
facts  respecting  the  claim  and  its  verity,  and  how  the  deponent  stands  connected 
with  or  acquired  knowledge  of  it  The  same  party  who  may  intervene  is  also 
competent  to  attest  to  the  affidavit 

43. 

The  captors  of  property  brought  in  or  held  as  prize,  or  which  may  have  been 
carried  into  a  foreign  port,  and  there  delivered  upon  bail  by  the  captors,  shall 
forthwith  libel  the  same  in  fact,  and  sue  out  the  proper  process.  The  first  pro- 
cess may,  at  the  election  of  the  party,  be  a  warrant  for  the  arrest  of  the  pro- 
perty or  person  to  compel  a  stipulation  to  abide  the  decree  of  the  court,  or  a 
monition. 

44. 

The  monitions  shall  be  made  returnable  in  ten  days,  and  if  the  property 
seized  as  prize  is  in  port,  shall  be  served  in  the  same  way  as  in  the  case  of  mo- 
nitions issued  on  the  instance  side  of  the  Court  of  Admiralty,  on  seizures  for 
forfeiture  under  the  revenue  laws.  In  case  the  property  claimed  as  prize  is 
not  in  port,  then  the  monition  is  to  be  served  on  the  parties  in  interest,  their 
agent  or  proctor  if  known  to  reside  in  the  district,  otherwise  by  publication 
daily  in  one  of  the  newspapers  of  this  city  for  ten  successive  days  preceding 
the  return  thereof. 

45. 

Whenever  the  jurisdiction  of  the  court  is  invoked  upon  matters  as  incident 
to  prize,  except  as  to  the  distribution  of  prize  money,  there  must  be  distinct 
articles  or  allegations  in  that  behalf  in  the  original  libel  or  claim  on  the  part 
of  the  party  seeking  relief.  But  in  case  the  matters  have  arisen,  or  become 
known  to  the  party  subsequent  to  presenting  his  libel  or  claim,  the  court  will 
allow  him  to  file  the  necessary  amendments. 

46. 

No  permission  will  be  granted  to  either  party  to  introduce*  further  proofe 
until  after  the  hearing  of  the  cause  upon  the  proofe  originally  taken. 

47. 

In  case  of  captures  by  the  public  armed  vessels  of  the  United  States,  and  a 
proceeding  for  condemnation  against  the  property  seized  as  prize  jure  leUi,  or 
in  the  nature  of  prize  of  war,  under  any  act  of  Congress,  the  name  of  the 
officer  under  whose  authority  the  capture  was  made  must  be  inserted  in  the 
libel. 
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48. 

A  degree  of  contumacy  may  be  had  against  any  party  not  obeying  the  orders 
or  process  of  the  court,  duly  served  upon  him ;  and  thereupon  an  attachment 
may  be  sued  out  against  him.  But  no  constructive  service  of  a  decree  or  pro- 
cess, viis  et  modUy  or  pubUca  citatio  will  be  sufficient,  unless  there  has  been  a 
publication  thereof  in  a  daily  paper  in  this  city,  at  least  ten  days  immediately 
preceding  the  motion  for  an  attachment. 

49. 

When  damages  are  awarded  by  the  court,  the  party  entitled  thereto  may 
move  for  the  appointment  of  three  commissioners  to  assess  the  same ;  two  per- 
sons approved  by  the  court  will  thereupon  be  associated  with  a  standing  com- 
missioner of  the  Circuit  Court,  the  clerk  or  deputy  clerk  of  this  court,  if  not 
interested  in  the  matter,  whose  duty  it  shall  be  to  estimate  and  compute  the 
damages,  in  conformity  to  the  principles  of  the  decree,  and  return  a  sjDedfic 
report  to  the  court  of  the  amount  of  damages,  and  the  particular  items  of 
which  they  are  composed. 

50. 

Any  party  aggrieved  may  have  such  assessment  of  damages  reviewed  in  a 
summary  manner  by  the  court  before  final  decree  rendered  thereon,  on  giving 
two  days'  previous  notice  to  the  proctor  of  the  party  in  whose  favor  the  assess- 
ment is  made  of  the  exceptions  he  intends  taking,  and  causing  to  be  brought 
before  the  court  the  evidence  given  the  commissioners  in  relation  to  the  partic- 
ular  excepted  to, 

51. 

Every  appeal  from  the  decrees  of  this  court  must  be  made  within  ten  days 
from  the  time  the  decree  appealed  from  is  entered,  otherwise  the  party  entitled 
to  the  decree  may  proceed  to  have  it  executed.  No  appeal  shall  stay  the  exe- 
cution of  a  decree  unless  the  party,  at  the  time  of  entering  the  appeal,  gives  a 
stipulation  with  two  sureties  to  be  approved  by  the  clerk  in  the  sum  of  two 
hundred  and  fifty  dollars,  to  pay  all  costs  and  damages  that  may  be  awarded 
against  him,  and  to  prosecute  the  appeal  to  effect 

52. 

• 

If  the  party  appealing  is  afterwards  guilty  of  unreasonable  delay  in  having 
the  necessary  transcripts  and  proceedings  prepared  for  removing  the  cause,  it 
will  be  competent  to  the  other  party  to  move  the  court  for  leave  to  execute  the 
decree  notwithstanding  the  appeal. 

53. 

In  all  cases  of  process  in  rem  the  property  after  arrest  is  deemed  in  the  cus- 
tody of  the  court,  and  the  marshal  cannot  surrender  it  on  bail,  or  otherwise, 
without  the  special  order  of  the  court 
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NORTHERN  DISTRICT  OF  NEW  YORK. 


Hules  of  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  New 
Fork,  regvlatiiig  appeals  from  the  District  Court, — June  Term,  1848. 

1. 

The  transcript  to  be  sent  to  this  court,  on  appeal  thereto  from  a  sentence  or 
decree  of  the  District  Court,  may  be  certified  by  the  derk  of  the  latter  court, 
under  his  hand  and  the  seal  of  the  court. 

2. 

Eight  days^  notice  of  hearing  on  appeal  shall  in  all  cases  be  given,  by  the 
service  thereof  on  the  adverse  party,  or  on  his  proctor. 

3. 

* 

When  an  appeal  from  a  decree  of  the  District  Court  is  interposed  twenty 
days  before  the  next  stated  session  of  this  court,  it.  may  be  noticed  for  hearing 
at  such  session  by  either  party. 

4. 

When  an  appeal  from  a  decree  of  the  District  Court  is  interposed  less  than 
twenty  days  before  the  next  stated  session  of  this  court,  the  appellee  may,  at 
his  option,  notice  the  cause  for  hearing  at  such  session,  on  the  first  or  other 
day  thereof;  or  have  the  cause  continusd  until  the  next  stated  session. 

5. 

Transcripts  of  the  depositions  taken  in  any  cause,  in  the  District  Court,  ac- 
cording to  law — whether  de  hene  esse  under  the  acts  of  Congress,  or  on  com- 
mission —  and  read  at  the  hearing  of  the  cause  in  that  court,  may  be  trans- 
mitted to  this  court  on  appeal,  and  read  by  either  party  as  evidence  at  the 
hearing  of  the  cause  in  this  court 
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6. 

A  copy  of  the  notes  taken  by  the  judge,  or  under  his  direction  by  the  Clerk 
of  the  District  Court,  of  the  evidence  of  witnesses  examined  orally  therein^ 
shall  be  certified  and  transmitted  to  this  court  on  appeal,  along  with  the 
transcript  of  the  record  and  other  proceedings  in  the  cause,  and  shall  be  ad- 
mitted to  prove  the  evidence  given  by  such  witnesses;  but  nothing  herein 
contained  shall  be  construed  to  abridge  the  right  of  the  parties  to  re-examine 
such  witnesses  in  this  court,  if  they  shall  see  fit  to  do  so. 

7. 

October,  23,  1850. 

Whereas^  Samuel  Blatchford,  Esq.,  Counsellor  at  Law,  has  been  appointed 
reporter  of  the  decisions  of  the  Circuit  Judge,  in  the  Circuit  Courts  of  the 
United  States,  held  in  the  Second  Circuit  thereof : 

Ordered,  That  the  solicitors,  attorneys,  and  proctors  of  said  courts,  in  cases 
of  motions  for  new  trials,  demurrers,  writs  of  error,  appeals  in  admiralty,  and 
cases  in  equity,  bringing  on  the  argument,  furnish  the  said  reporter  with  a 
copy  of  the  case,  demtu-rer  book,  error  book,  apostles,  including  all  proofe  in 
the  court  below,  and  in  this  court,  in  the  case,  and  of  the  pleadings  and  proofs 
in  equity,  as  the  case  may  be,  at  or  before  the  commencement  of  the  argu- 
ment* 

8. 

August,  15,  1855. 

Ordered,  That  the  clerk  of  this  court  be,  and  he  is  hereby  vested  with  general 
power  to  name  commissioners,  in  commissions  to  be  issued  to  take  testimony, 
in  like  manner  that  the  court  or  a  judge  thereof  can  now  do  by  the  sixty- 
seventh  equity  rule  prescribed  by  the  Supreme  Court  of  the  United  States. 

9. 
JUIfE  TERM,  1864. 

When  a  fine  or  penalty  is  paid  into  court,  and  the  whole  thereof  shall  be- 
long to  the  United  States,  or  one  half  thereof  shall  belong  to  the  Government, 
and  the  other  half  thereof  to  any  other  party,  the  derk  shall,  as  soon  there- 
after as  practicable,  unless  a  stated  term  of  the  court  shall  then  be  in  session, 
and  then  as  soon  as  practicable  after  the  end  of  such  term,  pay  to  the  proper 

*  Under  thifl  rale,  and  the  roles  regulating  appeals  in  admiralty  oases,  Mr.  Jnstioe  Nelson  has  dedded, 
that  the  procton  in  the  Cirooit  Ooort  in  admiralty  appeals  most  each  proonre  from  the  Cleric  of  the 
Circuit  Court,  a  certified  copy  of  the  apostles,  which  includes  all  the  papers  returned  from  the  District 
Court,  and  that  the  appellant  must  also  procure  a  certified  copy  for  the  court.  This  insures  the  oorres- 
pondoioe  of  the  folios  in  the  copies  of  the  oounsel  with  those  in  the  copy  of  t^e  court,  which  is  indiapea- 
sable.    The  appellant  may  himself  furnish  the  copy  for  the  reporter.    (1  Blatchf .  C.  C.  B.  660,  note. ) 
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depository  the  amount  thereof  belonging  to  the  United  States,  and  any  person 
claiming  any  portion  of  such  fine  or  penalty,  as  the  discoverers  or  informers 
or  prosecutors  of  the  offender  incurring  such  fine  or  penalty,  shall,  on  or  be- 
fore the  first  day  of  the  next  stated  term  of  the  court,  file  with  the  clerk  of  the 
court  his  aflidavit,  and  such  other  papers  as  he  may  think  proper,  showing  his 
right  to  a  moiety  of  such  fine  or  penalty ;  which  affidavit  and  papers  shall  be 
presented  to  the  court  by  the  clerk  on  the  second  day  of  such  term. 

10. 

In  cases  under  the  Act,  **to  provide  Internal  Revenue,"  &c.,  the  persons  so 
claiming  shall  file,  with  such  affidavit  and  papers,  the  written  consent  of  the 
Collector  of  Internal  Revenue  for  the  district  in  which  such  fine  or  penalty  was 
incurred,  that  a  moiety  shall  be  paid  to  such  claimant,  or  shall  show  by  affi- 
davit that  a  copy  of  such  affidavit  and  papers  had  been  served  on  such  col- 
lector at  least  eight  days  before  the  commencement  of  such  term. 

11. 

OCTOBER  TERM,  1864. 

The  cases  and  points,  and  all  other  papers  furnished  to  the  court  in  calendar 
causes,  other  than  causes  for  trial  before  a  jury,  except  the  papers  sent  up 
from  the  District  Court  on  appeals  in  admiralty  cases,  shall  be  printed  on 
white  writing  paper,  with  a  margin  on  the  outer  edge  of  the  leaf  not  less  than 
two  inches  wide.  The  printed  page,  exclusive  of  any  marginal  note  or  refer- 
ence, shall  be  seven  inches  long,  and  three  and  a  half  inches  wide.  The  folios, 
numbering  from  the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  printed  page.  But  the  court,  or  either  judge  there- 
of, may,  before  the  papers  are  printed,  and  at  least  ten  days  before  the  time 
for  which  the  cause  is  noticed,  or  is  to  be  noticed,  for  hearing,  by  written  or- 
der, dispense  with  the  printing  of  papers  as  aforesaid,  a  copy  of  which  order 
shall  be  served  on  the  attorneys  of  the  parties  to  the  suit  interested  in  such 
hearing,  at  least  ten  days  before  the  day  appointed  for  such  hearing. 

12. 

No  cause  shall  be  noticed  for  trial  before  the  jury,  or  for  hearing,  upon 
pleadings  and  proofs,  or  upon  a  case  or  bill  of  exceptions,  at  the  adjourned 
term  in  January,  in  the  city  of  Albany,  without  leave  of  the  court  therefor, 
granted  at  the  previous  stated  term.  But  all  causes  may  be  noticed  for  trial 
or  hearing,  at  the  adjourned  circuit,  to  be  held  on  the  third  Tuesday  in  March, 
in  the  city  of  Utica,  the  same  as  at  the  stated  term. 
29 
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13. 
MABCH  TERM,  1868. 

In  order  to  assimilate  the  practice  of  this  court  to  the  practice  of  the  State 
Court,  in  respect  to  the  noticing  of  causes  for  trial,  and  to  allow  either  party 
to  give  notice  of,  and  bring  on  the  trial  of  a  cause :  It  is  hereby  ordered,  that 
there  be  added  to  the  general  rule  of  this  court,  adopted  in  October  Term, 
1841  (which  provides,  that,  **In  cases  not  provided  for  by  the  rules  of  this 
court,  the  rules  of  the  District  Court  for  the  Northern  District  of  l^Tew  York, 
so  far  as  the  same  are  in  their  nature  applicable,  are  to  be  considered  as  rules 
of  this  court'*),  the  following,  viz:  And  a  party  defendant  or  claimant,  as 
well  as  the  opposite  party,  may  notice  any  issue  of  fact  for  trial,  and  bring  on 
the  trial  ther^f  in  pursuance  of  such  notice. 


RULES 


OF  THE 


DISTRICT   COURT, 


NORTHERN  DISTRICT  OF  NEW  YORK. 


HuUs  of  Practice  of  the  Distinct  Court  of  the  United  States  for  the  Northern 
District  of  New  York,  in  cases  of  Admiralty  and  Maritime  Jurisdiction  on  the 
instance  side  of  the  Court,  as  amended  and  estciblished  at  the  May  Term,  1856. 

1. 

The  ^'Bnles  of  Practice  of  the  Courts  of  the  United  States,  in  causes  of  Ad- 
miralty and  Maritime  Jorisdiction,  on  the  instance  side  of  the  court,  ^*  pre- 
scribed by  the  Supreme  Court  of  the  United  States,  at  the  January  Term,  1845, 
and  the  rules  of  said  court  in  addition  to  or  in  modification  of  the  same,  are 
rules  of  practice  in  this  court  in  all  cases  of  admiralty  and  maritime  jurisdic- 
tion, including  cases  within  the  act  entitled  **  An  Act  extending  the  jurisdic- 
tion of  the  District  Courts  to  certain  cases  upon  the  lakes  and  nayigable- 
waters  connecting  the  same,  passed  February  26th,  1845. 

2. 

'  •  A  special  session  of  the  court  is  hereby  appointed  to  be  held  at  Buffalo,  on 
Tuesday  of  every  week,  at  ten  o'clock  in  the  forenoon ;  at  which  special  ses- 
sion all  process  may  be  made  returnable,  and  all  proceedings  may  be  had,  ex- 
cept trials  by  jury,  which  will  not  be  held  without  a  special  order  by  the 
judge  for  that  purpose,  except  at  a  stated  term ;  and  except  trials  of  issue  of 
fact  before  the  court,  which  will  be  had  only  on  the  first  Tuesday  of  each 
month,  other  than  the  months  of  July  and  August,  without  a  like  special  order. 
Issues  of  fact  may  be  brought  to  trial  by  either  party  after  twenty  days'  notice 
to  the  other  parties  in  interest  or  in  pursuance  of  an  order  previously  obtained 
for  such  purpose ;  and  issues  of  law,  and  enumerated  and  non-enumerated  mo- 
tions may  be  brought  to  a  hearing  after  eight  days'  notice  as  aforesaid,  or  in 
pursuance, of  a  like  order;  but  no  notice  shall  be  required  in  respect  to  any 
proceeding  or  motion  which  can  be  properly,  made  or  taken  on  the  return  day 
of  process,  if  such  motion  shall  be  made  or  proceeding  taken  on  such  return 


4:52  APPENDIX. 

day,  or  when  the  court  'shall  not  sit  on  such  return-day,  on  the  first  court  day 
thereafter.  In  case  of  the  non-attendance  of  the  judge  at  the  time  hereby  ap- 
pointed, or  at  any  other  time  which  may  by  special  order  be  appointed,  for  any 
special  session  of  the  court,  all  process  and  proceedings  shall  be  continued  as 
of  course,  and  without  prejudice,  to  the  next  special  sessions,  or  by  special 
order,  to  some  earlier  day  for  that  purpose  appointed  by  the  judge. 

3. 

All  process  shall  bear  test  of  the  day  on  which  it  is  sealed,  and  shall  be 
made  returnable  before  the  judge  at  Buffalo,  on  any  Tuesday  thereafter,  suf- 
ficiently remote  to  admit  of  the  prescribed  notice.  But  final  process  upon 
bonds  or  stipulations  may  be  made  returnable  at  a  stated  term  of  the  court,  or 
at  a  special  session  as  hereinbefore  provided. 

4. 

The  newspaper  called  the  Buffalo  Commercial  Advertiser^  printed  at  the  city 
of  Buffalo,  is  hereby  designated,  in  pursuance  of  Rule  9  of  the  Rules  of  Prac- 
tice in  admiralty  and  maritime  causes  prescribed  by  the  Supreme  Court,  as  the 
newspaper  in  which  all  notices  shall  be  printed,  which  are  by  the  said  rule  re- 
quiroci  to  be  published  in  a  newspaper,  in  all  suits  in  reniy  in  which  the  arrest 
of  the  vessel,  goods,  or  other  thing  proceeded  against,  has  been  made  at  or 
within  the  collection  district  of  Buffalo  Creek,  or  the  coUecdou  district  of 
Niagara. 

5. 

The  Buffalo  Savings  Bank,  in  the  city  of  Buffalo,  is  hereby  designated,  in 
pursuance  of  Rule  42  of  the  same  rules,  as  the  place  of  deposit  for  moneys 
paid  into  court. 

6. 

Libels,  answers,  and  all  other  pleadings  and  papers  to  be  filed,  shall  be  so 
plainly  written  as  to  be  readily  legible,  and  shall  be  free,  to  all  reasonable  ex- 
tent, from  interlineations  and  erasures ;  and  it  shall  be  the  duty  of  the  derk 
to  reject  all  papers  delivered  to  him  to  be  filed,  which  are  not  in  conformity 
with  this  rule. 

•    7. 

All  libels  pra3ring  process  of  arrest,  whether  in  rem  or  in  personam,  shall  be 
verified  by  the  oath  or  solemn  afiirmation  of  the  libellant,  unless,  for  sufiScient 
cause  shown,  such  oath  or  affirmation  shall  be  dispensed  with  by  the  special 
order  of  the  judge.  And  all  libels,  answers,  and  other  pleadings  shall  be 
signed  by  the  party  m  his  own  proper  handwriting,  and  in  like  manner  by 
the    proctor   for   the   party  in  whose   behalf    they  are   filed,   unless,    for 
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Special  cause  shown,  such  signature  shall  be  dispensed  with  by  leave  of  the 
court. 

8. 

In  suits  in  rem,  the  mesne  process  shall  be  served,  and  the  required  notices 
given,  at  least  fourteen  days  before  the  return  day  of  the  process,  unless  a 
shorter  time  shall  be  prescribed  by  special  order,  founded  upon  the  exigencies 
of  the  particular  case. 

9. 

All  process,  and  all  notices  for  publication  in  a  newspaper  in  pursuance  of 
Rule  9  of  the  Rules  of  Practice  in  admiralty  and  maritime  causes,  prescribed 
by  the  Supreme  Court,  shall  be  drawn  up  by  the  clerk ;  and  no  process,  except 
subpoenas,  shall  be  issued  by  him  in  blank. 

10. 

The  notice  mentioned  in  the  last  preceding  rule  shall  contain  the  title  of  the 
suit,  a  summary  statement  of  the  cause  of  action,  the  amount  of  the  demand, 
and  the  day  and  place  fixed  for  the  return  of  the  process ;  and  shall  have 
affixed  at  the  close  thereof  the  name  of  the  proctor  of  the  libellant  and  that  of 
the  marshal,  or  of  his  deputy  intrusted  with  the  execution  of  the  process. 

11. 

The  amoimt  of  the  debt  or  damages  for  which  the  action  is  brought,  shall  be 
stated  in  the  libel,  and,  with  the  addition  thereto,  for  costs,  of  $250  in  a  suit 
in  rem,  and  of  $100  in  a  suit  in  personam,  shall  be  endorsed  on  the  mesne  pro- 
cess, thus :  "  Action  for  $  ;  "  and  in  a  suit  in  rem  the  requisite  bond  or 
stipulation,  upon  the  release  of  the  property,  shall  be  in  the  sum  of  $250,  in 
addition  to  twice  the  amount  demanded  in  the  libel ;  and  in  a  suit  in  personam 
in  the  sum  of  $100,  with  the  addition  of  twice  the  amount  of  the  demand. 

12. 

When  the  libellant  is  not  a  resident  of  the  district,  he  shall,  at  the  time  of 
commencing  his  suit,  'give  a  bond  or  stipulation,  with  one  or  more  sufficient 
sureties,  in  the  sum  of  at  least  one  hundred  dollars,  if  the  suit  is  in  personam  ; 
and  in  the  sum  of  at  least  two  hundred  and  fifty  dollars,  if  the  suit  be  in  rem 
—  conditioned  that  he  will  appear  from  time  to  time,  and  abide  by  all  orders, 
interiocutory  and  final,  of  the  court,  and  pay  the  costs  and  expenses,  if  any, 
which  shall  be  awarded  against  him  by  the  final  decree  of  this  court,  or  of  any 
appellate  court :  Promded,  however,  that  this  r^ulation  shall  not  extend  to 
suits  for  seamen^s  wages,  nor  to  suits  for  salvage,  when  the  salvors  have  come 
into  port  in  possession  of  the  property  libelled. 
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13. 


In  all  cases  not  embraced  within  the  last  preceding  rule,  on  motion  of  the 
defendant  or  claimant,  the  court  will,  in  its  discretion,  direct  the  libellant,  on 
pain  of  dismissing  his  libel,  to  give  the  like  security. 

14. 

Instead  of  the  security  specified  in  the  two  last  preceding  rules,  the  party 
from  whom  it  is  required  may,  at  his  option,  deposit  in  court  a  sum  of  money 
of  the  like  amount 

15. 

If  in  any  case  a  libel  shall  be  filed  in  behalf  of  a  libellent  who  is  not  a  resi- 
dent within  the  district,  before  security  for  costs  and  expenses  shall  be  filed  as 
required  by  Bule  12,  the  proctor  for  such  libellant  shall  be  liable  for  costs 
and  expenses  to  the  amount  specified  in  the  said  rule,  until  such  security  shall 
be  filed ;  and  the  payment  thereof  may  be  enforced  by  summary  process  in 
personam  against  such  proctor. 

16. 

When  a  proctor  is  retained  to  defend  in  any  suit,  before  the  return  day  of 
the  mesne  process  therein,  who  resides  or  has  his  place  of  business  more  than 
three  miles  from  the  clerk^s  ofiice,  and  not  more  than  three  miles  from  the  resi- 
dence or  place  of  business  of  the  proctor  for  the  libellant,  such  proctor  for  the 
defendant  may,  at  any  time  before  the  return  day  of  the  process,  serve  a  notice 
of  his  retainer  on  the  proctor  for  the  libellant ;  and  it  shall  thereupon  be  the 
duty  of  the  proctor  fop  the  libellant,  without  delay,  to  serve  on  the  proctor 
for  the  defendant  a  copy  of  the  libel  on  file. 

17. 

When  the  defendants  answer,  or  any  other  pleading  subsequent  to  the 
libel,  is  put  in  by  being  simply  filed  in  the  clerk's  office,  instead  of  being  given 
in  open  court,  in  presence  of  the  proctor  or  advocate  for  the  adverse  party,  a 
copy  thereof,  with  notice  of  the  time  of  filing  the  same,  shall  without  delay  be 
served  on  the  proctor  of  such  adverse  party. 

18. 

When  a  decree  is  made  in  the  absence  of  the  proctor  of  either  party  to  the 
suit,  unless  such  proctor  resides  at  the  place  where  the  clerk's  office  is  kept, 
it  shall  be  the  duty  of  the  derk  inmiediately  to  transmit  to  him  by  mail  a  copy 
of  the  decree ;  and  such  proctor  and  party  shall  be  responsible  to  the  clerk 
for  the  fees  to  which  he  may  be  entitled  for  such  service,  according  to  the 
usual  rate  of  charge. 
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19. 

In  all  suits,  other  than  those  founded  upon  municipal  seizure,  not  less  than 
six  days^  notice  of  the  sale  of  property  on  final  process  shall  be  given.  A 
longer  notice  may  be  given  at  the  discretion  of  the  marshal  or  his  deputy  by 
whom  the  sale  is  to  be  made,  or  by  order  of  the  court  It  shall  be  the  duty  of 
the  marshal  in  all  cases  in  which  it  shall  be  practicable,  to  make  the  sale  and 
pay  the  proceeds  into  court  on  or  before  the  return  day  of  the  process,  under 
which  such  sale  is  to  be  made.  The  clerk  will  in  all  cases  make  the  process 
returnable  at  such  time  as  may  be  necessary  to  enable  the  marshal  to  give  the 
requisite  notice,  make  the  sale,  and  return  such  process  on  or  before  the  return 
day  thereof. 

20. 

Whenever  any  libel  shall  be  taken  as  confessed,  for  want  of  answer,  tliere 
shall  be  an  order  of  reference  to  the  clerk  or  a  commissioner  pro  hoc  vice  to 
take  proof  of  the  material  facts  and  circumstances  stated  in  the  libel,  and  to 
examine  the  libellant  on  oath  or  affirmation,  in  respect  to  payments  or  offsets, 
and  in  the  discretion  of  the  referee  in  respect  to  any  other  matters  pertaining 
to  his  demand,  and  the  referee  shall  report  accordingly. 

Upon  sufident  cause  shown,  the  court  will  in  the  order  of  reference,  or 
otherwise,  direct  that  the  oath  or  affirmation  of  the  libellant  may  be  received 
in  support  of  the  allegations  of  the  libel,  or  will  give  such  other  special  direc- 
tions in  respect  to  the  proceedings  upon  the  reference  as  the  nature  of  the  case 
may  require. 

i 

21. 

In  cases  of  reference  under  a  decree  pro  eonfesw,  the  libellant  shall,  unless 
otherwise  specially  directed,  proceed  with  the  reference  within  four  days  from 
the  date  thereof ;  and  upon  a  reference  in  cases  in  which  an  answer  shall  have 
been  interposed,  or  in  which,  for  other  reasons,  notice  of  hearing  on  the  refer- 
ence shall  be  required,  the  hearing  may  proceed  on  any  day  appointed  by  the 
referee,  at  the  instance  of  either  party ;  provided,  that  eight  days^  notice  shall 
have  been  given  of  such  hearing,  to  all  adverse  parties  who  have  appeared  in 
the  cause. 

Such  reference  may  be  continued  from  day  to  day,  or  by  adjournment,  and 
when  adverse  parties  appear,  the  proofe  shall  be  closed  at  the  end  of  thirty 
days  from  the  date  of  the  order  of  reference,  unless  the  parties  shall  agree  to 
the  closing  of  the  same  at  an  earlier  day,  or  unless  the  time  shall  be  extended 
by  the  written  order  of  the  referee,  or  by  the  written  stipulation  of  the  parties, 
or  by  the  order  of  the  court  for  that  purpose  obtained ;  and  the  clerk  or  com- 
missiiHier  shall  make  and  file  his  report  within  eight  days  after  the  testimony 
shall  have  been  closed. 
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22. 

Exceptionfi  to  any  report  made  by  the  derk  or  a  commifisioner,  must  be  filed 
or  served  on  the  adverse  party  within  ten  days  after  such  report  shall  hare 
been  filed,  unless  the  time  shall  be  enlarged  by  the  judge  or  by  the  written 
stipulation  of  the  parties ;  and  if  exceptions  are  not  so  filed  and  served,  the 
party  in  whose  favor  the  report  may  be,  may,  on  the  first  special  sesdon  there* 
after,  and  witl^out  notice,  move  for  the  confirmation  of  the  report,  and  a  final 
decree  thereupon. 

23. 

When  interrogatories  are  propounded  by  the  defendant  at  the  close  of  his 
answer,  touching  any  matters  charged  in  the  libel,  or  touching  any  matter  of 
defence  set  up  in  the  answer  (according  to  Rule  32,  of  the  Rules  of  Prac- 
tice prescribed  by  the  Supreme  Court),  the  libellant  shall  answer  the  same 
within  twelve  days,  unless,  for  sufficient  cause  shown,  he  shall,  by  special 
order,  be  allowed  a  longer  period;  and  the  court  may,  in  its  discretion, 
require  such  inteirogatories  to  be  answered  within  a  shorter  time,  or  tn- 
stanter. 

24. 

When  interrogatories  are  propounded  to  a  garnishee  (in  pursuance  of  Rule 
87,  of  the  Rules  of  Practice  prescribed  by  the  Supreme  Court),  a  copy  thereof 
shall  be  served  upon  the  garnishee  personally,  or,  in  case  of  his  absence  from 
his  dwelling-house  or  usual  place  of  abode,  by  leaving  such  copy  with  some 
person  of  suitable  age  who  is  a  member  or  resident  of  the  family ;  and  the 
garnishee  shall  be  required  to  answer  the 'interrogatories  within  twelve  days 
after  such  service,  unless  a  longer  period  shall,  for  adequate  cause  shown, 
be  by  special  order  allowed  for  that  purpose ;  and  the  court  may  also,  in  its 
'liscretion,  prescribe  a  shorter  period. 

25. 

Exceptions  to  the  libel  (taken  in  pursuance  of  Rule  86,  of  the  Rules  of 
Practice  prescribed  by  the  Supreme  Court),  for  surplusage,  irrelevancy,  im- 
pertinence, or  scandal,  may  be  taken  ore  tenus  on  the  return  day  of  the  mesne 
process;  and  exceptions  to  the  answer  or  other  allegations  given  by  the 
defendant,  taken  for  the  like  causes,  in  pursuance  of  the  same  rule,  or  in 
pursuance  of  Rule  27,  for  want  of  sufficiency,  fulness,  or  distinctness,  may  be 
taken  in  like  manner,  when  the  answer  or  other  allegation  is  put  in  in  open 
court ;  and  the  court  will  thereupon,  in  its  discretion,  either  decide  upon  the 
sufficiency  of  the  exceptions  so  taken,  iMtanUr,  or  direct  the  same  to  be  drawn 
up  in  writing,  and  appoint  a  day  to  hear  argument  thereon,  or  refer  the  same 
to  a  commissioner. 
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26. 

When,  at  the  return  of  the  mesne  process,  further  time  has  been  granted 
to  answer  the  libel  and  the  answer,  instead  of  being  produced  and  offered 
in  open  court,  in  the  presence  and  hearing  of  the  adrocate  of  the  libellant,  is 
simply  filed  with  the  clerk,  a  copy  thereof  shall,  without  delay,  be  served  on 
the  proctor  for  the  libellant,  personally,  if  he  resides  within  three  miles  of  the 
proctor  for  the  defendant,  otherwise  either  personally  or  by  mail;  and  the 
proctor  for  the  libellant  may,  within  ten  days  after  the  service  thereof,  file 
and  serve  exceptions  thereto.  The  defendant,  within  eight  days  after  the 
service  of  such  exceptions,  may  give  a  written  notice  of  his  submission  to  any 
or  all  of  them ;  and  if  any  of  them  are  not  submitted  to  within  the  time  pre- 
scribed, the  libellant  may  bring  the  same  to  a  hearing  before  the  court,  by 
giving,  at  any  time  within  six  days,  a  notice  of  not  less  than  six,  nor  more 
than  ten  days,  of  such  hearing.  Every  exception  not  submitted  to,  and 
which  is  not  notified  for  hearing  within  the  time  specified,  shall  be  considered 
as  abandoned. 

27. 

When  exceptions  are  referred  to  a  commissioner,  if  the  party  who  obtained 
the  reference  shall  not  procure  and  file  the  commissioner's  report  within  four- 
teen days  from  the  date  of  the  order  of  reference,  unless  further  time  shall  be 
allowed,  for  sufficient  cause  shown,  by  special  order,  the  exceptions  shall  be 
considered  as  abandoned.  The  party  by  whom  the  reference  was  obtained 
shall  have  eight  days  after  filing  the  report  of  the  commissioner,  to  except 
thereto.  On  filing  the  report,  he  shall  give  notice  of  filing  the  same  to  the 
adverse  proctor,  who  shall  have  eight  days  after  such  notice  to  except  to  the 
report  Exceptions  to  a  commissioner's  report  may  be  noticed  for  argument 
by  either  party,  and  the  notice  shall  be  served  at  least  six  days  before  the  day 
designated  for  the  hearing.* 

28. 

All  appeals  to  the  Circuit  Court  must  be  interposed  within  ten  days  from  the 
date  of  the  decree,  or  within  such  other  period  as  shall  be  designated  by 
special  order  made  in  the  particular  suit ;  and  in  cases  where  the  right  of  ap- 
peal is  allowed,  no  final  process  shall  issue,  before  the  expiration  of  the  ten 
days,  or  other  period  prescribed. 

29. 

The  regulations  prescribed  by  law  relative  to  the  mode  of  serving  notices 
and  odier  papers,  in  suits  prosecuted  in  the  courts  of  the  State  of  New  York, 
are  hereby  adopted,  mutatU  mutandis,  as  rules  of  this  court. 

*  See  Boles  S8;  88,  in  Admiralty,  prescribed  by  the  Supreme  Ooort. 
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30. 


The  proTisionB  in  the  foregoing  rules  contained,  shall  be  held  applicable,  as 
far  as  may  be,  to  all  proceedings  by  petition  or  otherwise,  which  may  be  insti- 
tcited  to  enforce  any  lien  or  demand,  upon  or  against  Itny  property  in  the  ens- 
tody  of  the  court,  or  any  proceeds  in  the  registry. 

31. 

It  is  ordered.  That  where  several  suits  are  instituted  against  one  and  the 
same  vessel,  or  the  proceeds  tJiereof ,  no  more  than  one  charge  for  mileage  shall 
be  allowed  for  the  service  and  return  of  mesne  process  in  such  suits,  unless  for 
special  cause  shown  it  shall  be  otherwise  specially  ordered  by  the  court 

32. 

It  is  hereby  ordered,  That  the  rule  heretofore  made  and  entered,  requiring 
the  office  of  the  derk  of  this  court  to  be  kept  at  the  city  of  Auburn,  be,  and 
the  same  is  hereby  abrogated,  and  it  is  ordered  that  the  said  office  be  hence- 
forth kept  at  the  dty  of  Buffalo. 


•  •  > 


ADDITIONAL  RULES, 

Adopted  in  1860,  and  subsequently,  in  some  respects,  modified. 

1. 

In  order  to  prevent  the  commencement  of  suits  t^Km  small  demands,  and 
the  consequent  accumulation  of  costs  altogether  disproportionate  to  the  sum 
demanded,  the  clerk  will  issue  no  process  for  seamen^s  wages,  when  the  sum 
sworn  to  be  due  to  a  sole  libellant  is  less  than  ten  dollars,  or  to  several  joint 
libellants  is  less  than  fifteen  dollars,  or  for  any  other  demand,  when  the 
amount  sworn  to  be  due  is  less  than  twenty  dollars,  except  when  specially  or- 
dered by  the  court  or  the  judge  thereof,  or  such  judge  shall  be  absent  from 
his  place  of  residence.  When  the  amount  recovered  shall  be  less  than  the 
sums  above  named,  no  costs  will,  in  ordinary  cases,  be  decreed  to  the  libellant 
tmless  it  shall  be  shown  upon  the  hearing  that  such  libellants  could  not  have 
had  a  complete  and  perfect  remedy  in  a  court  of  a  justice  of  the  peace. 

2. 

In  suits  for  seamen^s  wages,  the  derk  shall  insert  in  the  warrant  of  arteet 
and  monition,  after  the  words  '4n  a  cause  of  subtraction  of  wages,  dvil  and 
maritime,"  the  words  "and  also  to  answer  unto  all  other  persons  having  de- 
mands against  the  said  vessel,  for  wages  earned  on  board  thereof,  who  may 


DISTBIOT  CX)UBT  EULES.  —  NOBTHERN  DISTRICT.  459 

chooso  to  make  themselves  parties  to  the  libel  of  the  said  (naming  the  libellant 
or  libellants),  by  way  of  amendment  or  supplement,  without  further  process  or 
citation.'*  And  all  mariners  having  claims  against  such  vessels  may,  there- 
upon, so  long  as  the  vessel  remains  in  custody,  or  any  proceeds  thereof  remain 
in  the  registry,  make  themselves  parties  to  such  libel  or  suit,  by  a  petition  and 
proper  allegations,  by  way  of  amendment  or  supplement  to  such  original  libel, 
and  may  have  a  decree  for  the  payment  of  their  demands,  as  though  they  were 
named  as  parties  to  the  original  libel,  and  no  new  warrant  of  arrest  or  moni- 
tion shall  be  issued  in  favor  of  any  seaman,  who,  in  respect  to  the  demand  on 
which  he  seeks  such  process,  is  entitled  to  make  himself  a  party  to  proceedings 
already  commenced ;  and  no  costs  shall  be  allowed  to  any  such  seaman  who 
shall,  without  suffident  excuse,  fail  to  apply  to  make  himself  a  party  to  such 
a  suit  on  the  return  day  of  such  process,  or  the  first  court  day  thereafter. 
And  in  order  to  allow  such  seaman  to  make  such  application,  no  final  order  of 
reference  in  any  case  for  seamen's  wages  shall  be  made  until  the  next  court  day 
after  the  return  day  of  the  process  issued  thereon. 

3. 

No  warrant  of  arrest  shall  issue  on  behalf  of  a  seaman  for  wages  on  board  a 
British  or  Canadian  vessel,  where  it  shall  appear  that  such  seaman  shipped 
and  was  discharged  in  Canada  or  elsewhere  out  of  the  United  States ;  or  in 
favor  of  any  subject  of  Great  Britain  against  any  British  vessel  until  the  writ- 
ten consent  thereto  of  the  British  Consul,  or  an  order  of  the  judge  therefor, 
shall  have  been  filed. 

4. 

All  decrees  for  seamen's  wages  shall  direct  the  amount  decreed  for  such 
wages  to  be  paid  to  the  libellant  in  person ;  and  all  checks  or  orders  for  the 
payment  of  such  wages  shall  be  drawn,  payable  to  the  order  of  the  seaman  to 
whom  such  wages  shall  have  b^  decreed. 

5. 

No  allowance  for  the  expenses  of  keeping  any  ship,  or  vessel,  or  other 
property,  beyond  the  sum  of  fifty  cents  per  day,  or  fifteen  dollars  in  the  aggre- 
gate, shall  be  allowed  to  the  marshal,  except  upon  the  afiidavit  of  the  ship- 
keeper  or  other  custodian,  stating  his  employment  and  service,  and  the  amount 
he  has  been  actually  paid  therefor,  and  that  such  payment  was  received  for 
such  service  only,  and  was  received  wholly  for  his  own  benefit,  and  not  for  the 
benefit  of  any  officer  of  the  court ;  and  also,  that  there  is  no  understanding  or 
intention  that  the  whole,  or  any  part  thereof  shall  be  paid,  or  in  any  way  dis- 
posed of  or  allowed  to  the  marshal  or  his  deputy,  or  for  his  or  their  benefit ; 
and  a  copy  of  such  affidavit  shall  be  served  with  the  copy  of  bill  of  fees  or 
statement  of  allowance  claimed. 
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6. 


In  collision  causes,  unless  the  libel  and  answer  shall  respectiydj  state  or  ad- 
mit, either  positively  or  upon  information  and  belief,  and  as  fully  and  accu- 
rately as  practicable : 

1.  The  names  of  the  vessels  which  came  into  collision,  and  of  their  respec- 
live  master; 

2.  The  time  of  the  collision,  and  whether  in  the  night  or  day  time ; 

3.  The  name  of  the  officer  or  person  in  charge  of  the  deck  of  the  vessel  of 
the  party; 

4.  The  place  of  the  collision ; 

5.  The  general  course  or  direction  of  the  vessel  of  the  party,  and  her  di- 
rection at  the  time  of  the  collision ; 

6.  The  state  of  the  weather,  and,  if  in  the  night,  the  character  of  the  night 
in  respect  to  darkness,  rain,  &c  ; 

7.  The  course  and  speed  of  the  party's  vessel,  when  the  other  was  first 
seen; 

8.  The  lights,  if  any,  carried  by  her,  and  their  position ; 

9.  The  bearing  and  apparent  distance  of  the  other  vessel  when  the  vessel 
itself  was  first  seen : 

10.  The  lights,  if  any,  of  the  other  vessel  which  were  first  seen,  and  their 
bearing,  and  their  estimated  apparent  distance  at  that  time ; 

11.  Whether  any  lights  of  the  other  vessel  other  than  those  first  seen  came 
into  view  before  the  collision,  and  the  particulars  thereof ; 

12.  The  names  of  the  person  or  persons,  if  any,  stationed  and  acting  as 
lookout  on  the  vessel  of  the  party  at  the  time  the  other  vessel  or  her  light  was 
first  seen ; 

13.  What  measures  were  taken,  and  when,  to  avoid  the  collision,  and  par- 
ticularly, whether  any  and  what  change  of  helm  or  sails  was  made  for  that 
purpose; 

■ 

14.  The  parts  of  each  vessel  which  first  came  into  contact,  and  the  manner 
in  which  they  struck ; 

15.  The  character  and  extent  of  the  injury,  if  any,  to  the  party's  vesseL 
The  opposite  party,  on  showing  to  the  satisfaction  of  the  court,  by  affidavit 

or  otherwise,  that  a  more  full  and  specific  statement  of  the  circumstances  of 
the  collision  mentioned  in  such  libel  or  answer,  in  respect  to  some  one  or  moi>e 
of  the  particulars  above  mentioned,  is  necessary  to  the  proper  preparation  of 
an  answer  to  such  libel,  or  the  proper  preparation,  on  his  part,  for  the  final 
hearing  of  such  cause,  or  will  materially  reduce  the  expenses  of  procuring  tes- 
timony for  such  hearing,  may,  on  motion  (due  notice  of  such  motion,  wiih 
copies  of  affidavits  and  papers,  other  than  the  files  of  the  court,  on  which  such 
motion  is  to  be  made,  having  been  first  served  on  the  opposite  proctor  at  least 
four  days  before  the  day  for  which  such  motion  is  notioed),  obtain  a  special 
order  of  the  court  for  the  amendment  of  such  libel  or  answer,  in  regard  to 
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• 

such  particulars,  within  such  time,  and  upon  such  conditions,  and  with  such 
consequences,  in  case  of  a  non-compliance  with  such  order,  as  the  court  shall 
prescribe.  And  an  order  staying  proceedings  on  any  defective  libel,  or  strik- 
ing out  any  defective  answer,  may  be  made,  on  a  further  notice  of  motion  for 
that  purpose,  in  case  any  amendment  ordered  by  the  court  is  not  made  and 
filed  as  required  b^  such  order,  tmless  some  satisfactory  cause  for  the  non-com- 
pliance with  such  order  shall  be  shown 

March  20,  1869. 

It  is  hereby  ordered  that  in  all  cases  in  which  the  marshal  is  required  to 
publish  any  notice  of  any  process  or  proceeding,  or  any  other  notice,  in  any 
case  pending  on  the  common  law  or  admiralty  side  of  this  court  (other  than 
in  cases  provided  for  by  law,  or  in  the  Bankruptcy  Rules),  the  marshal  or  his 
deputy  shall  cause  the  same  to  be  published  as  follows,  viz. :  In  all  cases  in 
admiralty,  except  seizure  cases,  the  notice  of,  or  under,  or  under  the  first  pro- 
cess served  or  executed  therein,  shall  be  published  in  the  county  where  such 
property  was  arrested,  under  such  process,  and  in  the  newspaper  first  named 
in  the  38th  General  Rule  in  Bankruptcy,  heretofore  adopted  by  this  court,  as 
one  of  the  newspapers  in  which  notices  in  bankruptcy  cases  are,  under  said 
rule,  to  be  published  in  said  county ;  and  in  seizure  cases,  in  admiralty,  such 
notice  shall  be  so  published  in  the  county  where  such  seizure  is  alleged,  in  the 
information  upon  which  such  process  was  issued,  to  have  been  made,  and  in 
the  newspaper  therein  first  named  in  said  Bankruptcy  Rule,  as  aforesaid ;  and 
all  subsequent  notices  required  to  be  published  by  the  marshal  in  either  of 
such  cases  shall  be  published  in  the  same  paper.  In  all  other  than  admiralty 
and  bankruptcy  cases,  and  In  cases  otherwise  provided  for  by  law,  such 
notices  of,  or  under  the  first  process  or  proceeding  therein,  and  all  subsequent 
notices  in  the  same  cause,  shall  be  published  in  the  county  in  which  the  prop- 
erty was  arrested,  or  seized,  as  above  first  provided  for  in  admiralty  cases,  ex- 
cept that  such  notices  shall  be  published  in  the  newspaper  in  such  county 
secondly  named  in  said  88th  Bankruptcy  Rule,  instead  of  the  one  firstly  there- 
in named.  And  in  all  cases  where  the  first  process  is  an  execution,  or  other 
process,  or  order  for  the  sale  of  real  or  personal  property,  or  both,  notices  of 
sale,  under  the  same,  shall  be  published  in  the  newspaper  secondly  named  in 
said  Bankruptcy  Rules  for  publication  of  notices  in  the  county  in  which  such 
property  may  be  seized  under  such  execution,  process,  or  order. 

In  case  any  other  newspaper  has  been,  or  shall  hereafter  be,  substituted  for 
one  of  the  newspapers  named  in  said  Bankruptcy  Rule,  the  publications  in 
this  rule  referred  to  or  provided  for,  shall,  in  such  case,  be  made  in  such  sub- 
stituted newspaper,  instead  of  the  newspaper  now  mentioned  in  such  Bank- 
ruptcy Rule. 

But  notwithstanding  the  provisions  hereinbefore  contained,  the  judge  of 
this  court  may,  in  any  case  by  writing  under  his  hand,  direct  any  additional 
or  different  publication  of  any  such  notice ;  and  whenever  any  such  direction 
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sliall  be  given,  such  notice  shall  be  published  according  to  such  direction. 
'  And  in  all  cases  not  provided  for  by  this  order,  or  the  General  Rules  of  thiB 
court,  or  by  law,  all  such  notices  shall  be  published  in  such  newspaper,  and 
in  such  manner  as  said  judge  shall  by  writing  direct;  and  in  all  cased  in 
which  such  provision  has  not  been  made,  the  marshal,  before  publishing  sudi 
notices,  shall  apply  for  and  obtain  such  direction.  •  . 

All  notices,  unless  otherwise  provided  by  law,  by  the  rules  of  court,  or  the 
special  order  of  the  court,  or  the  judge  thereof,  shall  be  published  three 
times,  and  the  first  of  such  publications  shall  be  made  at  as  early  a  day  as 
may  be  required  by  law,  or  the  rules  and  practice  of  the  court.  And  it  is 
further  ordered  that  the  clerk  certify  a  copy  of  the  above,  and  of  this  order, 
and  deliver  the  same  to  the  marshal  of  this  district,  and  that  in  all  seizure 
cases,  the  clerk  shall  endorse  on  the  first  process  issued  therein,  the  name  of 
the  paper  in  which  the  notices  in  such  case  are  required  to  be  published  under 
the  above  order. 


EULES 


OF  THE 


CIRCUIT   COURT, 


EASTERN   DISTRICT    OF   NEW   YORK. 


[Upon  the  oiganlxatioii  of  the  coart,  Harch  9S,  186S,  the  roloe  on  Appeals  in  Admiralty,  of  the  Oironit 
Oonrt,  for  the  Soathem  District  of  New  Yoric,  were  adopted  as  roles  of  this  court.  No  changes  hav« 
sfaioe  been  made.] 


RULES 


OP  THE 


DISTRICT   COURT, 

EASTERN   DISTRICT   OF   NEW   YORK. 

Admiralty  Bules  of  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York,  applicahle  in  aU  instance  causes,  civU  and  maritime. — 
Adopted  1870. 


The  following  rules  are  adopted  as  the  Rules  of  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  New  York,  hy  fdrtue  of  tJie  forty-sixth  Admi- 
ralty Rule  promtUgated  hy  the  Supreme  Court  of  the  United  States  j  and  are  to 
he  deemed  subject  to  he  modified  hy  special  order,  in  any  case,  when  it  shaU  he  made 
to  appear  that  the  du>e  administration  -of  justice  requires  a  modification  to  he 
made, 

1. 

Libels  and  answers  (except  on  behalf  of  the  United  States),  shall  be  yerified 
by  the  oath  or  affirmation  of  the  party,  or  of  some  person  haying  knowledge 
of  the  facts  stated  in  such  pleading. 

2. 

Libels,  and  other  papers  to  be  filed,  shall  be  plainly  and  fairly  engrossed, 
without  erasures  or  interlineations  materially  defacing  them.  If  papers  not 
conforming  to  this  role  are  offered,  the  clerk  shall  require  the  allocatur  of  the 
judge  to  be  endorsed  thereon,  before  he  receives  them  on  the  files. 

3. 

Li  suits  for  seamen's  wages,  any  mariner  in  the  same  voyage,  not  made  a 
party,  may,  by  short  petition  to  the  court,  in  any  stage  of  the  cause  previous 
to  the  final  distribution  of  the  fund  in  court,  or  discharge  of  the  defendant 
and  his  sureties,  be  joined  as  libellant  in  the  cause.  Li  cases  of  salvage  and 
other  causes,  civil  and  maritime,  persons  entitled  to  participate  in  the  recov- 
ery, but  not  made  parties  in  the  original  libel,  may,  upon  petitioii,  be  ad- 
mitted to  prosecute  as  co-libellants,  on  such  terms  as  the  court  may  deem 
reasonable. 
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4. 

Wednesday  of  each  week  shall  be  a  general  return  day,  and  is  appointed  as 
a  special  sessions  of  the  court  (except  the  stated  term  be  then  in  session),  at 
which  the  same  proceedings  may  be  taken  in  causes  of  admiralty  and  maritime 
jurisdiction  as  at  a  stated  term. 

AH  process  shall  be  made  returnable  at  a  general  return  day,  unless  on 
cause  shown  it  is  otherwise  ordered. 

5. 

In  all  possessory  actions,  the  process  shall  be  made  returnable  at  the  first 
general  return  day  after  the  filing  of  the  libel,  unless  otherwise  ordered  by  the 
judge.  In  such  actions,  the  answer  will  be  required  to  be  filed,  upon  re- 
turn of  the  process  duly  served,  and  a  day  for  hearing  will  then  be  fixed,  unless 
otherwise  ordered  for  cause  shown.  No  property  seized  or  detained  in  such 
actions,  will  be  discharged  from  custody  upon  stipulations  or  otherwise, 
except  upon  the  order  of  the  court,  after  notice  to  the  adverse  party  of  appli- 
cation for  such  order.  Notice  by  publication  will  not  be  required  in  posses- 
sory actions,  imless  specially  ordered. 

6. 

Process,  orders  to  show  cause,  and  notices  of  motion  shall  upon  the  return 
day  thereof  be  called  by  the  derk ;  and  thereupon,  when  there  is  no  opposi- 
tion, the  orders  prayed  for,  in  accordance  with  the  practice  of  the  court,  may 
be  entered  by  the  clerk,  whether  the  judge  be  actually  present  or  not ;  and 
in  like  manner  orders,  which  according  to  the  practice  of  the  court  are 
granted  as  of  course,  may  be  entered,  reserving  to  any  party  afi^ected  thereby, 
the  right  to  apply  to  the  judge  at  the  earliest  opportunity  to  vacate  or  modify 
the  same.  In  the  event  of  opposition,  the  papers  may  in  the  absence  of  the 
judge  be  left  with  the  clerk,  to  be  by  him  submitted*  to  the  judge  for  decision 
thereon,  or  the  derk  may  adjourn  the  matter  until  the  judge  shall  be  in  at- 
tendance. 

7. 

No  process  in  personamy  for  the  arrest  of  any  person,  in  cases  of  torts  or 
unliquidated  damages,  shall  issue,  except  upon  the  mandate  of  the  judge. 

8. 

In  cases  of  liquidated  damages,  when  the  demand  does  not  exceed  the  sum 
of  five  hundred  dollars,  and  the  certainty  and  amoimt  of  the  demand  appear 
upon  the  face  of  the  Hbel,  an  attachment  in  personam,  or  warrant  of  arrest, 
may  be  issued  by  the  derk  without  an  order.  The  attachment  shall  plainly  ex- 
press the  cause  of  action  and  the  amoimt  of  the  demand,  and  the  derk  shall 
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endorse  thereon  the  sum  for  which  bail  is  required,  not  exceeding  one  hundred 
dollars  above  the  sum  swdm  to  be  due  and  unpaid,  and  not  exceeding  in  all 
the  sum  of  five  hundred  dollars. ,  No  attachment  or  citation  shall  be  issued 
until  the  libellant  shall  have  filed  a  stipulation  for  costs,  in  the  sum  of  one 
hundred  dollars,  except  in  suits  by  the  United  States. 

9. 

No  warrant  with  an  attachment  clause  therein  against  credits  or  effects,  in 
the  hands  of  third  parties,  will  be  issued,  unless  the  libel  set  forth  the  names 
of  the  garnishees  intended  to  be  served;  and  when  such  warrant  shall  be 
issued,  it  shall  contain  a  citation  to  such  garnishees,  to  be  named  therein,  to  ap- 
pear at  the  time  and  place  designated  for  the  appearance  and  answer  of  the  re- 
spondent in  the  warrant,  to  answer  on  oath  as  to  the  debts,  credits,  and  effects  of 
the  respondent  in  their  hands,  and  to  such  interrogatories  touching  the  same  as 
may  be  propounded  by  the  libellant 

In  case  a  garnishee,  after  due  citation,  faik  to  appear  and  answer  at  the 
time  and  place  named  in  the  citation,  an  order  may  be  entered,  declaring  him 
to  be  in  contumacy,  and  directing  that  he  show  cause  why  an  attachment  for 
contempt  should  not  issue  against  him. 

When  property,  debts,  credits,  or  effects  of  the  respondent  shall  be  found  to 
have  been  attached,  and  the  respondent  has  failed  to  appear  and  answer  the 
libel,  the  court  will  proceed  ex  parUy  and  will  pronounce  the  proper  decree  to 
secure  the  application  of  the  attached  property,  debts,  credits,  or  effects,  to 
the  payment  of  the  sum  adjudged  to  be  due. 

10. 

Whenever  in  an  action  in  personam,  any  debts,  credits,  or  effects  shall  be  at- 
tached in  the  hands  of  any  third  party,  the  court  may,  upon  due  application, 
require  the  party  charged  with  the  possession  thereof,  to  appear  and  show 
cause  why  the  same  should  not  be  brought  into  court,  to  answer  the  exigency 
of  the  suit ;  and  if  no  sufficient  cause  be  shown,  the  court  may  order  the 
same  to  be  forthwith  brought  into  court,  to  answer  the  exigency  of  the  suit ; 
and  upon  failure  of  the  party  to  comply  with  the  order,  may  award  an  attach- 
ment or  other  compulsive  process  to  compel  obedience  thereto. 

11. 

On  the  return  of  the  attachment  of  debts,  credits,  or  effects  of  a  respondent, 
and  the  citation  of  the  garnishees,  the  garnishees  shall  file  an  affidavit  con- 
taining a  full  and  true  statement  of  all  property,  debts,  credits,  or  effects  in 
their  hands,  or  subject  to  their  control,  belonging  to  the  principal  party  at  the 
time  the  attachment  was  served,  and  at  the  time  the  answer  is  made ;  and  de^ 
Clare  whether  they  have  any,  and,  if  any,  what  claim  to  any  and  what  part 
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thereof ;  and  shall  then,  on  motion  of  the  actor,  pay  into  court  such  amount  as 
they  shall  not  claim,  or  as  may  be  ordered  by  the  court ;  or  they  may  be  re- 
quired to  give  stipulation,  with  sufficient  surety,  to  abide  the  further  order  or 
decree  of  the  court  in  relation  thereto.  If  it  do  not  appear  by  the  answer  of 
the  garnishees,  that  property,  credits,  or  effects  of  the  defendant,  sufficient  to 
answer  the  exigencies  of  the  suit,  have  been  attached,  the  actor  may  move 
for  an  order  that  the  garnishees  attend  before  the  court,  or  a  commissioner,  and 
answer  all  proper  interrogatories  touching  such  property,  credits,  or  effects. 
On  the  default  of  any  garnishee,  in  this  behalf,  an  order  may  be  entered,  di- 
recting that  an  attachment  issue  against  him,  unless  he  shall  show  cause  in 
four  days,  or  on  the  first  day  the  court  is  in  session  afterwards. 

12. 

WhiMi  the  property,  effects,  or  credits  named  in  the  process  are  not  deliv- 
ered up  to  the  marshal  by  the  garnishee  or  trustee,  or  are  denied  by  him  to  be 
the  property  of  the  party,  it  shall  be  a  sufficient  service  of  such  attachment  to 
leave  a  copy  thereof  with  such  trustee,  or  at  his  residence  or  usual  place  of 
business,  unless  the  libellant  shall,  by  competent  surety,  indenmify  the  mar- 
shal for  arresting  the  property  pointed  out  to  him. 

13. 

All  process  to  the  marshal  shall  be  returned  on  the  return  day  thereof,  and, 
if  he  shall  not  return  the  same  in  four  days  after  being  required  in  writing  so 
to  do,  by  any  party  or  his  proctor,  upon  affidavit  of  such  requirement  and  of 
the  delivery  of  the  process  to  him,  an  order  may  be  entered,  of  course,  that  he 
show  cause  why  an  attachment  shall  not  issue  against  him ;  and,  in  the  case 
of  process  in  reniy  the  return  of  the  marshal  shall  express  the  day  of  the  seizure 
of  the  property  or  the  day  of  sale,  if  the  process  is  for  that  object. 

14. 

No  decree  shall  be  entered  by  default,  or  consent  of  parties  in  court,  order- 
ing the  condemnation  and  sale  of  property  arrested  on  process  in  rem^  or  for 
the  distribution  of  the  proceeds  thereof  in  court,  imless  publication,  according 
to  the  course  of  the  court,  shall  have  been  duly  made  before  the  return  day  of 
the  monition  issued  with  the  attachment  in  the  case. 

15. 

In  case  of  the  attachment  of  property,  or  the  arrest  of  the  person,  in  causes 
of  civil  and  admiralty  jurisdiction  (except  in  suits  for  seamen^s  wages,  when 
the  attachment  iis  issued  upon  certificate,  pursuant  to  the  Act  of  Congress  of 
July  30,  1790),  the  party  arrested,  or  any  person  having  a  right  to  intervene  in 
respect  to  the  thing  attached,  may,  upon  evidence  showing  any  improper  prac- 
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tices,  or  a  manifest  want  of  equity  on  the  part  of  the  libellant,  have  a  man- 
date from  the  judge,  for  the  libeUant  to  show  cause  insUmter  why  the  arrest  or 
attachment  should  not  be  yacated. 

16. 

Stipulations  may  be  taken,  in  admiralty  and  maritime  causes,  out  of  court, 
before  the  clerk  or  a  commissioner  duly  authorized  to  take  the  same.  The  offi- 
cer taking  the  stipulation  shall,  if  required  by  the  opposite  party,  examine  the 
sureties  on  oath,  and  decide  as  to  their  competency.  An  appeal  may  be  taken 
instaMer  to  the  judge,  in  case  the  decision  is  against  the  sufficiency  of  the. 
sureties. 

.17. 

Property  under  arrest  may  be  discharged  on  stipulation,  upon  one  day's  no- 
tice of  the  application  to  the  proctor  of  the  libeUant,  specifying  the  sureties 
intended  to  be  given,  and  their  occupations  and  places  of  residence,  and  the 
officer  before  whom,  and  the  place  where,  the  stipulation  will  be  offered,  ex- 
cept in  suits  by  seamen  for  wages,  when  such  notice  may  be  instanter. 

18. 

In  all  cases  where  the  approval  of  the  judge  of  this  court  of  the  sufficiency 
of  sureties  to  bonds  or  stipulations  is  required,  it  shall  be  necessary  to  give 
notice  in  writing,  a  reasonable  time  previous  to  the  application,  to  the  proctor 
of  the  libellant  in  the  action,  stating  the  time  and  place  of  the  application 
for  such  approval,  and  the  name,  occupation,  and  residence  of  the  sureties  to 
be  offered ;  and  the  application  shall  be  accompanied  by  proof  of  the  service 
of  such  notice. 

19. 

All  stipulations  in  causes  civil  and  maritime  shall  be  executed  by  the  princi- 
pal party  (if  within  the  state),  and  at  least  one  surety  resident  therein,  and 
shall  contain  the  consent  of  the  stipulators,  that,  in  case  of  default  or  contu- 
macy on  the  part  of  the  principal  or  sureties,  execution  to  the  amount  named 
in  such  stipulation  may  issue  against  the  goods,  chattels,  and  lands  of  the  stip- 
ulators. The  court  will  modify  the  execution  as  to  the  time  it  may  stay  and 
the  amount  to  be  collected,  according  to  the  equity  of  the  case.  Non-residents 
of  the  state  must  supply  at  least  two  sureties. 

20. 

In  all  cases  of  stipulations,  in  dvU  and  admiralty  causes,  any  party  having 
an  interest  in  the  subject-matter,  may  move  the  court,  on  special  cause  shown, 
for  greater  or  better  security,  giving  the  opposite  party  two  days'  notice  there- 
of, unless  a  shorter  time  is  allowed  by  order  of  the  judge. 
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21. 

The  clerk  shall  provide  a  book,  in  which  shall  be  registered  or  recorded  all 
stipulations  filed  in  causes  civil  and  admiralty,  which  shall  be  open  to  the  ex- 
amination of  all  parties  interested. 

22. 

No  process  in  rem  shall  be  issued,  nor  shall  any  appearance  or  answer  be  re- 
ceived, or  third  party  be  permitted  to  intervene  and  daim,  except  on  the  part 
of  the  United  States,  unless  a  stipulation,  in  the  sum  of  two  hundred  and  fifty 
dollars,  shall  be  first  entered  into  by  the  party,  and  at  least  one  surety,  resi- 
dent in  the  state,  conditioned  that  the  principal  shall  pay  all  costs  awarded 
against  him  by  this  court,  or,  in  case  of  appeal,  by  the  appellate  court 

23. 

But  seamen  suing  for  wages,  in  their  own  right  and  for  their  own  benefit, 
for  services  on  board  American  vessels,  and  salvors  coming  into  port  in  pos- 
session of  the  property  libelled,  shall  not  be  required  to  give  such  security  in 
the  first  instance.  The  court,  on  motion,  with  notice  to  the  libellants,  may, 
after  the  arrest  of  the  property,  for  adequate  cause,  order  the  usual  stipulation 
to  be  given  in  these  cases,  or  that  the  property  arrested  be  discharged. 

24. 

Notice  of  the  arrest  of  property  by  attachment  in  rem,  in  behalf  of  individ- 
ual suitors,  shall  be  published  in  the  manner  directed  by  Act  of  Congress  in 
case  of  seizures  on  the  part  of  the  United  States,  except  when  the  judge  by 
special  order  directs  a  shorter  notice  than  fourteen  days ;  and  except  that,  in- 
stead of  the  substance  of  the  libel,  a^short  statement  of  its  purport  may  be 
given. 

25. 

Notice  of  sale  of  property  after  condemnation,  in  suits  in  rem  (except  under 
the  revenue  laws  and  on  seizure  by  the  United  States),  shall  be  six  days,  unless 
otherwise  specially  directed  in  the  decree  of  condemnation  and  sale.  All  such 
notices  shall  be  published  in  the  manner  directed  by  Act  of  Congress,  in  the 
case  of  condemnation  undei*  the  revenue  laws. 

26. 

After  a  citation  or  monition,  or  warrant  of  arrest,  in  suits  in  personam,  re- 
turned "served  personally,"  if  the  defendsnt  do  not  appear  at  the  return  day, 
he  shall  be  deemed  in  contumacy  and  in  default,  and  the  libellant  may  take 
an  order  for  enforcement  of  the  stipulation  (in  case  any  is  given),  or  to  com- 
pel the  defendant's  appearance,  according  to  the  course  of  admiralty  proceed- 
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ings ;  or,  at  his  option,  may  proceed  to  hearing  ex  parte  ancl  obtam  the  proper 
decree,  imless  the  court,  for  good  cause,  shall  allow  the  defendant  further 
time. 

27. 

In  case  of  seizure  of  property  in  behalf  of  the  United  States,  an  appraise- 
ment for  the  purpose  of  bonding  the  same,  may  be  had  by  any  party  in  inter- 
est, on  giving  one  day's  previous  notice  of  motion  before  the  court,  or  the 
judge  in  vacation,  for  the  appointment  of  appraisers.  If  the  parties  or  their 
proctors  and  the  District- Attorney  are  present  in  court,  such  motion  may  be 
made  instanter^  after  seizure,  and  without  previous  notice. 

28. 

Orders  for  the  appraisement  of  property  under  arrest  at  the  suit  of  an  indi- 
vidual, may  be  entered,  of  course,  by  the  clerk,  at  the  instance  of  any  party  in- 
terested tlierein,  or  upon  filing  the  consent  of  the  proctors  for  the  respective 
parties.  Only  one  appraiser  is  to  be  appointed  in  suits  by  individuals,  unless 
otherwise  specially  ordered  by  the  Judge,  and,  if  the  respective  parties  do  not 
agree  in  writing  upon  the  appraiser  to  be  appointed,  the  clerk  shall  forthwith 
name  him,  either  party  having  a  right  of  appeal  inatanter  to  the  judge  from 
such  nomination,  for  adequate  cause. 

29. 

Appraisers,  before  executing  their  trust,  shall  be  sworn  or  affirmed  to  its 
faithful  discharge,  before  the  clerk  or  his  deputy  (who  are  hereby  appointed 
commissioners  for  the  qualification  of  appraisers),  and  shall  give  one  day's 
previous  notice  of  the  time  and  place  of  making  the  appraisement,  by  afSxing 
the  same  in  a  conspicuous  place  adjacent  to  the  United  States  Court  Rooms, 
and  where  the  marshal  usually  affixes  his  notices,  to  the  end  that  all  persons 
concerned  may  be  informed  thereof,  and  the  appraisement,  when  made,  shall 
be  returned  to  the  clerk's  office ;  and  like  notice  shall  also  be  given  to  the  ad- 
verse party,  by  the  party  obtaining  the  order  of  appraisement. 

30. 

"  Appraisers  acting  under  an  order  of  this  court,  shall  be  severally  entitled  to 
three  dollars  for  each  day  necessarily  employed  in  making  the  appraisement, 
to  be  paid  by  the  party  at  whose  instance  the  same  shall  be  ordered. 

31. 

In  suits  in  rem  for  seamen's  wages,  and  in  all  other  actions  in  rem  for  sums 
cartain,  the  claimant  or  respondent  may  pay  into  court  the  amount  sworn  to  be 
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due  in  the  libel,  with  interest  computed  thereon  from  the  time  it  was  due,  to 
the  stated  term  next  sucoeeding  the  return  day  of  the  attachment,  and  the 
costs  of  the  officers  of  court  already  accrued,  together  with  the  sum  of  two 
hundred  and  fifty  dollars  to  cov^r  further  costs,  &c. ;  or,  at  his  option,  may 
give  stipulation  to  pay  such  sworn  amount,  with  interest,  costs,  and  damages 
(first  paying  into  court  the  costs  of  the  officers  of  court  already  accrued),  and, 
in  either  case,  may  thereupon  have  an  order  entered  instanter,  for  discharge  of 
the  property  arrested,  without  haying  the  same  appraised. 

32. 

No  vessels,  goods,  wares,  or  merchandise  in  the  custody  of  the  marshal  shall 
be  released  from  detention,  upon  appraisement  and  surety,  until  the  costs  and 
charges  of  the  officers  of  this  court,  so  far  as  the  same  shall  have  accrued,  shall 
first  be  paid  into  court  by  the  party  at  whose  instance  the  appraisement  shall 
take  place,  to  abide  the  decision  of  the  court  in  respect  to  such  costs. 

33. 

No  property  in  the  custody  of  any  officer  of  the  court' shall  be  released  with- 
out the  order  of  the  court ;  but  (except  m  possessory  or  petitory  actions),  such 
order  may  be  entered,  of  course,  by  the  cle>k,  on  filing  a  written  consent  there- 
to by  the  proctor  in  whose  behalf  it  is  detained ;  and,  also,  after  appraisement 
and  bond  duly  executed.  No  property  detained  in  possessory  or  petitory  suits, 
will  be  discharged  from  custody  upon  stipulation,  or  otherwise,  except  upon 
motion,  and  due  cause  shown,  which  motion  may  be  made  by  either  party  on 
reasonable  notice  to  the  adverse  party. 

34. 

If,  in  possessory  suits,  after  decrees  for  either  party,  the  other  shall  make 
application  to  the  court  for  a  proceeding  in  a  petitory  suit,  and  file  the  proper 
stipulation,  the  property  shall  not  be  delivered  over  to  the  prevailing  party, 
until  after  an  appraisement  made,  nor  until  he  shall  give  a  stipulation  with 
sureties  to  restore  the  same  property  without  waste,  in  case  his  adversary  shall 
prevail  in  the  petitory  suit,  and  also  to  abide  as  well  all  interlocutory  orders 
and  decrees,  as  the  final  sentence  and  decree  of  the  District  Court,  and,  on  ap- 
peal, of  the  appellate  court 

35. 

A  tender  inter  partes  shall  be  of  no  avail  in  defence,  or  in  discharge  of 
costs,  unless,  on  suit  brought,  and  before  answer,  plea,  or  claim  filed,  the  same 
tender  is  deposited  in  court,  to  abide  the  order  or  decree  to  be  made  in  the 
matter.  When  tender  is  first  made  after  suit  brought,  it  must  include  taxable 
costs  then  accrued. 
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36. 

No  party  can  intervene  by  claim,  without  proof  of  a  Subsisting  interest  in  the 
subject-matter  of  the  claim.  This  proof  may,  in  the  first  instance,  be  the  oath 
of  the  claimant,  but  subject  to  denial  and  disproof  on  the  part  of  the  libellant, 
on  issue  thereto  or  on  summary  petition.  * 

37. 

Defence  may  be  made  by  answer  or  claim,  of  matters  of  law  or  fact,  without 
the  employment  of  exceptions  or  special  pleas  usual  in  causes  of  ciyil  and  mari- 
time jurisdiction,  other  than  exceptions  to  the  competency  of  the  party  or  the 
process,  or  other  matter  of  abatement. 

38. 

An  answer  or  claim  on  the  part  of  the  United  States  is  to  be  put  in  with- 
out oath,  by  the  District  Attorney,  and  is  not  subject  to  exception  for  insuffi- 
ciency. 

39. 

The  defendant  may,  on  the  return  day  of  process,  and  before  answering,  de- 
murring, or  pleading,  file  an  exception  to  the  libel,  that  it  is  multifarious  or 
ambiguous,  or  without  plain  allegations  upon  which  issue  can  be  taken ;  and, 
if  it  be  adjudged  by  the  court  insufficient,  for  any  of  these  causes,  and  be  not 
amended  by  the  libellant  within  two  days  thereafter,  it  shall  be  dismissed,  witii 
costs.  Proceeding  upon  such  exceptions  shall  conform  to  those  on  exceptions 
to  answers  or  other  pleadings. 

40. 

The  libellant  may,  within  four  days  from  the  filing  of  the  answer  or  claim, 
file  exceptions  thereto,  for  insufficiency,  irrelevancy,  or  scandal,  which  excep- 
tions shall  briefiy  and  clearly  specify  the  parts  excepted  to,  by  the  line  and 
page  of  the  papers  in  the  clerk's  office ;  whereupon,  the  party  answering  or 
claiming  shall,  in  four  days,  give  notice  to  the  libellant  of  his  submitting  to 
the  exceptions,  or  the  exceptions  will  be  set  down  for  hearing,  for  the  earliest 
day  afterwards. 

41. 

If  a  party  submit  to  exceptions  for  insufficiency,  he  shall  answer  further, 
within  four  days  after  notice  of  his  submitting.  If  the  exceptions  are  allowed 
on  hearing,  he  shall  answer  further  within  such  time  as  the  court  shall  direct ; 
and,  if  the  hearing  of  the  exceptions  shall  not  be  duly  brought  on,  or  the 
further  answer  duly  put  in,  the  claim  or  answer  excepted  to  shall  be  treated  ^ 
a  nullity,  and  the  default  of  the  party  be  entered. 
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42.  / 

If  exceptions  for  irrelevancy  be  submitted  to,  or  be  allowed  by  the  court,  or 
the  hearing  be  not  duly  brought  on  by  the  respondent,  the  matter  excepted  to 
shall  be  struck  out  of  the  claim  or  answer  by  the  derk. 

43. 

When  various  actions  are  pending,  all  resting  upon  the  same  matter  of  right 
or  defence,  the  court,  by  order,  at  its  discretion,  will  compel  the  parties  to 
abide  by  the  decision  rendered  in  one  case,  and  will  enter  a  decree  in  the  other 
causes  conformably  thereto,  although  there  be  no  common  interest  between  the 
parties. 

44. 

Commissions  for  taking  testimony,  shall  be  moved  for  in  four  days  after 
the  claim  or  answer  is  filed  and  perfected  (if  the  same  shall  have  been  excepted 
to) ;  but  if  interrogatories  shall  be  propounded  for  the  other  party,  by  the 
party  who  moves  for  a  commission,  he  shall  have  four  days  for  moving  after 
the  answers  to  the  interrogatories  shall  be  perfected ;  otherwise,  such  commis- 
sion shall  not  operate  to  stay  proceedings ;  but,  on  a  proper  case  shown,  ap- 
plication for  a  commission  and  for  a  stay  of  proceedings  may  be  made  at  any 
time  after  the  action  is  commenced,  and  before  issue  joined,  or  after  a  default 
or  interlocutory  decree. 

45. 

AflSdavits  on  which  a  motion  for  a  commission  is  made  shall  specify  the 
facts  expected  to  be  proved,  together  with  the  names  of  the  witnesses,  and  the 
shortest  time  within  which  the  party  believes  the  testimony  may  be  taken  and 
the  commission  returned.  On  special  cause  shown,  an  order  for  the  examina- 
tion of  parties  not  named,  may  be  applied  for  on  notice  to  the  adverse  party. 

46. 

A  commission  will  not  be  allowed  to  stay  proceedings,  if  the  opposite  party 
admits  in  writing  that  the  witnesses  will  depose  to  the  facts  stated  in  such  afii- 
davit ;  such  aflBldavit,  with  the  admission,  may  be  read  on  the  trial  or  hearing, 
and  will  have  the  same  effect  as  a  deposition  to  those  facts  by  the  witness  or 
witnesses  named. 

47. 

The  motion  may  be  noticed  and  made  at  term,  before  the  court,  or  in  vaca- 
tion before  the  judge  out  of  court,  and  only  one  commissioner  will  be  named, 
unless  special  cause  is  shown  for  appointing  a  greater  number,  nor  will  costs 
be^  taxed  for  the  services  of  more  than  one,  except  where  both  parties  require  a 
greater  number. 
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48. 

Interrogatories  for  the  direct  and  cross  examination,  in  case  the  parties  dis- 
agree respecting  them,  shall  be  presented  to  the  judge  for  his  allowance  at  one 
time,  and  one  day's  notice  of  such  reference  shall  be  given  by  the  party  object- 
ing to  the  opposite  interrogatories, 

49. 

Cross  interrogatories  shall  be  served  vnthin  four  days  after  the  direct  have 
been  received,  or  they  shall  be  regarded  as  assented  to,  and,  if  no  notice  of  ref- 
erence to  the  judge  is  given  within  five  days  after  both  direct  and  cross  inter- 
rogatories have  been  served,  each  party  shall  be  deemed  to  have  assented  to 
the  interrogatories  serve^ 

50. 

The  interrogatories,  direct  and  cross,  as  agreed  to  by  the  parties,  or  settled 
by  the  judge,  shall  be  annexed  to  the  commission.  Directions  as  to  the  execu- 
tion and  return  of  the  commission,  signed  by  the  dcrk,  shall  accompany  the 
commission. 

51. 

Depositions  taken  under  commission,  or  otherwise,  shall  be  forwarded  to 
the  clerk  immediately  after  they  are  taken,  and  be  filed  on  their  return  to  the 
clerk's  ofiice,  in  term  or  vacation,  and  notice  thereof  shall  be  forthwith  given 
by  the  party  filing  them  tcf  the  proctor  of  the  opposite  party.  And  all  objec- 
tions to  the  form  and  manner  in  which  they  were  taken  or  returned  shall  be 
deemed  waived,  unless  such  objection  shall  be  specified  in  writing  in  four  days 
after  notice  that  the  same  are  opened,  unless  further  time  shall  be  granted  by 
the  judge. 

52. 

In  suits  between  individuals,  either  party  may,  at  any  time  after  the  commis- 
sions or  depositions  are  deposited  with  the  clerk,  enter  an  order  of  course,  as 
of  a  special  sessions,  if  in  vacation,  to  open  the  same  and  deliver  copies 
thereof. 

53. 

In  suits  on  seizures,  in  which  the  United  States  are  a  party,  sudi  order  may 
be  entered  on  the  written  consent  of  the  proctors  or  attorneys  of  the  respective 
parties,  or  on  motion  to  the  court  at  a  stated  or  special  session. 

54. 

Opening  such  conmiissions  or  depositions  shall  not  preclude  either  party 
from  objecting  to  the  competency  or  relevancy  of  the  evidence  when  offered  on 
the  triaL 
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65. 

Exceptive  allegations  to  the  credibility  or  competency  of  witnesses  examined 
on  deposition  or  commission,  may  be  filed  within  four  days  after  the  deposi- 
tions or  commissions  are  opened  at  the  clerk's  office,  and  notice  shall  be  given 
forthwith  of  such  exceptions.  Testimony  impeaching  or  supporting  the  wit- 
nesses may,  in  such  case,  be  given  by  the  parties  respectively,  on  the  hearing 
of  the  cause,  and  may  be  taken  in  the  same  manner  as  proofs  in  chief. 

56. 

Depositions  in  perpettuvm  rei  memoriam,  to  be  used  in  this  court,  may  be 
taken  under  a  dedimiis  poteatatem,  or  by  any  officer  authorized  by  Act  of  Con- 
gress to  take  depositions  de  bene  esse,  to  be  used  in  the  Courts  of  the  United 
States,  when  so  ordered  by  the  judge. 

57. 

When  either  party  shall  require  viva  voce  testimony  given  in  open  court,  to 
be  taken  down  by  the  derk  pursuant  to  the  Act  of  Congress,  it  shall  be  taken 
in  the  same  manner  as  in  jury  trials  on  common  law  issucl||and  not  verbatim ^ 
as  in  depositions  de  bene  esse. 

58. 

The  notes  of  the  judge  or  of  a  stenographer,  when  one  is  employed  by  con- 
sent of  parties,  may,  by  assent  of  parties,  be  used  as  if  taken  down  by  the 
derk. 

59. 

Either  party  desiring  to  diminish,  vary,  or  enlarge  the  minutes  of  proofs, 
may,  within  five  days  after  the  dose  of  the  testimony,  serve  a  statement 
of  proofe  on  the  proctor  of  the  opposite  party,  and  such  statement,  if 
assented  to,  or,  if  no  amendments  are  proposed  thereto,  within  two  days 
thereafter,  by  such  proctor,  shall  be  regarded  as  the  true  minutes  of  the  testi- 
mony given,  and  the  notes  be  corrected  in  conformity  thereto. 

60. 

If  amendments  are  proposed  and  the  parties  do  not  agree  therein,  the  state- 
ments and  amendments  shall  be  forthwith  referred  to  the  judge,  and  he  shall 
settle  or  determine  how  the  facts  are,  and  the  statement  thus  settled  or  ad- 
justed shall  be  filed  as  the  true  minutes  of  the  testimony  given. 

61. 

Either  party  may  except  to  the  report  of  a  clerk  or  commissioner,  and  set 
down  the  exceptions  for  hearing,  on  two  days'  notice,  at  the  first  stated  or 
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special  sessions  thereafter,  or  the  clerk  will  place  the  cause  on  the  next  admi- 
ralty calendar. 

62. 

Upon  the  coming  in  of  the  report,  an  order  of  confirmation  nisi  may  be  en- 
tered, on  motion,  without  notice,  imless  otherwise  ordered  by  the  court,  or  the 
report  shall  be  excepted  to ;  and  if  no  exceptions  be  filed  within  four  days 
after  notice  of  such  confirmation,  decree  final  may  be  entered. 

63. 

A  guardian  ad  litem  will  be  appointed,  on  a  petition,  verified  by  oath, 
stating  a  proper  case  for  such  appointment ;  and  the  guardian  shall  give  stip- 
ulations for  costs,  &c.,  the  same  as  if  he  was  personally  the  party  in  interest. 

64. 

Infants  may  sue  by  prochein  ami,  to  be  first  approved  by  the  court;  the 
proehein  ami  to  give  stipulations,  and  be  responsible  for  costs,  in  the  same 
manner  as  the  in||tft  would  be  if  of  full  age. 

65. 

Suits  can  only  be  prosecuted  or  defended  in  forma  pauperis  by  express  al- 
lowance of  the  court.  In  such  case,  the  pauper  will  be  discharged  of  all  stip- 
ulations or  liabilities  for  costs.  But  the  court,  on  satisfactory  proof  of  the 
inability  of  a  party  to  comply  with  the  usual  stipulations  in  a  cause,  may  mit- 
igate and  modify  such  stipulations  conformably  to  the  equities  or  exigencies 
of  the  case. 

66. 

Where  proceedings  on  a  decree  sl^all  not  l^e  stayed  by  an  appeal,  and  the 
decree  shall  not  be  fulfilled  or  satisfied  in  ten  days  after  notice  to  the  proctor 
of  the  party  against  whom  it  shall  be  rendered,  it  shall  be  of  course  to  enter 
an  order  that  the  sureties  of  such  party  cause  the  engagement  of  their  stipula- 
tion to  be  performed,  or  show  cause  in  four  days,  or  on  the  first  day  of  juris- 
diction afterwards,  why  execution  should  not  issue  against  them,  their  lands, 
goods,  and  chattels,  according  to  their  stipulation ;  and,  if  no  cause  be  then 
shown,  due  service  having  been  made  on  the  proctor  of  the  party,  a  smnmary 
decree  shall  be  rendered  against  them  on  their  stipulations,  and  execution  is- 
sue ;  but  the  same  may  be  discharged  on  the  performance  of  the  decree  and 
payment  of  all  costs. 

67. 

A  special  session  of  the  court  (besides  the  sittings  on  Wednesday  of  each 
week)  may  be  opened  at  any  time  instanter,  on  the  allowance  of  the  judge,  for 
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hearing  and  disposing  of  special  motions,  arguments  on  questions  of  law,  &nd 
also  for  taking  proofs,  or  hearing  admiralty  and  maritime  or  revenue  causes, 
and  rendering  interlocutory  or  final  decrees  therein. 


68. 

Whenever,  from  the  death  of  any  of  the  parties,  or  changes  of  interest  in 
the  suit,  defect  in  the  pleadings  or  proceedings,  or  otherwise,  new  parties  to 
the  suit  are  necessary,  the  persons  required  to  be  made  parties  may  be  made 
such  either  by  a  petition  on  their  part  or  on  the  part  of  the  adverse  party. 

69. 

In  either  mode,  it  shall  be  suflScient  to  allege  briefly  the  prayer  of  the  origi- 
nal libel,  the  several  proceedings  in  the  cause  and  the  date  thereof,  and  to  pray 
that  such  persons  required  to  be  made  parties  to  the  suit  may  be  made  such 
parties. 

70. 

On  service  of  a  copy  of  such  petition  and  of  notice  of  the  presenting  thereof, 
such  order  shall  be  made  for  the  further  proceeding  in  the  cause  as  shall  be 
proper  for  its  speedy  and  convenient  prosecution  as  to  such  new  parties,  and 
the  same  stipulations  and  security  shall,  in  all  such  cases,  be  required  and 
given,  as  in  cases  of  persons  becoming  originally  parties  to  a  suit. 

71. 

A  party  shall  not  be  held  to  enter  his  appeal  from  any  decree  or  order  of  the 
court  as  final,  unless  the  same  is  in  a  condition  to  be  executed  against  him 
vrithout  further  proceedings  therein  in  court. 

72. 

Ten  days  from  the  time  of  rendering  the  decree  shall  be  allowed  to  enter  an 
appeal,  within  which  time  the  decree  shall  not  be  executed.  A  brief  notice  in 
writing  to  the  derk  and  opposite  proctor,  that  the  party  appeals  in  the  cause, 
shall  be  a  sufi^dent  entry  of  the  appeal,  without  any  petition  to  the  court  for 
leave  to  enter  the  same. 

73. 

When  an  appeal  shall  be  so  entered,  the  appellant  shall,  within  ten  days 
after  filing  the  notice,  give  security  for  damages  and  costs ;  and,  if  security 
shall  not  be  given  within  that  time,  the  decree  may  be  executed  as  if  there 
bad  been  no  appeal,  unleBS  further  time  be  allowed  by  the  court 
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74. 


The  appellant  shall  give  four  days'  notice  to  the  adverse  party,  or  his  proc- 
tor, of  the  person  or  persons  proposed  as  his  sureties,  with  their  additions  and 
descriptions,  and  of  the  time  and  place  of  giving  the  stipulation. 

75. 

^  When  an  appeal  shall  be  entered,  the  appellant  shall  cause  the  proceedings 
of  the  court,  required  by  law  to  be  transmitted  to  the  Circuit  Court,  to  be 
transcribed  for  that  purpose  within  thirty  days  after  the  appeal  shall  be  en- 
tered in  this  court ;  and,  in  default  thereof,  the  decree  shall  be  executed  as  if 
there  had  been  no  appeal,  unless  the  court  shall,  upon  special  motion  of  the 
appellant,  otherwise  order. 

76. 

No  libel  of  review  will  be  entertained  in  cases  subject  to  appeal,  nor  unless 
filed  before  the  enrolment  of  the  decree  or  return  of  final  process  issued  in  the 
cause. 

77. 

When  any  moneys  shall  come  to  the  hands  of  the  marshal  under,  or  by  vir- 
tue of  any  order  or  process  of  the  court,  he  shall  forthwith  pay  over  the  gross 
amount  thereof  to  the  clerk,  with  a  bill  of  his  charges  thereon,  and  a  state- 
ment of  the  time  of  the  receipt  of  the  moneys  by  him,  and,  upon  the  filing  of 
such  statements,  and  the  taxation  of  such  charges,  the  same  shall  be  paid  to 
the  marshal  out  of  such  moneys ;  and  the  general  account  of  all  propertj« 
sold  under  the  order  or  decree  of  this  court,  shall  be  returned  by  the  marshal 
and  filed  in  the  clerk's  office,  with  the  execution  or  other  process  under  whi<di 
the  sale  was  made. 

78. 

All  bills  of  costs  and  of  charges  to  be  paid  under  any  order  or  decree  of  this 
court,  shall  be  taxed  and  filed  with  the  clerk  before  payment  thereof ;  and,  if 
the  same  shall  include  charges  for  disbursements  other  than  to  the  officers  of 
the  court,  the  proper  and  genuine  vouchers,  or  an  affidavit  thereof  (m  cases 
of  loss  of  vouchers),  shall  be  exhibited  and  filed,  and,  if  such  bill  shall  be 
taxed  without  four  days'  notice  to  all  parties  concerned,  they  shall  be  subject 
to  a  re-taxation,  of  course,  on  application  by  any  such  party,  not  having  had 
notice,  and  at  the  charge  of  the  party  obtaining  such  taxation. 

79. 

The  clerk  is  authorized  to  tax  or  certify  bills  of  costs  and  to  sign  judgments, 
and  also  take  acknowledgments  of  the  satisfaction  of  judgments,  and  all  affi^ 
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davits  and  oaths  out  of  court,  as  in  open  court,  in  all  cases  where  the  same  are 
not  required  by  law  to  be  taken  in  open  court. 

■ 

80. 

The  deputies  or  chief  clerks  of  the  derk  of  this  court,  not  exceeding  two  in 
number,  and  named  and  designated  by  an  appointment  filed  in  the  office  of  said 
derk,  are  each  authorized  to  sign  judgments,  to  tax  and  certify  all  bills  of  the 
costs  in  this  court,  other  than  those  of  the  derk,  and  also  to  affix  the  seal  of  the 
court  and  certify  proceedings  or  papers  in  the  name  of  the  clerk,  in  all  other 
cases  than  exemplifications  of  the  records  or  files  of  the  court,  and  to  perform 
all  duties  appertaining  to  the  clerk  by  the  appointment  of  the  court,  or  the 
course  of  practice,  which  are  not  specifically  appointed  by  statute  to  be  per- 
formed by  the  derk.  • 

81. 

The  clerk  is  authorized  to  enter  satisfaction  of  record  of  any  judgment  ren- 
dered in  this  court  in  behalf  of  the  United  States,  on  filing  acknowledgment 
of  satisfaction  of  the  same  duly  made  by  the  District  Attorney. 

82. 

Attorneys,  proctors,  and  advocates  of  any  Circuit  or  District  Court  of  the  Uni- 
ted States,  and  attorneys  of  the  Supreme  Court  of  this  state,  may  be  admitted 
proctors  and  advocates  of  this  court,  upon  taking  the  oaths  prescribed  by  the 
Constitution  and  Laws  of  the  United  States.  But  no  such  admission  will  be 
granted,  unless  the  same  be  moved  by  some  proctor  or  advocate  of  the  court 

83. 

No  notice  of  trial  or  note  of  issue,  in  any  cause,  shall  be  required  to  place 
a  cause  upon  the  calendar.  An  admiralty  calendar  shall,  for  eadi  term  desig- 
nated for  the  hearing  of  admiralty  causes,  be  made  up  by  the  clerk,  who  will 
place  thereon  all  causes  at  issue  in  their  proper  order,  and  will  thereupon,  and 
at  least  four  days  prior  to  the  commencement  of  the  term,  give  notice  to  the 
respective  proctors  of  the  placing  of  the  cause  upon  such  calendar,  with  the 
number  thereof,  together  with  the  time  and  place  when  and  where  the  same 
will  be  called.  Proof  of  service  of  such  notice  of  trial  shall  be  furnished  by 
the  certificate  of  the  derk.  The  calendar  will  be  called  upon  the  day  desig- 
nated in  such  notice,  and  the  default  of  any  party  not  attending  may  be  en- 
tered without  further  notice  upon  filing  proof  of  service  of  the  notice. 

84. 

Upon  consent  of  the  parties,  or  upon  the  order  of  the  court,  any  cause  may 
be  omitted  from  the  calendar,  until  the  further  order  of  court 
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86. 


At  any  term,  when  no  admiralty  calendar  has  been  made  up,  the  proctor  in 
any  cause  may,  upon  two  days*  notice  to  the  other  side,  apply  to  have  the 
same  heard  upon  a  day  to  be  designated  by  the  court 

86. 

Where  bail  is  taken  by  the  marshal,  the  bond  or  stipulation  shall  be  forthwith 
filed  in  court,  and  upon  such  filing,  and  the  justification  of  the  sureties  before 
the  clerk  or  a  commissioner  duly  authorized,  on  notice  to  the  libellant  of  the 
time  and  place  thereof,  the  marshal  shall  be  deemed  discharged  of  responsi- 
bility for  the  appearance  of  the  defendant 

The  marshal  shall  be  deemed  in  like  manner  discharged  by  the  omission  of  the 
libellant  to  give  written  notice  to  the  marshal,  to  be  served  within  five  days 
after  the  receipt  of  notice  in  writing,  of  the  filing  of  the  bond,  that  the  sureties 
are  required  so  to  justify.  An  appeal  may  be  taken  instanter  to  the  judge  from 
the  decision  of  the  clerk  or  commissioner  as  to  the  sufficiency  of  the  sureties, 
in  Which  case,  the  justification  shall  not  be  deemed  complete  until  the  affirm- 
ance of  the  decision  by  the  judge. 


STATUTES. 


FEE    BILL. 

An  Act  to  Regulate  the  Fees  and  Costs  to  "be  allowed  ClerJcSy  MarsTials,  and 
Attorneys  of  the  Circuit  and  District  Courts  of  the  United  States^  and  for 
other  Purposes.  ^ 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled,  That  in  lieu  of  the  compensation  now 
allowed  by  law  to  attorneys,  solicitors,  and  proctors  in  the  United  States 
courts,  to  United  States  district  attorneys,  clerks  of  the  district  and  circuit 
courts,  marshals,  witnesses,  jurors,  commissioners,  and  printers,  in  the  several 
states,  the  following  and  no  other  compensation  shall  be  taxed  and  allowed. 
But  this  act  shall  not  be  construed  to  prohibit  attorneys,  solicitors,  and  proc- 
tors from  charging  to  and  receiving  from  their  clients,  other  than  the  Govern- 
ment, such  reasonable  compensation  for  their  services,  in  addition  to  the  taxa- 
ble costs,  as  may  be  in  accordance  with  general  usage  in  their  respective  states, 
or  may  be  agreed  upon  between  the  parties. 

Fees  of  Attorneys,  Solicitors,  and  Proctoi's.  — In  a  trial  before  a  jury,  in  civil 
and  criminal  causes  or  before  referees,  or  on  a  final  hearing  in  equity  or 
admiralty,  a  docket  fee  of  twenty  dollars : 

Provided,  That  in  cases  in  admiralty  and  maritime  jurisdiction,  where  the 
libcllant  shall  recover  less  than  fifty  dollars,  tJie  docket  fee  of  his  proctor  shaU  be 
hut  ten  dolla/rs.     .     .     . 

For  scire  facias  and  other  proceedings  on  recognizances,  five  doUars, 

For  each  deposition  taken  and  admitted  as  evidence  in  the  cause,  two  doUars 
and  fifty  cents.  ^ 

A  compensation'of  five  doUa/rs  shall  be  allowed  for  the  services  rendered  in 
cases  removed  from  a  district  to  .a  circuit  court  by  writ  of  error  or  appeal. 

If  any  attorney,  proctor,  or  other  person  admitted  to  manage  or  conduct 
causes  in  any  court  of  the  United  States,  or  of  the  Territories  thereof,  shall 
appear  to  have  multiplied  the  proceedings  in  any  cause  before  such  court,  so 
as  to  increase  costs  unreasonably  and  vexatiously,  such  person  may  be  required, 
by  order  of  the  court,  to  satisfy  any  excess  of  costs  so  increased.     .     .     ; 

Clerk's  Fees. — For  issuing  and  entering  every  process,  commission,  sum- 
mons, capias,  execution,  warrant,  attachment,  or  other  writ,  except  a  writ  of 
venire,  summons,  or  subpoena  for  a  witness,  one  dollar. 
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For  filing  and  entering  every  declaration,  plea,  or  other  pi^r,  ten  centi. 

For  administering  every  oath  or  affirmation  to  a  witness,  or  other  person, 
except  a  juror,  ten  cents. 

For  entering  any  return,  rule,  order,  continuance,  judgment,  decree,  or 
recognizance,  drawing  any  bond,  or  making  any  record,  certificate,  return,  or 
report,  for  each  ioliojifteen  cents  ;  and  for  a  copy  of  any  such  entry  or  record, 
or  of  any  paper  on  file,  not  exceeding  one  folio,  ten  cents;  and  for  each 
additional  foUo,  ten  cents. 

For  making  dockets  and  indexes,  and  for  all  other  services  on  the  trial  or 
argument  of  a  cause,  where  issue  is  joined  and  testimony  given,  including 
venire  and  taxing  costs,  three  doUcurs. 

For  making  dockets  and  indexes,  and  for  all  other  services  in  a  cause  where 
issue  is  joined  and  no  testimony  given,  including  taxing  costs,  tioo  dollars. 

For  making  dockets  and  indexes,  and  for  taxing  costs  and  other  services,  in 
a  cause  which  is  dismissed,  discontinued,  or  a  judgment  or  decree  is  made  or 
rendered  therein,  without  issue,  <me  dollar. 

In  equity  and  admiralty  causes,  only  the  process,  pleadings,  and  decree,  and 
such  orders  and  memorandums  as  may  be  necessary  to  show  the  jurisdiction  of 
the  court  and  regularity  of  the  proceedings,  shall  be  entered  upon  the  final 
record ;  and,  in  case  of  an  appeal,  copies  of  the  proofs,  and  of  such  entries 
and  papers  on  file  as  may  be  necessary  on  hearing  of  the  appeal,  may  be  certi- 
fied up  to  the  appellate  court  For  afiSxing  a  seal  of  the  courts  to  any  instru- 
ment when  required,  twenty  cents. 

For  issuing  a  writ  of  supoena,  twenty-five  cents, 

•  •••••••••••••a  •••••••••• 

For  receiving,  keeping,  and  paying  out  money,  in  pursuance  6f  the  require- 
ments of  any  statute,  or  order  of  court,  one  per  cent  on  the  amount  so  received, 
kept,  and  paid. 

In  cases  removed  by  writ  of  error  or  appeal,  the  clerk^s  fees  for  making 
dockets  and  taxing  costs  shall  be  but  one  doUar,  and  the  clerks  of  the  district 
and  circuit  courts  respectively,  ex  officio^  shall  be,  and  hereby  are,  authorized 
and  empowered  to  administer  oaths,  take  acknowledgments,  take  and  certify 
affidavits  and  depositions,  in  the  same  manner  as  commissioners,  and  shall  be 
entitled  to  the  same  fees  and  compensation  therefor. 

MafsfioTs '  Fees.  —  For  'service  of  any  warrant,  attachment,  summons^ 
capias,  or  other  writ  (except  execution,  venire,  or  a  summons  or  subpcena 
for  a  witness),  two  dollars  for  each  person  on  whom  such  service  may  be  made : 
Provided,  That  on  petition,  setting  forth  the  facts  on  oath,  the  court  may 
allow  such  fair  compensation  for  the  keeping  of  personal  property  attached 
and  held'  on  mesne  process,  as  shall,  on  examination,  be  found  to  be  reason- 
able. " 

,  For  serving  a  writ  of  supoena  on  a  witness,  fifty  cents ;  and  no  further  com- 
pensation shall  be  allowed  for  any  copy,  summons,  or  notice  for  witness.. 
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For  travel  in  going  only  to  serve  any  process,  warrant,  attachment,  or  other 
writ,  including  writs  of  subpoena  in  civil  and  criminal  cases,  «wj  cents  per  mile, 
to  be  computed  from  the  place  of  service  to  the  court  or  place  where  the  writ 
or  process  is  returned ;  and  if  more  than  one  person  is  served  therewith,  the 
travel  shall  be  computed  from  the  court  to  the  place  of  service  which  shall  be 
the  most  remote,  adding  thereto  the  extra  travel,  which  shall  be  necessary  to 
serve  it  on  the  other :  Promded,  That  when  more  than  two  writs  of  any  kind, 
in  behalf  of  the  same  party  or  parties,  to  be  served  on  the  ^me  person  or  per- 
sons, or  part  of  the  same  persons,  are  or  might  be  served  at  the  same  time,  the 
marshal  shall  be  entitled  to  compensation  for  travel  on  only  two  of  such  writs*; 
and  to  save  unnecessary  expense,  it  shall  be  the  duty  of  the  clerk  to  insert  the 
names  of  as  many  witnesses  in  a  cause,  in  such  subpoena,  as  convenience  in  serv- 
ing the  same  will  permit.  And  in  all  cases  where  mileage  is  allowed  to  the 
marshal  by  this  act,  it  shall  be  at  his  option  to  receive  the  same,  or  his  actual 
travelling  expenses,  to  be  proved  on  his  oath  to  the  satisfaction  of  the  court. 

For  each  bail-bond,  fifty  cents. 

For  summoning  appraisers,  each  j'f/ify  cents. 

For  every  commitment  or  discharge  of  a  prisoner,  fifty  cents. 

For  every  proclamation  in  admiralty,  thirty  cents. 

For  Bales  of  vessels  or*  other  property,-  under  prooess  in  admiralty,  or  under 
the  order  of  a  court  of  admiralty,  and  for  receiving  and  paying  the  money, 
f oj  any  sum  under  ^ye  hundred  dollars,  two  and  one  half  per  centum ;  for  any 
larger  sum,  one  and  one  qiuirter  per  centum,  upon  the  excess.  ^ 

For  serving  an  attachment  in  rem  or  a  libel  in  admiralty,  two  dollars  ;  and 
the  necessary  expenses  of  keeping  boats,  vessels,  or  other  property  attached  or 
libelled  in  admiralty,  n^ot  exceeding  two  dollars  and  fifty  cents  per  day  ;  and  in 
case- the  debt  or  claim  shall  be  settled  by  the  parties,  without  a  sale  of  the 
property,  the  marshal  shall  be  entitled  to  a  commission  of  <me  per  cent  on  the 
first  five  hundred  dollars  of  the  claim  or  decree,  and  one  half  of  one  per  cent 
on  the  excess  over  t\e  hundred  dollars :  Promded,  That  in  case  the  value  of 
the  property  shall  be  less  than  the  claim,  then,  and  in  such  case,  such  commis- 
sion shall  be  allowed  only  on  the  appraised  value  thereof. 

For  serving  a  writ  of  possession,  partition,  execution,  or  any  final  process, 
t?te  same  mileage  as  is  herein  allowed  for  the  service  of  any  other  writ ;  and  for 
making  the  service,  seizing  or  levying  on  property,  advertising  and  disposing 
of  the  same  by  sale,  set  oflf,  or  otherwise,  according  to  law,  receiving  and  pay- 
ing over  the  money,  tJie  same  fees  and  poundage  as  are  or  shall  be  allowed  for 
similar  services  to  the  sheriifs  of  the  several  states,  respectively,  in  which  the 
service  may  be  rendered.     .     .     . 

For  copies  of  writs  or  papers  furnished  at  the  request  of  any  party,  ten  cents 
per  folio. 

Commissioner's  Fees,  —  For  administering  an  oath,  ten  cents  ;  taking  an  ac- 
knowledgnfent,  twenty-fit^e  cents,     ... 
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For  attending  to  a  reference  in  a  litigated  matter  in  a  civil  cause  at  law,  in 
equity,  or  in  admiralty,  in  pursuance  of  an  order  of  court,  three  dollars  per  day. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each  folio  of 
one  hundred  words,  and  ten  cents  per  folio  for  each  atpy  of  the  same  furnished 
to  a  party  on  request. 

For  issuing  any  warrant,  or  writ,  or  any  other  service,  the  same  comj^efisation 
as  is  allowed  to  clerks  for  like  services. 

Witnesses- Fees,  —  For  each  day's  attendance  in  court,  or  before  any  officer 
pursuant  to  law,  one  dollar  and  fifty  centSy  and  five  cents  per  mUe  for  travelling 
from  his  place  of  residence  to  said  place  of  trial  or  hearing,  and  five  cents  per 
mile  for  returning.  When  a  witness  is  subpoenaed  in  more  than  one  <^use  be- 
tween the  same  parties  in  different  suits  at  the  same  court,  but  one  travel  fee 
and  one  per  diem  compensation  shall  be  allowed  for  attendance,  to  be  taxed  in 
the  first  case  disposed  of,*  and  ''''per  diem  ^^  only  in  the  other  causes,  to  be  taxed 
iiom  that  time  in  each  case  in  the  order  in  which  they  may  be  disposed  of. 

When  a  witness  is  detained  in  prison  for  want  of  security  for  his  appear- 
ance, he  shall  be  entitled  to  a  compensation  of  one  dollar  per  day  over  and 
above  his  subsistence. 

Printers'*  Fees,  —  For  publishing  any  statute,  notice,  or  order  required  by  law, 
or  the  lawful  order  of  any  court,  department,  bureau,  or  other  person,  in  any 
newspaper,  forty  cents  per  folio  tot  the  first  insertion,  and  twenty  cents  per  folio 
for  each  subsequent  insertion.  That  the  compensation  herein  provided  shall 
include  the  furnishing  lawful  evidence,  under  oath,  of  publication,  to  be  made 
and  furnished  by  the  printer  or  publisher  making  such  publication. 

The  term  **  folio  '^  in  this  act,  shall  mean  one  hundred  words,  counting  each 
figure  as  a  word.  When  there  are  over  fifty  and  under  one  hundred  words, 
they  shall  be  counted  as  one  folio,  but  not  when  there  are  less,  except  when 
the  whole  statute,  notice,  or  order  contains  less  than  fifty  words. 

Taxable  Costs,  —  The  bill  of  fees  of  clerk,  marshal,  and  attorneys,  and  the 
amount  paid  printers  and  witnesses,  and  lawful  fees  for  exemplifications  and 
copies  of  papers  necessarily  obtained  for  use  on  trial  in  cases  where  by  law 
costs  are  recoverable  in  favor  of  the  prevailing  party,  shall  be  taxed  by  a  judge 
or  clerk  of  the  court,  and  be  included  in,  and  form  a  portion  of  a  judgment 
or  decree  against  the  losing  party.  Such  taxed  bills  shall  be  filed  with  the 
papers  in  the  cause. 

••••• »• 

Costs  in  Prize  Cases, — In  prize  cases,  where  there  is  a  condemnation  and  sale, 

the  costs,  so  far  as  they  are  payable,  and  can  be  paid  out  of  the  proceeds  of 

sale,  shall  be  paid  on  the  order  of  the  court,  upon  the  filing  of  the  taxed  bills, 

making  them  a  portion  of  the  record  in  the  case.     .     .    « 

Approved  February  26,  1853. 
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UNITED   STATES   COMMISSIONERS. 

An  Act  for  the  nwre  eontenient  taking  of  affidavits  and  lail  in  civil  causes  depend- 
ing in  the  Courts  of  the  United  States, 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
ofAmerim,  in  Congress  assembled,  Tliat  it  shall  be  lawful  for  the  Circuit  Court 
of  the  United  States  to  be  holden  in  any  district  in  which  the  present  provi- 
sion, by  law,  for  taking  bail  and  affidavits  in  civil  causes  (in  cases  where  such 
affidavits  are,  by  law,  admissible),  is  inadequate,  or  on  account  of  the  extent  of 
such  district,  inconvenient,  to  appoint  such  and  so  many  discreet  persons,  in 
different  parts  of  tlie  district  as  such  court  shall  deem  necessary,  to  take  ac- 
knowledgments of  bail  and  affidavits;  which  acknowledgments  of  bail  and 
affidavits  shall  have  the  like  force  and  effect  as  if  tak^i  before  any  judge  of 
said  court ;  and  any  person  swearing  falsely  in  and  by  any  such  affidavit,  shall 
be  liable  to  the  same  punishment  as  if  the  same  affidavit  had  been  made  or 
taken  before  a  judge  of  said  court. 

Sect.  2. — And  he  it  further  enacted,  That  the  like  fees  shall  be  allowed  for 
taking  such  bail  and  affidavit  as  are  allowed  for  the  like  services  by  the  laws 
of  the  state  in  which  any  such  affidavit  or  bail  shall  be  taken. 

Sect.  8. — And  he  it  further  enacted,  That  in  any  cause  before  a  court  of  the 
United  States,  it  shall  be  lawful  for  such  court,  in  its  discretion,  to  admit  in 
evidence  any  deposition  taken  in  perpetuam  rei  metnoriam,  which  would  be  so 
admissible  in  a  court  of  the  state  wherein  such  cause  is  pending,  according  to 
the  laws  thereof. 

Approved  Febuary  20,  1812. 


An  Act  in  addition  to  an  Act  entitled  '*An  Act  for  the  more  convenient  taking  of 
a^ffidavits  and  hail  in  civil  causes  dependin/f  in  the  courts  of  the  United  States, 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  Amei^ioa,  in  Congress  assembled.  That  the  commissioners  who  now  are,  or 
hereafter  may  be,  appointed  by  virtue  of  the  act  entitled  **  An  Act  for  the 
more  convenient  taking  of  affidavits  and  bail  in  civil  causes,  depending  in  the 
courts  of  the  United  States,"  are  hereby  authorized  to  take  affidavits  and  bail 
in  civil  causes,  to  be  used  in  the  several  district  courts  of  the  United  States, 
and  shall  and  may  exercise  all  the  powers  that  a  justice  or  judge  of  any  of  the 
courts  of  the  United  States  may  exercise  by  virtue  of  the  thirtieth  section  of 
the  act  entitled  **  An  Act  to  establish  the  judicial  courts  of  the  United  States." 

•    Approved  March  1,  1817. 
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DEPOSITIONS   DE    BENE  ESSE. 

An  Act  to  establish  the  Judicial  Courts  of  the  United  States,^ 

Sect.  30. —  And  he  it  further  enacted^  That  the  mode  of  proof  by  oral  testimony 
and  examination  of  witnesses  in  open  court  shall  be  the  same  in  all  the  courts 
of  the  United  States,  as  well  in  the  trial  of  causes  in  equity  and  of  admiralty 
and  maritime  jurisdiction,  as  of  actions  at  common  law.  And  when  the  testi- 
mony of  any  person  shall  be  necessary  in  any  civil  cause  depending  in  any  dis- 
trict, in  any  court  of  the  United  States,  who  shall  live  at  a  greater  distance 
from  the  place  of  trial  than  one  hundred  miles,  or  is  bound  on  a  voyage  to 
sea,  or  is  about  to  go  out  of  the  United  States,  or  out  of  such  district,  and  to 
a  greater  distance  from  the  place  of  trial  than  as  aforesaid,  before  the  time  of 
trial,  oris  ancient  or  very  infirm,  the  deposition  of  such  person  may  be  taken  de 
hene  esse  before  any  justice  or  judge  of  any  of  the  courts  of  the  United  States, 
or  before  any  chancellor,  justice,  or  judge  of  a  supreme  or  superior  court,  mayor 
or  chief  magistrate  of  a  city,  or  judge  of  a  county  court  or  court  of  common 
pl^as  of  any  of  the  United  States,  not  being  of  counsel  or  attorney  to  either  of 
the  parties,  or  interested  in  the  event  of  the  cause,  provided  ^at  a  notification 
from  the  magistrate  before  whom  the  deposition  is  to  be  taken  to  the  adverse 
party,  to  be  present  at  the  taking  of  the  same,  and  to  put  interrogatories,  if  he 
think  fit,  be  first  made  out  and  served  on  the  adverse  party  or  his  attorney,  as 
cither  may  be  nearest,  if  either  is  within  one  hundred  miles  of  the  place  of  such 
caption,  allowing  time  for  their  attendance  after  being  notified,  not  less  than  at 
the  rate  of  one  day,  Sundays  exclusive,  for  every  twenty  miles*  traveL  And  in 
causes  of  admiralty  and  maritime  jurisdiction,  or  other  cases  of  seizure,  when  a 
libel  shall  be  filed,  in  which  an  adverse  party  is  not  named,  and  depositions  of 
persons  circumstanced  as  aforesaid  shall  be  taken  before  a  claim  be  put  in,  the 
like  notification  as  aforesaid  shall  be  given  to  the  person  having  the  agency  or 
possession  of  the  property  libelled  at  the  time  of  the  capture  or  seizure  of  the 
same,  if  known  to  the  libellant.  And  every  person  deposing  as  aforesaid  shall 
be  carefully  examined  and  cautioned,  and  sworn  or  affirmed  to  testify  the 
whole  trath,  and  shall  subscribe  the  testimony  by  him  or  her  given  after  the 
same  shAll  be  reduced  to  writing,  which  shall  be  done  only  by  the  magistrate 
taking  the  deposition,  or  by  the  deponent  in  his  presence.  And  the  depositions 
so  taken  shall  be  retained  by  such  magistrate  until  he  deliver  the  same  with  his 
own  hand  into  the  court  for  which  they  arc  taken,  or  shall,  togedier  with  a 
certificate  of  the  reasons  as  aforesaid  of  their  being  taken,  and  of  the  notice  if 
any  given  to  the  adverse  party,  be  by  him,  the  said  magistrate,  sealed  up  and  di- 
rected to  such  court,  and  remain  under  his  seal  until  opened  in  court  And 
any  person  may  be  compelled  to  appear  and  depose  as  aforesaid  in  the  same 
manner  as  to  appear  and  testify  in  court.  And  in  the  trial  of  any  cause  of  ad- 
miralty or  maritime  jurisdiction  in  a  district  court,  the  decree  in  which  maybe' 
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appealed  from,  if  either  party  shall  suggest  to  and  satisfy  the  court  that  probably 
it  will  not  be  in  his  power  to  produce  the  witnesses  there  testifying  before  the 
circuit  court  should  an  appeal  be  had,  and  shall  move  that  their  testimony  be 
taken  down  in  writing,  it  shall  be  so  done  by  the  derk  of  the  court  And  if  an 
appeal  b6  had,  such  testimony  may  be  used  on  the  trial  of  the  same,  if  it  shall 
appear  to  the  satisfaction  of  the  court  which  shall  try  the  appeal,  that  the  wit- 
nesses arc  then  dead  or -gone  out  of  the  United  States,  or  to  a  greater  distance 
than  as  aforesaid  from  the  place  where  the  court  is  sitting,  or  that  by  reason  of 
age,  sickness,  bodily  infirmity,  or  imprisonment  they  are  unable  to  travel  and 
appear  at  court,  but  not  otherwise.  And  unless  the  same  shall  be  made  to  ap- 
pear on  the  trial  of  any  cause,  with  respect  to  witnesses  whose  depositions  may 
hare  been  taken  therein,  such  depositions  shall  not  be  admitted  or  used  in  the 
cause :  Prtmddd,  That  nothing  herein  shall  be  construed  to  prevent  any  court 
of  the  United  States  from  granting  a  dedimus  poteatatem  to  take  deporations  ac- 
cording to  common  usage,  when  it  may  be  necessary  to  prevent  a  failure  or  delay 
of  justice  which  power  they  shall  severally  possess ;  nor  to  extend  to  depositions 
taken  in  perpetuam  rei  memoriam,  which  if  they  relate  to  matters  that  may  be 
cognizable  in  any  court  of  the  United  States,  a  circuit  court  on  application 
thereto  made,  as  a  court  of  equity,  may,  according  to  the  usages  in  chancery, 
direct  to  be  taken. 

Approved  September  24,  1789. 


COMMISSIONS. 

An  Act  to  provide  for  talcing  evidence  in  the  courts  of  the    United  States,  in 
certain  cases. 

Sect.  1.  —  Beit  enacted  "by  the  Senate  and  House  of  Representatives  of  the  Uni- 
ted States  of  America,  in  Co^ngress  assembled.  That,  whenever  a  commission  shall 
be  issued,  by  any  court  of  the  United  States,  for  taking  the  testimony  of  a  wit- 
ness or  witnesses,  at  any  place  within  the  United  States,  or  the  territories  there- 
of, it  shall  be  lawful  for  the  clerk  of  any  court  of  the  Ujiited  states,  for  the 
district  or  territory  within  which  such  place  may  be,  and  he  is  hereby  enjoined 
and  required,  upon  the  application  of  either  of  the  pai*ties  in  the  suit,  cause, 
action,  or  proceeding,  in  which  such  commission  shall  have  been  issued,  his, 
her,  or  their  agent  or  agents,  to  issue  a  subpoena  or  subpoenas,  for  such  witness 
or  witnesses,  residing  or  being  within  the  said  district  or  territory,  as  shall  be 
named  in  the  said  commission,  commanding  such  witness  or  witnesses  to  ap- 
pear and  testify  before  the  conmiissioner  or  commiasioners,  in  such  commission 
named,  at  a  time  and  place  in  the  subpoena  to  be  stated ;  and  if  any  witness, 
after  being  duly  served  with  such  subpoena,  shall  refuse  or  neglect  to  appear,  or, 
after  appearing,  shall  refuse  to  testify  (not  being  privileged  from  giving  testi- 
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mony),  such  refusal  or  neglect  being  proved  to  the  satisfaction  of  any  judge  of 
the  court,  whose  clerk  shall  have  issued  such  subpoena  or  subpoenas,  he  may 
thereupon  proceed  to  enforce  obedience  to  the  process,  or  to  puni^  the  disobe- 
dience, in  like  manner  as  any  court  of  the  United  States  may  do  in  case  of  dis- 
obedience to  process  of  suhpcBrut  ad  testificandum,  issued  by  such  court ;  and 
the  witness  or  witnesses,  in  such  cases,  shall  be  allowed  the  same  compensation 
as  is  allowed  to  witnesses  attending  the  courts  of  the  United  States :  Promded, 
That  no  witness  shall  be  required  to  attend  at  any  place  out  of  the  county  in 
which  he  may  reside,  nor  more  than  forty  miles  from  his  place  of  residence,  to 
give  his  or  her  deposition,  under  this  law. 

Sect.  2. —  And  he  it  further  enacted,  That  whenever  either  of  the  parties  in 
.  such  suit,  cause,  action,  or  proceeding,  shall  apply  to  any  judge  of  a  court  of  the 
United  States,  in  the  district  or  territory  of  the  United  States  in  which  the 
place  for  taking  such  testimony  may  be,  for  a  suhposna  duces  tecum,  command- 
ing the  witness,  therein  to  be  named,  to  appear  and  testify  before  the  said 
commissioner  or  commissioners,  at  the  time  and  place  in  the  said  subpoena  to 
be  stated,  and  also  to  bring  or  carry  with  him  or  her,  and  produce  to  such  com- 
missioner or  commissioners,  any  paper,  writing,  or  written  instrument,  or  book, 
or  other  documents  supposed  to  be  in  the  possession  or  power  of  such  witness, 
such  judge  being  satisfied,  by  the  affidavit  of  the  person  applying,  or  otherwise, 
that  there  is  reason  to  believe  that  such  paper,  writing,  written  instrument, 
book,  or  other  document,  is  in  the  possession  or  power  of  the  witness,  and  that 
the  same,  if  produced,  would  be  competent  and  material  evidence  for  the  party 
applying  therefor,  may  order  the  clerk  of  the  court,  of  which  he  is  a  judge,  to 
issue  such  subpcma  duces  tecum,  accordingly,  and  if  such  witness,  after  being 
duly  served  with  such  subpcma  duces  tecum,  shall  fail  to  produce  any  sudi  paper, 
writing,  written  instrument,  book  or  other  document,  being  in  the  possession  or 
power  of  such  witness,  and  described  in  such  svhpcma  duces  tecinn,  before,  and 
to  such  commissioner  or  commissioners,  at  the  time  and  place  in  such  subpoena 
stated,  such  failure  being  proved  to  the  satisfaction  of  the  said  judge,  he  may 
proceed  to  enforce  obedience  to  the  said  process  of  suhpcma  duess  tecum,  or  to 
punish  the  disobedience,  in  like  manner  as  any  court  of  the  United  States  may 
do  in  case  of  disobedience  to  a  like  process,  issued  by  such  court ;  and  when 
any  such  paper,  writing,  written  instrument,  book,  or  other  document,  shall  be 
produced  to  such  commissioner  or  commissioners,  he  or  they  shall,  at  thie  cost 
of  the  party  requiring  the  same,  cause  to  be  made  a  fair  and  correct  copy  there- 
of, or  of  so  much  thereof  as  shall  be  required  by  either  of  the  parties :  Provi- 
ded, That  no  witness  shall  be  deemed  guilty  of  contempt  for  disobe3ring  any 
subpoena  directed  to  him  by  virtue  of  this  act,  unless  his  fees  for  going  to, 
returning  from,  and  one  day's  attendance  at  the  place  of  examination,  shall  be 
paid  or  tendered  to  him  at  the  time  of  the  service  of  the  subpoena. 

Appkoved  January  14,  1827. 
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COMMISSIONERS  TO  ACT  AS  MAGISTRATES,  Ac. 

An  Act  further  supplementary  to  an  Act  entitled  ^^An  Act  to  establish  the 
judicial  courts  of  the  United  States,^^  passed  the  twenty-fourth  of  September, 
seventeen  hundred  and  eighty-nine. 

Sect.  1.  — Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America^  in  Congress  assembled,  Tliat  the  commissioners  who 
now  are,  or  hereafter  may  be,  appointed  by  the  circuit  courts  of  the  United  States 
to  take  acknowledgments  of  bail  and  affidavits,  and  also  to  take  depositions  of 
witnesses  in  civil  causes,  shall  and  may  exercise  all  the  powera  that  any  justice 
of  the  peace,  or  other  magistrate,  of  any  of  the  United  States,  may  now  exercise 
in  respect  to  offenders  for  any  crime  or  offence  against  the  United  States,  by 
arresting,  imprisoning,  or  bailing  the  same,  imder  and  by  virtue  of  the  thirty- 
third  section  of  the  act  of  the  twenty-fourth  of  September,  Anno  Domini  seven- 
teen hundred  and  eighty-nine,  entitled  **  An  Act  to  establish  the  judicial  courts 
of  the  United  States ;  "  and  who  slfall  and  may  exercise  all  the  powers  that  any 
judge  or  justice  of  the  peace  may  exercise  under  and  in  virtue  of  the  sixth  sec- 
tion of  the  act  passed  the  twentieth  of  July,  Anno  Domini  seventeen  hundred 
and  ninety,  entitled  ''An  Act  for  the  government  and  regulation  of  seamen  in 
the  merchant  service." 

Sect.  2.  —  And  be  it  further  enacted.  That  in  all  hearings  before  any  justice  or 
judge  of  the  United  States,  or  any  commissioner  appointed  as  aforesaid,  under 
and  in  virtue  of  the  said  thirty-third  section  of  the  act  entitled  "An  Act  to 
establish  the  judicial  courts  of  the  United  States,"  it  shall  be  lawful  for  such 
justice,  judge,  or  commissioner,  where  the  crime  or  offence  is  charged  to  have 
been  committed  on  the  high  seas  or  elsewhere  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  in  his  discretion,  to  require  a  recogni- 
zance of  any  witness  produced  in  behalf  of  the  accused,  with  such  surety  or 
sureties  as  he  may  judge  neccssai^,  as  well  as  in  behalf  of  the  United  States,  for 
their  appearing  and  giving  testimony,  at  the  trial  of  the  cause,  whose  testi- 
mony, in  his  opinion,  is  important  for  the  purposes  of  justice  at  the  trial  of 
the  cause,  and  is  in  danger  of  being  otherwise  lost ;  and  such  witnesses  shall 
be  entitled  to  receive  from  the  United  States  the  usual  compensation  allowed 
to  Government  witnesses  for  their  detention  and  attendance,  if  they  shall  appear 
and  be  ready  to  give  testimony  at  the  trial. 

Sect.  8.  —  And  be  it  further  enacted,  That  the  district  courts  of  the  United 
States  shall  have  concurrent  jurisdiction  with  the  circuit  courts  of  all  crimes 
and  offences  against  the  United  States,  the  punishment  of  Which  is  not  capital. 
And  in  such  of  the  districts  where  the  business  of  the  couit  may  require  it  to 
be  done  for  the  purposes  of  justice,  and  to  prevent  imdue  expenses  and  delayj 
in  the  trial  of  criminal  causes,  the  said  district  courts  shall  hold  monthly  ad- 
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joummcnts  of  the  regular  terms  thereof  for  the  trial  und  hearing  of  sach 
causes. 

Sect.  4.  —  And  he  it  further  enacted^  That  in  lieu  of  the  punishment  now 
prescribed  by  the  sixte^th  section  of  the  act  of  Congress,  entitled  "  An  Act  for 
the  punishment  of  certain  crimes  against  the  United  States,"  passed  on  Ihe 
thirtieth  day  of  April,  Anno  Domini  one  thousand  seven  hundred  and  ninety, 
for  the  offences  in  the  said  section  mentioned,  the  pumshment  of  the  offend^ 
upon  conviction  thereof,  shall  be  by  fine  not  exceeding  one  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both,  according  to  the 
nature  and  aggravation  of  the  offence. 

SfiCT.  5.  —  And  he  it  further  enacted^  That  the  district  courts  as  courts  of  ad- 
miralty, and  the  circuit  courts  as  courts  of  equity,  shidl  be  deemed  always 
open  for  the  purpose  of  filing  libels,  bills,  petitions,  answers,  pleas,  and  other 
pleadings,  for  issuing  and  returning  mesne  and  final  process  and  commiamonH, 
and  for  making  and  directing  all  interlocutory  motions,  orders,  rules,  and  other 
proceedings  whatever,  preparatory  to  the  hearing  of  all  causes  pending  therein 
upon  their  merits.  And  it  shall  be  competent  for  any  judge  of  the  court, 
upon  reasonable  notice  to  the  parties,  in  the  clerk^s  ofiice  or  at  chambers,  and 
in  vacation  as  well  as  in  term,  to  make  and.  direct  and  award  all  such  process, 
commissions,  and  interlocutory  orders,  rules,  and  other  proceedings,  whenever 
the  same  are  not  grantable  of  course  according  to  the  rules  and  practice  of  the 
court 

Sect.  6.  —  And  he  it  fwrther  enacted^  That  the  Supreme  Court  shall  have  full 
power  and  authority,  from  time  to  time,  to  prescribe,  and  regulate,  and  alter, 
the  forms  of  writs  and  other  process  to  be  used  and  issued  in  the  district  and 
circuit  courts  of  the  United  States,  and  the  forms  and  modes  of  framing  and 
filing  libels,  bills,  answers,  and  other  proceedings  and  pleadings,  in  suits  at 
common  law  or  in  admiralty  and  in  (equity  pending  in  the  said  courts,  and  also 
the  forms  and  modes  of  taking  and  obtaining  evidence,  and  of  obtaining  dis- 
covery, and  generally  the  forms  and  modes  of  proceeding  to  obtain  relief,  and 
the  forms  and  modes  of  drawing  up,  entering,  and  enrolling  decrees,  and  tiie 
forms  and  modes  of  proceeding  before  trustees  appointed  by  the  court,  and 
generally  to  regulate  the  whole  practice  of  the  said  courts,  so  as  to  prevent 
dehiys,  and  to  promote  brevity  and  succinctness  in  all  pleadings  and  proceed- 
ings therein,  and  to  abolish  all  unnecessary  costs  and  expenses  in  any  suit 
therein. 

Sect.  7.  —  And  he  it  further  enacted^  That,  for  the  purpose  of  further  dimin- 
ishing the  costs  and  expenses  in  suits  and  proceedings  in-  the  said  courts,  tile 
Supreme  Court  shall  have  full  power  and  authority,  from  time  to  time,  to  make 
and  prescribe  regulations  to  the  said  district  and  circuit  courts,  as  to  the  tax- 
ation and  payment  of  costs  in  all  suits  and  proceedings  therein ;  and  to  make 
and  prescribe  a  table  of  the  various  items  of  costs  which  shall  be  taxable  and 
allowed  in  all  suits,  to  the  parties,  their  attorneys,  solicitors,  and  proctors,  to 
The  clerk  of  the  court,  to  the  marshal  of  the  district,  and  his  deputies,  and 
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other  officers  serving  process,  to  witnesses,  and  to  all  other  persons  whose 
services  are  usually  taxable  in  bills  of  costs.  And  the  items  so  stated  in  the 
said  table,  and  none  others,  shall  be  taxable  or  allowed  ip  bills  of  costs ;  and 
thej  shall  be  fixed  as  low  as  they  reasonably  can  be,  with  a  due  regard  to  the 
nature  of  the  duties  and  services  which  shall  be  performed  by  the  various 
officers  and  persons  aforesaid,  and  shall  in  no  case  exceed  the  costs  and  ex- 
penses now  authorized,  where  the  same  are  provided  for  by  existing  laws. 

Bbct.  8.  — And  he  further  enacted^  That  on  all  judgments  in  civil- cases, 
hereafter  recovered  in  the  circuit  or  district  courts  of  the  United  States,  interest 
shall  be  allowed,  and  may  be  levied  by  the  marshal,  under  process  of  execution 
issued  thereon,  in  all  cases  where,  by  the  law  of  the  state  in  wliich  such  circuit 
or  district  court  shall  be  held,  interest  may  be  levied  under  process  of  execu- 
tion on  judgments  recovered  in  the  courts  of  such  state,  to  be  calculated  from 
the  date  of  the  judgment,  and  at  such  rate  per  annum  as  is  allowed  by  law, 
on  judgments  recovered  in  the  courts  of  such  state. 

Approved  August  23,  1843. 


SUMMONS    FOR   WAGES. 

An  Act  for  the  government  and  regtdations  of  Seamen  in  the  merchant  service. 

Sect.  6.  —  And  he  it  further  enacted^  That  every  seaman  or  mariner  shall  lie 
entitled  to  demand  and  receive  from  the  master  or  commander  of  the  ship  or 
vessel  to  which  they  belong,  one  third  part  of  the  wages  which  shall  be  due  to 
him  at  every  port  where  such  ship  or  vessel  shall  unlade  and  deliver  her  cargo 
before  the  voyage  be  ended,  unless  the  contrary  be  expressly  stipulated  in  the 
contract ;  and  as  soon  as  the  voyage  is  ended,  and  the  cargo  or  ballast  be  fully 
discharged  at  the  last  port  of  delivery,  every  seaman  or  mariner  shall  be 
entitled  to  the  wages  which  shall  be  then  due  according  to  his  contract ;  and 
if  such  wages  shall  not  be  paid  within  ten  days  after  such  discharge,  or  if  any 
dispute  shall  arise  between  the  master  and  seamen  ot  mariners  touching  the  said 
wages,  it  shall  be  lawful  for  the  judge  of  the  district  where  the  said  ship  or 
Teasel  shall  be,  or  in  case  his  residence  be  more  than  three  miles  from  the  place, 
or  of  his  absence  from  the  place  of  his  residence,  then,  for  any  judge  or  justice 
of  the  peace,  to  summon  the  master  of  such  ship  or  vessel  to  appear  before  him, 
to  ^ow  cause  why  process  should  not  issue  against  such  ship  or  vessel,  her 
tackle,  furniture,  and  apparel,  according  to  the  course  of  admiralty  courts, 
to  answer  for  the  said  wages :  and  if  the  master  shall  neglect  to  appear,  or 
appearing,  shall  not  show  that  the  wages  are  paid,  or  otherwise  satisfied  or 
forfeited,  and  if  the  matter  in  dispute  shall  not  be  forthwith  settled,  in  such 
case  the  judge  or  justice  shall  certify  to  the  clerk  of  the  court  of  the  district, 
that  there  Ib  sufficient  cause  of  complaint  whereon  to  found  admiralty  proccdl^ 
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and  thereupon  the  clerk  of  sudi  court  shall  issue  process  against  the  said 
ship  or  vessel,  and  the  suit  shall  be  proceeded  on  in  the  said  court,  and  final 
judgment  be  given  according  to  the  course  of  admiralty  courts  in  such  casss 
used ;  and  in  such  suit  all  the  seamen  or  mariners  (having  cause  of  complaint  of 
the  like  kind  against  the  same  ship  or  vessel)  shall  be  joined  as  complainants ; 
and  it  shall  be  incumbent  on  the  master  or  commander  to  produce  the  con- 
tract and  log-book,  if  required,  to  ascertain  any  matters  in  dispute ;  otherwise 
the  complainants  shall  be  permitted  to  state  the  contents  thereof,  and  the 
proof  of  the  contrary  shall  lie  on  the  master  or  commander;  but  nothing 
herein  contained  shall  prevent  any  seaman  or  mariner  from  having  or  main- 
taining any  action  at  common  law  for  the  recovery  of  his  wages,  or  from 
immediate  process  out  of  any  court  having  admiralty  jurisdiction,  wherever 
any  ship  or  vessel  may  be  found,  in  case  she  shall  have  left  the  port  of  delivety 
where  her  voyage  ended,  before  payment  of  the  wages,  or  in  case  she  shall  be 
about  to  proceed  to  sea  before  the  end  of  the  ten  days  next  after  the  delivery 
of  her  cargo  or  ballast 
Appeoved  July  20,  1790. 


IMPRISONMENT  FOR  DEBT  ABOLISHED. 

An  Act  to  aholUh  imprisonment  for  debt  in  certain  cases. 

Be  it  enacted  hy  the  Senate  and  House  of  liepresentatives  of  the  United  States  of 
America,  in  Congress  assembled,  That  no  person  shall  be  imprisoned  for  debt 
in  any  state,  on  process  issuing  out  of  a  court  of  the  United  States,  where  by 
the  laws  of  such  state,  imprisonment  for  debt  has  been  abolished ;  and  where 
by  the  laws  of  a  state,  imprisonment  for  debt  shall  be  allowed,  under  certain 
conditions  and  restrictions,  the  same  conditions  and  restrictions  shall  be  appli- 
cable to  the  process  issuing  out  of  the  courts  of  the  United  States ;  and  the 
same  proceedings  shall  be  had  therein,  as  are  adopted  in  the  courts  of  such 
state. 

Approved  Febuary  28,  1839. 

An  Act  supplefnentary  to  an  Act  to  abolish  imprisonment    for  d^t  in  certain 
cases. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  Am/rica,  in  Congress  assembled,  That  the  act  entitled  "An  Act  to  abolish 
imprisonment  for  debt  in  certain  cases,"  approved  February  twenty-eighth, 
eighteen  hundred  and  thirty-nine,  shall  be  so  construed  as  to  abolish  imprison- 
ment for  debt,  on  process  issuing  out  of  any  com-t  of  the  United  States,  in  all 
cases  whatever,  where,  by  the  laws  of  the  state  in  which  the  said  court  shall  be 
held,  imprisonment  for  debt  has  been,  or  shall  hereafter  be  abolished. 

Approved  January  14,  1841. 


STATUTES.  493 

An  Act  svpplementary  to  the  several  Acts  of  Congress  aibolishing  imprisormhent 
for  debt. 

Be  it  efiacted  by  the  Senate  and  House  of  Hepresentatwes  of  the  United  States 
of  Amerita^  in  Congress  assembled^  That  whenever,  upon  mesne  process  or  exe- 
cution issuing  out  of  any  of  the  courts  of  the  United  States,  any  defendant 
therein  is  arrested  or  imprisoned,  he  shall  be  entitled  to  discharge  from  such 
arrest  or  imprisonment  in  the  same  manner  as  if  he  was  so  arrested  or  impris- 
oned on  like  process  of  the  state  courts  in  the  same  district.  And  the  same 
oath  may  be  taken,  and  the  same  length  of  notice  thereof  shall  be  required,  as 
is  provided  by  such  state  laws;  and  all  modifications,  conditions,  and  restric- 
tions upon  imprisonment  for  debt,  now  existing  by  the  laws  of  any  state,  shall 
be  applicable  to  process  issuing  out  of  the  courts  of  the  United  States  therein, 
and  the  same  course  of  proceedings  shall  be  adopted  as  now  are  or  may  be  in 
the  courts  of  such  states.  But  all  such  proceedings  shall  be  had  before  some 
one  of  the  commissioners  appointed  by  the  United  States  Circuit  Court  to  take 
bail  and  affidavits. 

Appkoved  March  2,  1867. 


NOTAKIES    PUBLIC. 

An  Act  to  authorize  Notaries  Public  to  take  and  certify  0<Uhs,  AffirmatioTis, 
and  Acknowledgments  in  certain  cases. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresent(Uives  of  the  United  States 
of  America,  in  Congress  assembled,  That  in  all  cases  in  which,  under  the  laws  of 
the  United  States,  oaths,  or  affirmations,  or  acknowledgments  may  now  be 
taken  or  made  before  any  justice  or  justices  of  the  peace  of  any  state  or  terri- 
tory, such  oaths,  affiimations,  or  acknowledgments  may  be  hereafter  also 
taken  or  made  by  or  before  any  notary  public  duly  appointed  in  any  state  or 
territory,  and,  when  certified  under  the  hand  and  official  seal  of  such  notary, 
shall  have  the  same  force  and  effect  as  if  taken  or  made  by  or  before  such 
justice  or  justices  of  the  peace.  And  all  laws  and  parts  of  laws  for  punishing 
perjury,  or  subornation  of  perjury,  committed  in  any  such  oaths  or  afi&rma- 
tions,  when  t^tken  or  made  before  any  such  justice  of  the  .peace,  shall  apply  to 
*  any  such  offence  committed  in  any  oaths  or  affirmations  which  may  be  taken 
under  this  act  before  a  notary  public,  or  commissioner,  as  hereinafter  named : 
Provided,  always,  That  on  any  trial  for  either  of  these  offences,  the  seal  and 
signature  of  the  notary  shall  not  be  deemed  sufficient  in  themselves  to  establish 
the  official  character  of  such  notary,  but  the  same  shall  be  shown  by  other  and 
prpper  evidence. 

Sect.  2. — And  be  it  further  enacted,  That  all  the  powers  and  authority  con- 
fered  in  and  by  the  preceding  section  of  this  act  upon  notaries  public  be,  and 
the  same  are  hereby  vested  in,  and  may  be  exercised  by,  any  commissioner*^ 
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appointed,  or  hereafter  to  be  appointed,  by  any  circuit  court  of  the  United 
States,  under  any  act  of  Congresfe  authorizing  the  appointment  of  commission- 
ers to  take  bail,  affidavits,  or  depositions,  in  causes  pending  in  the  courts  of 
the  United  States. 

Appbovkd  September  16,  1850. 

An  Act  supplementary  to  an  Act  entitled  '*  An  Act  to  avthorize  NetaHes  PMio 
to  taJse  and  certify  Oaths,  Afflrmatians,  and  Acknowledgments  in  certain  eases^^'* 

Be  it  enacted  hy  the  Senate  and  House  of  RepreseniaMoes  of  the  United  States 
of  America,  in  Congress  assembled,  That  all  the  powers  and  authority  conferred 
in  and  by  the  above  recited  act,  approved  September  sixteenth,  eighteen  hun^ 
dred  and  fifty,  upon  notaries  public  in  the  states  and  territories,  be  and  the 
same  are,  vested  in  notaries  public  within  the  District  of  Columbia. 

Sect.  2. —  And  he  it  further  enacted.  That  notaiies  public  be  and  they  are 
hereby  authorized  to  take  depositions  and  do  such  other  acts  in  relation  to 
evidence  to  be  used  in  the  courts  of  the  United  States,  in  the  6ame  manner  and 
with  the  same  effect,  as  commissioners  to  take  acknowlodgm^its  of  bail  and 
affidavits  may  now  lawfully  take  or  do.  * 

Approved  July  29,  1854. 


LIABILITY  OP  SHIP-OWNERS. 

An  Act  to  limit  the  lAability  of  Ship-owners,  and  for  other  Purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  no  owner  or  owners  of  any  ship  or 
vessel  shall  be  subject  or  liable  to  answer  for  or  make  good  to  any  one  or  more 
person  or  persons  any  loss  or  damage  which  may  happen  to  any  goods  or  mer- 
chandise whatsoever,  which  shall  be  shipped,  taken  in,  or  put  on  board  any 
such  ship  or  vessel,  by  reason  or  by  means  of  any  fire  happening  to  or  on  board 
the  said  ship  or  vessel,  unless  such  fire  is  caused  by  the  design  or  neglect  of 
such  ownei'  or  owners :  Provided,  Tliat  nothing  in  this  act  contained  shall  pre>- 
vent  the  parties  from  making  such  contract  as  they  please,  extending  or  limit- 
ing the  liability  of  ship-owners. 

Sect.  2. — And  he  it  further  enacted.  That  if  any  shipper  or  shippers  of 
platina,  gold,  gold-dust,  silver,  bullion,  or  other  precious  metals,  coins, 
jewelry,  bills  of  any  bank  or  public  body,  diamonds  or  other  precious  stones^ 
shall  lade  the  same  on  board  of  any  ship  or  vessel,  without,  at  the  time  of  such 
•  lading,  giving  to  the  master,  agent,  owner  or  owners  of  the  ship  or  vessel  re- 
ceiving the  same,  a  note  in  writing  of  the  true  character  and'  value  thereof, 
Mid  have  the  same  entered  on  the  bill  of  lading  therefor,  the  master  and 
owner  or  owners  of  the  said  vessel  shall  not  be  liable,  as  carriers  thereof,  in 
any  form^or  manner.    Nor  shall  any  such  master  or  owners  be  liable  for  any 
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such  valuable' goods  beyond  the  value  and  according  to  the'character  thereof 
so  notified  and  entered. 

Bbct,  8. —  And  he  it  further  enacted.  That  the  liability  of  the  owner  or  owners 
of  any  ship  or  vessel,  for  any  embezzlement,  loss,  or  destruction,  by  the  master, 
officers,  mariners,  passengers,  or  any  other  person  or  persons,  of  any  property, 
goods,  or  merchandise,  shipped  or  put  on  board  of  such  ship  or  vessel,  or  for 
any  loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter,  or  thing,  loss, 
damage,  or  forfeiture,  done,  occasioned,  or  incurred,  without  the  privity  or 
knowledge  of  such  owner  or  owners,  shall  in  no  case  exceed  the  amount  or 
value  of  the  interest  of  such  owner  or  owners  respectively,  in  such  ship  or 
vessel,  and  her  freight  then  pending. 

Sect.  4. —  And  be  it  further  enacted.  That  if  any  such  embezzlement,  loss,  or 
destruction,  shall  be  suffered  bj  several  freighters  or  owners  of  goods,  wares, 
or  merchandise,  or  any  property  whatever,  on  the  same  voyage,  and  the  whole 
value  of.  the  ship  or  vessel,  and  her  freight  for  the  voyage,  shall  not  be  suffice 
lent  to  make  compensation  to  each  of  them,  they  shall  receive  compensation 
from  the  owner  or  owners  of  the  ship  or  vessel,  in  proportion  to  their  respective 
losses ;  and  for  that  purpose  the  said  freighters  and  owners  of  the  property, 
and  the  owner  or  owners  of  the  ship  or  vessel,  or  any  of  them,  may  take  the 
Impropriate  proceedings  in  any  court,  for  the  purpose  of  apportioning  the  sum 
for  which  the  owner  or  owners  of  the  ship  or  vessel  may  be  liable  amongst  the 
parties  entitled  thereto.  And  it  shall  be  deemed  a  sufficient  compliance  with 
the  requirements  of  this  act,  on  the  part  of  such  owner  or  owners,  if  he  or  they 
shall  transfer  his  or  their  interest  in  such  vessel  and  'freight,  for*  the  benefit  Of 
such  claimants,  to  a  trustee,  to  be  appointed  by  any  court  of  competent  juris- 
dictiouy  to  act  as  such  trustee  for  the  person  or  persons  who  may  prove  to  be 
legally  entitled  thereto,  from  and  after  which  transfer,  all  claims  and  proceed- 
ings against  the  owner  or  owners  shall  cease. 

Sect.  5. — And  he  it  further  enacted.  That  the  charterer  or  charterers  of  any 
ship  OT  vessel,  in  case  he  or  they  shall  man,  victual,  and  navigate  such  vessel  at 
his  or  their  own  expense,  or  by  his  or  their  own  procurement,  shall  be  deemed 
the  owner  or  owners  of  such  vessel  within  the  meaning  of  this  act ;  and  such 
ship  Ofr  vessel,  when  so  chartered,  shall  be  liable  in  the  same  manner  as  if  navi- 
gated by  the  owner  or  owners  thereof. 

Sbct.  6. —  And  he  it  further  enacted,  That  nothing  in  the  preceding  sections 
shall  be  construed  to  take  away  or  affect  the  remedy  to  which  any  party  may 
be  entitled,  against  the  master,  officers,  or  mariners,  for  or  on  account  of  any 
embezzlement,  injury,  loss,  or  destruction  of  goods,  wares,  merchandise,  or 
Other  property,  put  on  board  any  ship  or  vessel,  or  on  account  of  any  negli- 
gence, fraud,  or  other  malversation  of  such  master,  officers,  or  mariners,  re- 
spectively, nor  shall  anything  herein  contained  lessen  or  take  away  any  respon- 
sibility to  which  any  master  or  mariner  of  any  ship  or  vessel  may  now  by  law 
be  liable,  notwithstanding  such  master  or  mariner  may  be  an  owner  or  part 
owner  of  the  ship  or  vesseL 
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Sect.  7. —  And  he  it  further  enacted.  That  any  person  or  persons  shipping 
oil  of  vitriol,  unslacked  lime,  inflammable  matches,  or  gmipowder,  in  a  ship  or 
vessel  taking  cargo  for  divers  persons  on  freight,  without  delivering,  at  the 
time  of  shipment,  a  note  in  writing,  expressing  the  nature  and  character  of 
such  merchandise,  to  the  master,  mate,  oflicer,  or  person  in  charge  of  the  lad- 
ing of  the  ship  or  vessel,  shall  forfeit  to  the  United  States  one  thousand 
dollars. 

This  act  shall  not  apply  to  the  owner  or  owners  of  any  canal-boat,  barge,  or 
lighter,  or  to  any  vessel  of  any  description  whatsoever,  used  in  rivers  or  inland 
navigation. 

Approved  Marches,  1861. 


EVmENCE. 

An  Act  in  relation  to  the  competency  of  Witnesses,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Bepresentatives  of  the  United  States 
of  America,  in  Congress  assefMed,  That  the  laws  of  the  state  in  which  the  court 
shall  be  held  shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses  in 
the  courts  of  the  United  States,  in  trials  at  common  law,  in  equity,  and 
Admiralty. 

Appbovbd  July  16,  1862. 

An  Act  authorizing  the  admission  in  Evidence  of  copies  of  certain  Papers, 
Documents,  and  BhiPries, 

Be  it  enacted  hy  the  Senate  and  Himse  of  Bepresentatives  of  the  United  States 
of  America,  in  Congress  assembled.  That  copies  of  all  official  papers  and  doci^- 
ments  belonging  to  and  filed  or  remaining  in  the  office  of  any  consul,  vice- 
consul,  or  commercial  agent  of  the  United  States,  and  of  all  official  entries  in 
the  books  or  records  of  any  such  office,  shall,  when  certified  under  the  hand 
and  official  seal  of  the  proper  consul,  vice-consul,  or  commercial  agent,  be  ad- 
missible in  evidence  in  all  the  courts  of  the  United  States. 

Appboved  January  8,  1869. 


PRACTICAL   FORMS. 


•  •♦ 


Thb  following  precedents,  with  a  very  few  exceptions,  have  been  selected 
from  the  accumnlated  papers  of  my  own  practice.  Names  and  dates  are  often 
changed,  and  the  merely  formal  parts  are  reduced  to  a  uniformity  which  did 
not  exist  in  the  original  papers,  but  which  was  desirable  in  a  body  of  prece- 
dents. In  many  instances,  also,  I  have  changed  the  phraseology,  with  a  view 
to  greater  brevity  and  deamess.  Subject  to  these  remarks,  they  are  the  prece- 
dents of  actual  practice,  prepared  by  myself  and  others. 

In  the  first  instance,  the  forms  and  proceedings  in  a  suit  in  Admiralty  will 
be  given  in  consecutive  chronological  order,  from  the  commencement  of  the 
suit  to  its  final  termination ;  and  then,  such  other  forms  will  be  added  as  shall 
seem  to  be  necessary. 

Forms  of  proceedings  in  a  suit  in  rem,  against  a  ship  and  cargo,  for  salvage, 
with  a  suit  against  the  same  ship  for  a  forfeiture,  for  being  brought  into  a 
prohibited  port :  • 

No.  1.  —  Libel  by  the  owner  and  master  op  the  saving  vessel,  for 

THEMSELVES  AND  OTHERS,  AGAINST  THE  SAVED  VESSEL  AND  CARGO  FOR  SAL- 
VAGE. 

DISTRICT  COURT  OP    THE  UNITED  STATES  OP  AMERICA. 

Southern  District  of  New  Torh :  — 

In  Admiralty. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  in  and  for  the  Southern  District  of  New  York. 

The  libel  of  Peter  EEarmony,  owner  of  the  American  brig  Merced  of  New  York, 
and  of  Eliphalet  Kingsbury,  master  of  the  said  brig,  for  themselves  and  all 
others  entitled,  against  the  ship  "Waterloo,  her  tackle,  apparel,  and  furniture, 
and  cargo,  and  against  all  persons  intervening  for  their  interest  therein,  in  a 
cause  of  salvage,  civil  and  maritime,  alleges  as  follows : 

Mrst.  That  on  the  twenty-seventh  day  of  August  last  past,  the  said  Elipha- 
let Kingsbury  being  on  a  voyage,  in  the  said  brig  Merced,  from  Havana,  in  the 
island  of  Cuba,  to  Cadiz,  in  Spain,  discovered  a  ship  dismasted  and  apparently 
deserted,  whereupon  he  hauled  up  for  and  boarded  her ;  that  he  found  the 
said  ship,  which  proved  to  be  the  British  ship  "Waterloo,  of  London,  with  tv^elve 
feet  of  water  in  her  hold,  totally  dismasted  and  entirely  abandoned  by  her 
captain  and  crew ;  that  he  found  no  papers  on  board  the  said  ship,  but  she  had 
a  full  cargo  of  rum,  sugar,  and  other  "West  India  produce  on  board. 
82 


498  APPENIJIX. 

Second,  That  the  said  Eliphalet  Kingsbury  thereupon  took  the  said  ship 
"Waterloo  in  tow  and  made  for  the  port  of  New  York,  where  he  arrived  with 
the  said  ship  on  the  twelfth  day  of  September  instant,  the  crew  of  the  brig 
being  almost  worn  out  with  fatigue  in  pumping  out  the  said  ship,  and  other 
work  done  on  board  of  her,  and  they  are  entitled  to  reasonable  share  of  said 
ship  and  cargo  for  the  salvage  thereof. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court    . 

Wherefore  the  libellants  pray  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdio- 
tion,  may  issue  against  the  said  ship  Waterloo,  her  tackle,  apparel,  and  fur- 
niture and  cargo,  and  that  all  persons  claiming  any  interest  therein,  may  be 
cited  to  appear  and  answer  upon  oath,  all  and  singular  the  matters  aforesaid^ 
and  that  this  Honorable  Court  will  be  pleased  to  decree  to  the  libellants  a 
reasonable  and  proper  salvage,  in  proportion  to  the  value  of  said  vessel  and 
cargo,  and  that  the  said  ship,  her  tackle,  apparel,  and  furniture,  and  cargo, 
may  be  condemned  and  sold  to  pay  said  salvage,  with  costs,  charges,  and 
expenses,  and  that  the  libellants  may  have  such  other  and  further  relief  in  the 
premises  as  in  law  and  justice  they  may  be  entitled  to  receive. 

Sworn,  Sept.  16,  1829,  1*eter  Habhoky. 

before  me,  Eliphalbt  Eingsbubt. 

Fbed.  J.  Bbtts,  Clerk. 

Isaac  A.  Johnson,  Proctor. 
E.  C.  Benedict,  Advocate. 


No.  2.  —  Stipulation  fob  costs  to  be  given  by  the  libellants  on  FUJNa 

THE  FOREGOma  LIBEL. 

DISTRICT  COURT  OF  THE  UNITED  STATES 

FOB  THE  SOUTHEBN  DI8TBICT  OF  NEW  YOBK. 

Stipulation  entered  into  pursuant  to  the  Bules  and  Practice  of  this  Court. 

Whereas  a  libel  was  filed  in  this  court,  on  the  16th  day  of  September,  1829,  by 
Peter  Harmony  and  Eliphalet  Kingsbury,  against  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  cargo,  for  the  reasons  and  causes  in  the  said  libel 
mentioned,  and  praying  that  the  same  may  be  condemned  and  sold  to  answer 
the  prayer  of  the  libellants ;  and  the  said  libellants  and  George  Jones,  sunty, 
the  parties  hereto,  hereby  consenting  and  agreeing  that  in  case  of  default  or 
contumacy  on  the  part  of  the  libellants  or  their  surety,  execution  may  issue 
against  their  goods,  chattels,  and  lands,  for  the  sum  of  two  hundred  and  fifty 
dollars; 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  wliom 
it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  are  bound,  in 
the  sum  of  two  hundred  and  fifty  dollars,  conditioned  that  the  libellants  above 
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named  shall  pay  all  such  costs  as  shall  be  awarded  against  them  by  this  court, 
or  in  case  of  appeal,  by  the  appellate  court 

^aken  and  admowledged,  this  Peter  Harmont. 

16th  day  of  September,  1829,  Eliphalkt  Kingsbury. 

before  me,  George  Jokes. 
Fred.  J.  Bbttb,  Clerk. 


No.  8.  —  Justification  op  Surety. 

Southern  District  of  New  Torhy  ss. 

George  Jones  of  the  city  of  New  York,  merchant,  party  to  the  above  stipu- 
lation, being  duly  sworn,  deposes  and  says,  that  he  resides  at  21  New  Street, 
and  that  he  is  a  householder  in  the  Southern  District  of  New  York,  and  is 
worth  the  sum  of  five  hundred  dollars  over  and  above  all  his  debts. 

Sworn  this  16th  day  of  September,  George  Jones. 

1829,  before  me, 

Fred.  J.  Bbtts,  Clerk. 


No.  4.  — Attachment  and  monition  against  a  ship  and  cargo  in  rem,  on 

THE  FOREGOING  LIBEL. 

Southern  District  of  New  TorJc,  ss. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal   of  the  Southern    District  of  New  York,    Greeting: 
Whereas  a  libel  hath  been  filed  in  the  District  Court  of  the 
[L.  S.]  United  States  for  the  Southern  District  of  New  York,  on  the 

16th  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-nine,  by  Peter  Harmony  and  others 
against  the  ship  Waterloo,  her  tackle,  apparel,  and  furniture, 
and  cargo,  in  a  cause  of  salvage  civil  and  maritime,  for  the  reasons  and  causes 
in  the  said  libel  mentioned,  and  praying  the  usual  process  and  monition  of  the 
said  court  in  that  behalf  to  be  made,  and  that  all  persons  interested  in  the  said 
ship  or  vessel,  her  tackle,  &c.,  and  cargo,  may  be  cited  in  general  and  special, 
to  answer  the  premises,  and  all  proceedings  being  had  that  the  said  ship  or 
vessel,  her  tackle,  &c,  and  cargo,  may,  for  the  causes  in  the  said  libel  men- 
tioned, be  condemned  and  sold  to  pay  the  demands  of  the  libellant : 

You  are  therefore  hereby  commanded,  to  attach  the  said  ship  or  vesssel,  her 
tackle,  &c.,  and  cargo,  and  to  detain  the  same  in  your  custody,  until  the  further 
order  of  the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons 
claiming  the  same,  or  knowing  or  having  any  thing  to  say  why  the  same  should 
not  be  condemned  and  sold  pursuant  to  the  prayer  of  the  said  libel,  that  they 
be  and  appear  before  the  said  court,  to  be  held  in  and  for  the  Southern  District 
of  New  York,  on  the  first  Tuesday  of  October  next,  at  eleven  o'clock  in  the 
forenoon  of  the  same  day,  if  the  same  shall  be  a  day  of  jurisdiction,  otherwise 
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on  the  next  day  of  jurisdiction  thereafter,  then  and  there  to  interpose  a  claim 
for  the  same,  and  to  make  their  allegations  in  that  behalf.  And  what  you 
shall  have  done  in  the  premises  do  you  then  and  there  make  return  thereof, 
together  with  this  writ. 

Witness,  the  Honorable  Samuel  R  Betts,  Judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  Southern  District  of  New  York,  this  16th  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
nine,  and  of  our  independence  the  fifty-sixth. 

Fred.  J.  Betts,  Clerk. 

Isaac  A.  Johnson,  Proctor  for  Libellant. 


No.  5.  —  Notice  for  publication  containing  the  substance  of  the  libel. 

UNITED  STATES  OF   AMERICA. 

Southern  District  of  New  York,  ss. 

Whereas  a  libel  has  been  filed  in  the  District  Court  of  the  United  States  for 

the  Southern  District  of  New  York,  on  the  sixteenth  day  of  September,  1829,* 

by  Peter  Harmony,  owner,  and  Eliphalet  Kingsbury,  master  of  the  brig  Mer- 

iCed,  libellants,  against  the  ship  Waterloo,  her  tackle,  apparel,  and  furniture, 

jand  cargo,  alleging,  in  substance,  that,  on  the  twenty-seyenth  day  of  August 

last,  said  Eliphalet  Kingsbury,  being  on  a  Toyage  from  Havana  to  Cadiz  in 

iiie  said  brig  Merced,  discovered  and  boarded  the  British  ship  Waterloo,  of 

London,  with  twelve  feet  of  water  in  her  hold,  totally  dismasted  and  entirely 

.abandoned  by  her  captain  and  crew ;  that  he  found  no  papers  on  board  of  her, 

(but  that  she  had  a  full  cargo  of  rum,  sugar,  and  other  West  India  produce  on 

Iboard ;  that  he  thereupon  took  the  said  ship  in  tow,  and  brought  her  into  the 

.port  of  New  York  on  the  twelfth  day  of  September  instant,  her  crew  being 

;  almost  worn  out  with  fatigue,  and  that  they  are  entitled  to  a  reasonable  share 

of  said  ship  and  cargo  for  the  salvage  thereof.     And  praying  process  against 

said^hip  and  cargo,  and  reasonable  and  proper  salvage,  and  that  the  said  ship, 

her  tackle,  apparel,  and  furniture,  and  cargo,  may  be  condemned  and  sold  to 

pay  4uch  salvage,  with  costs,  charges,  and  expenses. 

Now,  therefore,  in  pursuance  of  the  monition  under  the  seal  of  the  said  court 
to  me  directed  and  delivered,  I  do  hereby  give  public  notice  to  all  persons 
claiming  the  said  ship,  her  tackle,  apparel,  and  furniture,  and  cargo,'  or  in  any 
manner  interested  therein,  that  they  be  and  appear  before  the  said  District 
Court  to  be  held  at  the  dty  of  New  York  in  and  for  the  Southern  District  of 
New  York,  on  the  first  Tuesday  of  October  next,  at  eleven  o^  clock  in  the  fore- 
noon of  that  day  (provided  the  same  shall  be  a  day  of  jurisdiction,  otherwise, 
on  the  next  day  of  jurisdiction  thereafter),  then  and  there  to  interpose  their 
claims,  and  to  make  their  allegations  in  that  behalf. 
Dated  the  16th  day  of  September,  1829, 

Thomas  Morris,  U.  S.  Marshal. 
ISAA.C  A.  Johnson,  Proctor  for  Libellants, 
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No.  6.  —  The  icABSHAJi^s  bbtxtbn  to  the  FOBEooma  writ. 

In  obedience  to  the  within  monition,  I  attached  the  vessel  and  cargo  therein 
described,  on  the  sixteenth  day  of  September  last,  and  I  have  given  due 
notice  to  all  persons  claiming  the  same,  that  this  court  will,  on  the  fifth  day 
of  October  instant  (if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on  the 
next  day  of  jurisdiction  thereafter),  proceed  to  the  trial  and  condemnation 
thereof,  should  no  daim  be  interposed  for  the  same. 

Dated  October  5,  1829, 

Thomas  Morris,  IT.  S  .Marshal 


No.  7.  — Proclamation  on  the  return  of  process  in  rem. 

Hear  ye !  hear  ye  I  Peter  Harmony  and  EHphalet  Kingsbury  against  the 
ship  Waterloo,  her  tackle,  apparel,  and  furniture,  and  cargo.  All  persons 
who  have  any  thing  to  say  why  the  ship  "Waterloo,  her  tackle,  apparel,  and 
furniture,  and  cargo,  should  not  be  condemned  and  sold  to  answer  the  prayer 
of  the  libellants  in  this  cause,  come  forward  and  make  your  allegations  in  that 
behalf. 


No.  8.  —  Order  of  the  court  on  the  return  of  mesne  process  in  rem. 

The  marshal  having  returned,  upon  the  monition  in  this  cause,  that  he  had 
attached  the  said  ship,  her  tackle,  &c,  and  cargo,  and  had  given  due  notice  to 
all  persons  claiming  the  same,  that  this  court  would,  on  this  day,  proceed  to 
the  trial  and  condemnation  thereof  should  no  claim  be  interposed  for  the  same : 
—  On  motion  of  Mr.  Johnson,  proctor  for  the  libellants,  proclamation  was 
made  for  all  persons  having  any  thing  to  say  why  the  said  vessel  and  her  cargo 
should  not  be  condemned  and  sold  to  answer  the  prayer  of  the  libellants,  to 
appear ;  and  on  like  motion,  ordered  that  the  defaults  of  all  persons  who  have 
not  already  filed  their  claims  be  entered. 


No.  9.  —  Claim  by  the  agents  op  foreign  underwriters  to  vessel  and 

CARGO,  IN  CASE  OF  SALVAGE  OF  A  FOREIGN  SHIP. 

United  States  District  Cov/rtfor  the  Southern  District\of  New  TorJc. 

In  Admiralty. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  answer  and  claim  of  Henry  Barclay  and  George  Barclay,  of  the  city  of 
New  York,  merchants  intervening  for  the  interest  of  their  principals,  to  the 
libel  of  Peter  Harmony  and  Eliphalet  Kingsbury,  alleges  as  follows : 

First  That  these  defendants  admit,  that  on  the  twenty-seventh  day  of 
August  last  past,  the  said  Eliphalet  Kingsbury  was  the  master  of  the  brig 
Merced,  of  New  York,  and  that  he  was  then  in  the  said  brig  on  a  voyage  from 
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Havana,  in  Cuba,  to  Cadiz,  in 'Spain ;  but  whether  he  then  discovered  a  ship 
dismasted  and  apparently  deserted,  and  whether  he  then  hauled  up  for  her  and 
boarded  her,  and  whether  he  found  the  said  ship  with  twelve  feet  water,  in  her 
hold,  and  totally  dismasted  and  entirely  abandoned  by  her  captain  and  crew, 
and  whether  the  said  ship  proved  to  be  the  British  ship  Waterloo,  of  London, 
and  whether  the  said  Eliphalet  Kingsbury  found  any  papers  in  the  said  ship  or 
not,  these  respondents  know  not,  and  therefore  can  neither  admit  nor  deny,  but 
leave  the  same  to  be  proved  by  the  said  libellant. 

Second,  That  they  admit  it  to  be  true,  that  the  said  Eliphalet  Kingsbury 
arrived  at  the  port  of  l^ew  York,  on  the  twelfth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  twenty  nine,  and  that  he  had  the 
ship  Waterloo,  of  London,  in  tow,  and  that  the  said  ship  had  a  full  cargo  of 
rum,  sugar,  and  other  West  Indian  produce  on  board,  and  that  said  ship,  when 
so  brought  in,  was  dismasted  and  disabled,  but  whether  the  crew  of  the  said 
brig  Merced  were  or  were  not  almost  worn  out  with  fatigue,  in  pumping  out 
the  said  ship,  and  with  other  work  done  on  board  of  her,  these  respondents 
know  not,  and  therefore  leave  the  same  to  be  proved  by  the  said  libellants. 

Third.  That,  by  a  commission,  dated  the  second  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventeen,  and  signed  by  Joseph 
Haryat,  chairman,  and  John  Bennet,  junior,  secretary  of  the  committee  for 
managing  the  affairs  of  the  underwriters,  at  Lloyd^s,  in  London,  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  called  England,  these  re- 
spondents were  appointed  to  act  as  agents  for  the  subscribers  at  Lloyd^s,  at  tiie 
port  of  New  York,  and  Custom-house  district,  subject  to  the  instructions  in  the 
said  conunission  mentioned:  and  that,  by  the  said  instructions,  they  are, 
amongst  other  things,  directed,  **  When  salvage  or  remuneration  is  claimed,  for 
assistance  rendered  to  vessels,  to  attend  the  meeting  of  the  conmiissioners,  mi^is- 
trate^or  other  persons  legally  authorized  to  determine  the  amount,  in  order 
to  rebut  any  exaggerated  statements  on  the  part  of  the  salvors,  by  the  evidence 
of  the  master  and  crew :  ^^  and  they  are  likewise  authorized  and  empowered  by 
the  said  commission  to  atttend  to  the  interests  of  the  subscribers  to  Lloyd's  in 
general ;  as  by  the  said  commission  now  in  the  possession  of  these  respondents, 
will  more  fully  and  at  large  appear,  and  to  which,  for  greater  certainty,  these 
respondents  pray  leave  to  refer. 

Fourth,  That  they  are  likewise  the  agents  for  the  underwriters  at  Liverpool, 
in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land ;  and  for  the  underwriters  in  Glasgow,  in  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  called  Scotland,  under  two  several  commis- 
sions with  the  like  authority  and  instructions  as  mentioned  in  the  said  com- 
missions, from  the  underwriters,  at  Lloyd's,  in  London,  aforesaid,  as  by  the 
said  several  commissions  from  the  underwriters  at  Liverpool,  and  from  the 
underwriters  at  Glasgow,  reference  being  thereunto  had,  will  more  fully  and 
at  large  appear,  and  to  which,  for  greater  certainty,  these  respondents  pray 
leave  to  refer. 
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Fiffh,  That  they  have  no  doubt  that  the  said  ship  Waterloo,  or  her  cargo, 
or  both,  or  some  part  thereof,  were  or  was  insured  at  some  or  one  of  the  said 
places,  .by  some  or  all  of  the  underwriters  therein,  and  they  have  no  doubt  but 
that  the  said  vessel,  or  her  cargo,  or  both,  or  some  part  thereof,  have  or  hath 
been  abandoned  by  the  persons  interested  therein,  to  the  said  underwriters,'  or 
some  or  one  of  them ;  and  that  the  right  of  ownership  in  the  said  ship  and 
cargo,  or  both,  or  some  part  thereof,  hath  accrued  to  the  said  underwriters  or 
some,  x)r  one  of  them ;  but  these  respondents  cannot  speak  on  this  point  with 
absolute  certainty,  but.  only  to  the  best  of  their  belief,  inasmuch  as  a  sufficient 
time  hath  not  elapsed  since  the  twelfth  day  of  September,  eighteen  hundred 
and  twenty-nine,  when  the  said  9hip  was  as  aforesaid  brought  into  the  said 
port  of  New  York,  to  communicate  the  circumstance  to  the  said  several  insurers 
or  any  of  them,  and  to  hear  from  the  said  several  underwriters,  or  any  of  them, 
on  the  same  subject. 

Sixth,  That  immediately  after  the  said  vessel  and  her  cargo  were  brought 
into  the  said  port  of  New  York,  as  aforesaid,  they  wrote  to  the  said  under 
writers  at  London,  informing  them  of  the  circumstances  of  the  case,  as  far  as 
was  known  to  these  respondents,  and  requesting  information  from  the  said 
underwriters,  of  their  rights  and  interests  in  and  to  the  said  vessel  and  her 
cargo,  or  any  part  thereof.  That,  on  the  sixteenth  day  of  September,  in  the 
year  of  our  Lord  1829,  these  respondents  received  from  Thomas  Morris,  Esquire, 
marshal  of  the  United  States  for  this  district,  a  request  that  these  respondents 
would  enter  the  cargo  of  the  said  ship  at  the  custom-house  at  New  York,  and 
would  become  responsible  for  the  payment  of  the  duties  that  might  be  payable 
to  the  United  States  on  the  cargo  of  the  said  ship.  That,  in  pursuance  thereof, 
these  respondents  entered  the  said  cargo,  and  secured  the  duties  upon  the  same 
by  bond,  conditioned  for  the  payment  of  the  duties  to  be  ascertained  on  the 
said  cargo.  That  said  duties  have  since  been  ascertained,  and  amount  to 
twenty-one  thousand  six  hundred  and  ninety-eight  dollars  and  ninety-one  cents, 
which  these  respondents  have  thereby  become  liable  to  pay;  also,  certain 
foreign  duties  chargeable  on  said  ship  and  cargo,  besides  custom-house  fees 
and  expenses  paid  by  these  respondents.  And  therefore  these  respondents,  on 
behalf  of  the  said  several  underwriters,  claim  the  said  vessel  and  cargo,  and 
pray  that  out  of  the  proceeds  of  the  sale  of  the  said  vessel  and  cargo,  if  sold, 
this  court  may,  in  the  first  place,  order  the  said  amount  of  dutiea  secured  by 
these  respondents,  and  the  said  foreign  duties  and  fees,  to  be  paid  to  these 
respondents,  and  that  this  Honorable  Court,  after  hearing  proof  tind  decreeing  a 
reasonable  salvage,  should  it  seem  proper  so  to  do,  may  further  decree,  that  the 
rest,  residue,  and  remainder  of  the  said  ship  and  her  cargo,  or  of  the  proceeds 
thereof,  should  the  same  be  decreed  to  be  sold,  after  payment  of  said  amount 
of  duties  and  fees,  and  of  the  salvage,  may  be  retained  in  the  custody  of  this 
Honorable  Court,  for  such  reasonable  time  as  may  seem  proper ;  wherein  the 
rights  and  interests  of  the  above-mentioned  underwriters  may  be  ascertained ; 
and  that  this  Honorable  Court  may  further  decree,  that  the  said  ship  and  cargo, 
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or  the  proceeds  thereof,  or  a  part  thereof,,  as  proof  may  be  made  of  interest, 
may  be  delivered  up  to  these  respondents,  upon  due  proof  being  made  in  man- 
ner and  form  as  this  Honorable  Court  may  direct,  that  the  said  underwriters  or 
any  of  them  have  an  interest  in,  and  a  right  to  receiye  the  same  or  any  part 
.thereof. 

George  Babclat. 
Sworn  this  5th  day  of  October,  1829. 
before  me, 

Fred.  J.  Betts,  Clerk. 

Robinson  &  Betts,  Proctors. 
Beverly  Robinson,  Advocate. 


( 


No.  10.  — Stipulation  for  costs  to  be  given  by  the  claimant  on  putting 

IN  A  CLAIM. 

DISTRICT  COURT  OP  THE  UNITED  STATES 

FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

Stipulation  entered  into  pursuant  to  the  Rules  and  Practice  of  this  Court, 

Whereas  a  libel  was  filed  in  this  court,  on  the  sixteenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  by  Peter 
Harmony,  and  Eliphalet  Kingsbury,  against  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  cargo,  for  the  reasons  and  causes  in  the  said  libel 
mentioned,  and  praying  that  the  same  may  be  condemned,  and  sold,  to  answer 
the  prayer  of  the  libellants ; 

And  whereas,  also,  a  claim  has  been  filed  in  said  cause  by  Henry  Barclay  and 
George  Barclay,  and  the  said  claimants  and  James  Jackson,  surety,  the 
parties  hereto,  hereby  consenting  that  in  case  of  default  or  contumacy  on  the 
part  of  the  claimants  or  their  surety,  execution  for  the  sum  of  two  hundred 
and  fifty  dollars  may  issue  against  their  goods,  chattels,  and  lands : 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  are  hereby- 
bound,  '  in  the  sum  of  two  hundred  and  fifty  dollars,  conditioned  that  the 
claimants  abov^  named,  shall  pay  all  costs  and  expenses  which  shall  be  awarded 
against  them  by  the  final  decree  of  this  court,  or,  upon  an  appeal,  by  the  appel- 
late court. 

Taken  and  acknowledged,  this  5th  day  Henry  Barclay. 

of  October,  1829,  before  me,  George  Barclay. 

Fred.  J.  Betts,  Clerk.  James  Jackson. 
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No.  11. — Justification  of  subett, 

Soutliem  District  oflfeto  TorJc,  bb, 

James  Jackson,  of  the  city  of  Brooklyn,  merchant,  party  to  the  above  stipu- 
lation, being  duly  sworn,  that  he  resides  at  No.  11  Fulton  Street,  in  the  city  of 
Brooklyn,  in  the  Southern  District  of  New  York,  and  that  he  is  worth  the 
sum  of  five  hundred  dollars  oyer  and  above  all  his  just  debts  and  liabilities. 

James  Jackson. 
Sworn  to,  this  5th  day  of  October, 
1829,  before  me. 

Fbed.  J.  Betts,  Clerk. 


No.  13. —  Claim  by  a  foreion  consul  for  unknown  owners  in  a  case  of 

SALVAGE  OF  A  SHIP  AND  CARGO  OF  HIS  NATION. 

DISTRICT    COURT    OP    THE    UNITED    STATES 

FOR    THE    SOUTHERN    DISTRICT  OF  NEW  YORK. 

In  AdmiralPy, 

To  the  Honorable  Samuel  R  Betts,  Judge  of  ttie  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  claim  and  answer  of  James  C.  Buchanan,  His  Brittannic  Majesty^s  vice- 
consul  in  and  for  the  dty  and  State  of  New  York  and  Eastern  New  Jersey, 
intervening  for  the  interest  of  the  owner  or  owners  of  the  British  ship  Water- 
loo and  her  cargo,  alleges  as  follows : 

First,  That  the  said  ship  Waterloo  is,  as  alleged  in  the  said  libel,  and  as 
the  said  claimant  believes  to  be  true,  British  property;  and  he  believes  the 
cargo  of  merchandise  alleged  to  have  been  found  on  board  of  the  said  ship,  to 
be  in  like  manner  British  property: — And  as  such  vice-consul,  and  in  behalf 
of  such  British  owners  as  may  be  entitled  to  the  same,  he  claims  the  same  as 
their  property. 

Second,  That  as  to  the  facts  alleged  and  set  forth  in  the  said  libel,  the  said 
claimant  neither  admits  nor  denies  the  same,  but  leaves  the  same  to  be  duly 
proved  to  the  satisfaction  of  this  court. 

And  the  said  claimant  prays,  on  behalf  of  the  owner  or  owners  of  the  said  ship 
Waterloo,  and  her  aforesaid  cargo,  or  of  any  other  person  or  persons  whom  the 
same  may  concern,  that  the  said  ship,  her  tackle,  apparel,  and  furniture,  and  her 
cargo,  aforesaid,  may  be  sold,  and  out  of  the  proceeds  of  the  sale  thereof,  after 
the  payment  of  all  costs  and  charges  incurred,  that  the  said  libellants,  having 
duly  proved  as  aforesaid  the  facts  in  their  said  libel  set  forth,  may  be  allowed 
and  paid  such  rate  and  amount  of  salvage,  for  their  labor  and  exertions  in 
bringing  the  said  ship  and  her  aforesaid  cargo  into  this  port,  as  by  this  court 
shall  be  deemed  just  and  reasonable  under  the  circumstances  of  the  case,  and 
that  the  surplus  of  the  said  proceeds,  after  payment  of  such  salvage  as  afore- 
said, may  be  adjudged  and  decreed  to  be  paid  to  the  said  didmant,  on  behalf 
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of  the  owner  or  owners  of  the  said  ship  and  her  aforesaid  cargo,  or  whomso- 
ever the  same  may  concern ;  or  that  such  other  order  or  decree  may  be  made  in 
relation  to  the  same  as  this  court  shall  deem  proper. 

J.  C.  Buchanan,  H.  M.  Vice-ConsuL 

H.  &  E.  Wilkes,  Procts.  aiid  Ads,  for  Claimants. 

Sworn  this  5th  day  of  October, 
1829,  before  me, 

Fked.  J.  Betts,  Clerk. 

{Stipulation  f of  Costs,  as  ante.  No,  10,  page  504.) 


No.  18. — Claim  by  the  tj.  s.  attorney  on  behalf  of  the  united  states 

FOR  PORFEITURB  AND  FOR  DUTIES  IN  A  CASE  OF  SALVAGE  OF  A  FOREIGN  SHIP 
AND  CARGO. 

District  Court  of  the  United  States  of  America  for  the  Southern  District  of 

New  York.  . 

In    Admiralty. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  claim  of  James  A.  Hamilton,  District  Attorney  of  the  United  States  of 
America  for  the  Southern  District  of  New  York,  intervening  for  the  interest 
of  the  said  United  StatiBS,  in  the  said  ship  called  the  Waterloo,  and  her  cargo, 
and  the  answer  of  the  said  attorney,  on  behalf  of  the  said  United  States,  to 
the  libel  of  the  said  Peter  Harmony  and  Eliphalet  Kingsbury,  alleges  as  fol- 
lows: 

IHrst  That  the  said  James  A.  Hamilton,  District  Attorney  of  the  United 
States  of  America  for  the  Southern  District  of  New  York,  claims  the  said  ship 
Waterloo,  together  with  the  cargo  of  the  said  ship  laden  on  board  of  her,  as 
stated  and  set  forth  in  the  said  libel,  as  forfeited  to  the  use  of  the  said  United 
States  for  the  cause  following  —  to  wit,  that  the  said  ship  Waterloo  is  a  ship 
or  vessel  owned  wholly  or  in  part  by  a  subject  or  subjects  of  his  Brittanic 
majesty,  and  said  ship  or  vessel,  after  the  thirtieth  day  of  September,  one 
thousand  eight  hundred  and  eighteeen,  did  come  and  arrive  from  a  port  or 
place  in  a  colony  or  territory  of  his  Brittanic  majesty,  to  wit,  from  the  port  of 
Annatto  Ba^,  in  the  island  of  Jamaica,  in  the  West  Indies,  which  said  port  is 
and  was,  at  the  time  the  said  ship  sailed  from  thence  by  the  ordinary  laws  of 
navigation  and  trade,  closed  against  vessels  owned  by  citizens  of  the  United 
States,  and  that  the  ports  of  the  United  States  were,  and  are  closed  against  the 
said  ship  or  vessel  called  the  Waterloo,  which  said  ship  or  vessel  being  so  ex- 
cluded from  the  ports  of  the  United  States,  did  enter  the  same,  to  wit,  the  port 
of  New  York,  in  the  Southern  District  of  New  York  aforesaid,  in  violation  of 
the  acts  of  the  Congress  of  the  United  States,  in  such  cases  made  and  pro- 
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vided.  By  force  and  virtue  of  the  acts  in  such  case  made  and  provided,  the 
said  ship  or  vessel,  her  tackle,  apparel,  and  furniture,  together  with  the  cargo 
on  board  of  the  said  ship  or  vessel,  became  and  are  forfeited  to  the  use  of  the 
said  United  States, 

Second.  That  if  this  Honorable  Court  shall  adjudge  and  decree  that  the 
said  ship  or  vessel,  with  her  cargo,  or  either,  is  not  forfeited  to  the  use  of  the 
United  States,  for  the  cause  aforesaid,  the  said  ship  or  vessel,  together  with 
the  cargo  on  board  of  her,  is  liable  to  the  payment  of  the  duties  imposed  by 
the  laws  of  the  United  States,  on  the  arrival  of  the  said  ship  or  vessel  within 
the  United  States,  and  on  the  importation  of  the  cargo  of  merchandise  on 
board  of  her,  to  wit,  rum  and  sugar  of  the  growth,  produce,  and  manufacture 
of  some  foreign  country,  and  which  are  subject  to  the  payment  of  duties  to  the 
United  States,  on  being  brought  or  imported  into  the  United  States ;  wherefore 
the  said  attorney,  on  behalf  of  the  said  United  States,  prays  this  Honorable 
Court  to  decree  the  payment  of  the  said  duties  to  the  United  States  accoilding 
to  law,  if  the  said  ship  and  the  cargo  on  board  of  her  as  aforesaid,  shall  be 
adjudged  not  to  be  forfeited  to  the  use  of  the  said  United  States  for  the  cause 
aforesaid,  and  that  he  may  have  his  costs,  &c.  And  the  said  attorney  further 
insists  upon  and  submits  to  this  Honorable  Court  the  rights  and  interest  of  the 
said  United  States  of  America,  in  the  premises,  whatever  they  may  be,  to  be 
decreed  to  them. 

James  A.  Hamilton, 

Attorney  United  States,  &c. 

The  United  States  does  not  give  a  stipulation  for  costs. 


No.  14. — Replication  TO  CLAIM  and  answer. 

To  the  Honorable  Samuel  R.  Betts,  Judge,  &c 

The  replication  of  Peter  Harmony  and  Eliphalet  Kingsbury,  libellants,  to 
the  claim  and  answer  of  Jame^  Buchanan,  claimant  and  respondent,  alleges 
that  they  will  aver,  maintain,  and  prove  their  libel  to  be  true,  certain,  and 
sufficient ;  and  that  the  said  claim  and  answer  of  the  said  claimant  and  respon- 
dent is  uncertain,  untrue,  and  insufficient,  and  they  humbly  pray,  as  in  and  by 
their  libel  they  have  already  prayed. 

Isaac- A.  Johnson, 

Proctor  for  libellants. 
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Special  Motion — for  Interlocutory  Sale. 

No.  15. — Afpidatit  of  cibcumstances  to  move  fob  sale  of  ship  aot)  cargo. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 

Peteb  Harmony  and  Elifhalet 

Kingsbury, 

vs. 

The  ship  Waterloo,  &c.,  and  Cargo. 

Southern  District  of  New  Torh,  ss. 

Peter  Harmony,  one  of  the  libellants  in  this  cause,  being  swom,  says  — 
That  the  ship  Waterloo  is  now  at  the  wharf  in  the  port  of  New  York,  subject 
to  large  and  increasing  expense  for  wharfage,  keeper  s  fees,  and  other  expenses. 
That  she  is  in  a  damaged  condition,  and  requires  care  and  repairs.  That  a 
large  portion  of  her  cargo  is  perishable,  being  sugar,  and  in  a  wet  and  dam- 
aged condition.  That  the  only  claims  that  have  been  interposed  are  those  of 
the  United  States,  for  a  forfeiture  and  for  duties,  of  the  British  Consul,  for 
the  probable  rights  of  unknown  British  owners,  and  of  the  agents  of  the  under- 
writers, at  Lloyd's,  for  the  contingent  rights  of  such  underwriters.  That,  in 
his  opinion,  the  interests  of  all  parties  concerned  will  be  promoted  by  a  speedy 
judicial  sale  of  said  ship,  her  tackle,  apparel,  and  furniture,  and  cargo,  the 
proceeds  of  such  sale  to  be  brought  into  court  for  the  benefit  of  whom  it 
may  concern,  subject  to  the  further  order  of  the  court. 

Sworn  Oct.  7th,  1829,  before  me,  f  Peter  Harmony. 

Fred.  J.  Betts,  Clerk. 


No.  16. —  Notice  of  motion  on  the  foregoing  affidavit. 

District  Court  of  the  U.  S.  —  Southern  District  of  N.  T. 

Peter  Harmony  and  Eliphalet 

Kingsbuey, 

vs. 

The  ship  Waterloo  and  Cargo. 

Gentlemen,  — Tou  will  please  take  notice  that,  on  the  libel  and  claims  in 

this  cause,  and  on  an  affidavit,  of  which  the  foregoing  is  a  copy,  a  motion  will 

be  made  before  his  Honor,  Samuel  R.  Betts,  Judge  of  this  court,  at  his 

chambers.  No.  6  Pine  Street,  in  the  city  of  New  York,  on  Thursday,  the  8th 

day  of  October,  instant  at  11  o'clock  in  the  forenoon  of  that  day,  for  an  order, 

that  the  ship  Waterloo  and  her  cargo  above  mentioned^  be  sold  under  the 

direction  of  the  marshal,  and  the  proceeds  brought  into  court 

Yours,  &c. 

Isaac  A.  Johnson,  Proctor  for  Libellants. 
New  York,  7th  Oct  1829. 

To  James  A.  Hamilton,  Esq.,  Proctor  for  the  U.  S. 

Robinson  &  Betts,  Esqrs.,  Proctors  for  the  Underwriters,  &c. 

H.  &  E.  Wilkes,  Esqrs.,  Proctors  for  the  Owners. 
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No.  17. —Proof  of  service  —  admission. 

We  admit  due  service  of  the  within  notice. 
Oct  7th,  1829. 

James  A.  Hamilton,  District  Attorney. 

Robinson  &  Betts,  Pts.  for  H.  Barclay  &  Geo.  Barclay. 

H.  &  E.  Wilkes,  for  British  Consul.  ^ 

OR  this: 

AFFIDAVIT  OF  SERVICE  OF  PROCESS. 

Southern  l>istrict  of  New  TorTc,  ss, 

John  J.  Young,  of  the  city  of  New  York,  student  at  law,  being  duly  sworn, 
says,  that  on  the  seventh  day  of  October,  instant,  he  served  copies  of  the  fore- 
going afladavit  and  notice  on  James  A.  Hamilton,  Robinson  &  Betts,  and  H. 
&  E.  Wilkes,  Esquires,  proctors  for  the  claimants  in  this  cause,  by  leaving  the 
same  in  their  respective  offices,  with  their  clerks. 

Sworn  Oct  7th,  1829,  John  J.  Young. 

before  me, 

E.  C.  Benedict,  U.  S.  Commissioner. 


No.  18. — Order  for  interlocutory  sale  of  a  ship  and  cargo. 

Peter  Harmony  and  Eliphalet 
Kingsbury 

The  ship  Waterloo,  her  Tackle, 
&c.,  and  Cargo. 

On  reading  and  filing  the  affidavit  of  Peter  Harmony,  and  the  admission  of 
the  proctors  for  the  respective  claimants,  and  on  motion  of  Mr.  Johnson,  proc- 
tor for  the  libellants.  It  is  ordered,  that  the  ship  Waterloo,  her  tackle,  ap- 
parel, and  furniture,  and  cargo,  be  sold  by  the  marshal,  on  six  days'  public 
notice,  and  that  a  venditioni  exponas  issue  accordingly ;  and  it  is  further  or- 
dered, that  the  marshal  bring  the  proceeds  of  such  sale  into  this  court,  and 
pay  the  same  to  the  clerk  thereof. 


No.  19.  — Venditioni  exponas. 

Southern  District  of  New  YorJc,  ss. 

The  President  of  the  United  States  of  America,  to  the 
Marshal  of  the  Southern  District  of  New  York,  Greeting : 
Whereas  a  libel  was  filed  in  the  District  Court  of  the  United 
[L.  S.]  States  for  the  Southern  District  of  New  York,  on  the  six- 

teenth day  of  September,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  twenty-nine,  by  Peter  Harmony  and 
Eliphalet  Kingsbury,  against  the  ship  Waterloo,  her  tackle, 
apparel,  furniture  and  cargo,  and  praying  that  the  same  may  be  condemned 
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and  sold  to  answer  the  prayer  of  the  said  libellants.  And  whereas,  the  said 
ship  and  cargo  have  been  attached  by  the  process  issued  out  of  the  said  dis- 
trict court,  in  pursuance  of  the  said  libel,  and  are  now  in  custody  by  yirtue 
thereof ;  and  such  proceedings  have  been  thereupon  had,  that  by  the  inter- 
locutory sentence  and  decree  of  the  said  court,  in  this  cause  made  and  pro- 
nounced, on  the  seventh  day  of  November,  one  thousand  eight  hundred  and 
twenty-nine,  the  said  ship,  her  tackle,  apparel,  and  furniture,  and  cargo,  were 
ordered  to  be  sold  by  you  the  said  marshal,  after  giving  six  days'  notice  of 
such  sale,  according  to  law.  •  Therefore  you,  the  said  marshal,  are  hereby 
commanded  to  cause  the  said  ship  Waterloo,  her  tackle,  apparel,  and  furni- 
ture, and  cargo,  so  ordered  to  be  sold,  to  be  sold  in  manner  and  form,  upon 
the  notice,  and  at  the  time  and  place  by  law  required,  and  that  you  have  the 
moneys  arising  from  such  sale  in  said  court,  at  the  city  of  New  York,  on  the 
third  Tuesday  of  November  next,  and  that  you  then  pay  the  same  to  the  clerk 
of  the  court ;  and  have  you  also  then  and  there  this  writ 

Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  Southern  District  of  New  York,  this  seventh  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
nine,  and  of  our  independence  the  fifty-third. 

Fred.  J.  Bktts,  Clerk. 


No.  20.  — The  rbturn  op  the  marshal. 

In  obedience  to  the  above  precept,  I  have  sold  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  cargo,  and  such  sale  amounts  to  thirty-nine  thous- 
and two  hundred  and  sixty-two  dollars  and  ninety  cents,  which  sum  I  have 
paid  to  the  clerk  of  this  court  as  I  am  a1)ove  commanded. 

Dated  this  22d  day  of  February,  1830. 

Thomas  Morris,  IT.  S.  MarshaL 


No.  21.  —  The  clerk's  receipt  to  the  marshal. 
United  States  District  Court, 


\ 


Peter  HARMOirr,  &c. 

The  ship  Waterloo,  &c 

New  York,  February,  22,  *1830. 
Received  from  Thomas  Morris,  Esq.,  marshal,  thirty-nine  thousand  two  hun- 
dred and  sixty-two  dollars  and  ninety  cents,  the  amount  of  the  proceeds  of 
the  said  ship  and  cargo,  sold  under  the  venditioni  exponas  in  this  cause. 

Fred.  J.  Betts,  District  Clerk. 
189,262.90. 
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Special  Motion, 
No.  22. — Application  by  the  mabbhal  for  leave  to  pay  the  duties  on 

CARGO   SOLD  BY  HIM. 

District  Court  of  the  U,  S.  for  the  Southern  Disi/rict  of  New  YorJc, 
Peter  Harmony,  &c 

The  ship  Waterloo,  &c. 

Gentlemen,  —  I  shall  apply  to  the  court  in  this  cause,  on  Wednesday,  the 
eleventh  day  of  November  instant,  for  leave  to  pay  to  the  collector  of  the  port 
the  duties  on  the  cargo,  out  of  the  proceeds  of  the  sale  thereof. 

November  7th,  1829. 

Yours,  &c., 

Thomas  Morris,'  Marshal. 

To  Isaac  A.  Johnson,  Esq.,  Proctor  f or  Libellant. 

James  A.  Hamilton. 

Robinson  &  Betts. 

H.  &  E.  Wilkes,  Proctors  for  Claimants. 

Due  service  admitted. 

Isaac  A.  JTohnson. 

James  A.  Hamilton. 

Robinson  &  Betts. 

H.  &  E.  Wilkes. 


No.  23.  —  Order  on  the  foregoing  application. 

It  being  made  to  appear  to  the  court  that  on  entering  the  said  ship  and 
cargo,  the  duties  on  said  cargo  were  secured  to  be  paid,  and  application  being 
now  made  on  the  part  of  the  marshal  of  the  district,  for  an  order  that  he  pay 
over  to  the  collector  of  the  port  the  amount  of  duties  so  secured  to  be  paid, 
and  due  notice  having  been  given  to  the  respective  parties  before  the  court, 
and  no  opposition  being  made  to  the  application,  it  is  ordered,  that  the  mar- 
shal forthwith  pay  to  the  said  collector  the  amount  of  such  duties,  and  that 
on  filing. the  proper  vouchers  of  such  payment,  the  said  vouchers  be  received 
as  part  of  the  return  to  ihevenditioni  expoimB  issued  in  this  cause. 


No.  24.  — Depositions  de  bene  esse.  — affidavit  of  necessity. 

DISTRICT  COURT  OF  THE*  UNITED  STATES, 

Southern  District  of  New  Torh. 

PetebT  Harmony  and  Eliphalet 
Kingsbury 

The  ship  Waterloo,  her  Tackle, 
&c.,  and  HER  Cargo. 

Souihem  District  of  New  TorJcy  ss, 
Eliphalet  Kingsbury,  one  of  the  libellants  above  named,  being  sworn,  saith, 
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that  he  was  master  of  the  brig  Merced,  of  New  York,  on  her  late  voyage  from 

Havana  to  Cadiz,  in  the  course  of  which  she  fell  in  with  the  above-mentioned 

ship  Waterloo  in  distress,  and  the  deponent  further  saith,  that  William  N". 

Winnett  was  first  mat«,  and  Caleb  L.  Upshur  was  the  second  mate  of  the  said 

brig,  upon  the  said  voyage,  and  that  William  Jackson,  James  Porter,  William 

Dyer,  John  Stivers,  James  Jamison,  William  Grant,  Joseph  Domingues,  and 

Nicholas  Yanino,  composed  the  residue  of  the  company  of  the  said  brig,  and 

Felix  Martinez,  who  was  working  his  passage  in  said  brig,  on  the  aforesaid 

voyage.     The  deponent  further  saith,  that  the  said  William  N.  Winnett,  Caleb 

L.  Upshur,  William  Jackson,  James  Porter,  William  Dyer,  John  Stivers,  James 

Jamison,  William  Grant,  Felix  Martinez,  Joseph  Domingues,  and  Nicholas 

Yanino,  are  witnesses  whose  testimony  is  necessary  for  the  libellants  in  the 

above  cause,  and  that  the  said  witnesses  are  all  seafaring  men,  and  are  bound 

on  a  voyage  to  sea,  as  he  is  informed,  and  believes. 

E.  Kingsbury. 
Sworn,  October  7th,  1829, 

before  me, 

E.  C.  Benedict,  U.  S.  Commissioner,  &c. 


No.  25.  —  Notice  from  the  magistrate  to  the  adverse  party  op  tak- 
ing DEPOSITIONS  DB  BENE  ESSE.  * 

DISTRICT  COURT  OF  THE  UNITED  STATES 

FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 


Peter  Harmony  and  Eliphalet 
eongsbury 

The  ship  Waterloo,  her  Tackle, 
Apparel,  and  Furniture,  and  Cargo. 


>■  Notice, 


Please  to  take  notice,  that  William  N.  Winnett,  Caleb  L.  Upshur,  James 
Porter,  William  Dyer,  John  Stevens,  James  Jamison,  and  William  Grant,  wit- 
nesses, whose  testimony  is  necessary  in  this  cause,  and  who  are  bound  on  a 
voyage  to  sea,  will  be  examined  {de  bene  esse)  on  the  part  of  the  libellants  in 
this  cause,  before  me,  a  Commissioner  duly  appointed  by  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York,  at  my  office,  No.  15 
Pine  Street,  in  the  city  of  New  York,  on  the  eighth  day  of  October  instant, 
at  nine  o'clock  in  the  forenoon,  at  which  time  and  place  you  are  hereby  noti- 
fied to  be  present,  and  put  interrogatories,  if  you  shall  think  fit. 

Dated  New  York,  the  7th  day  of  October,  A.D.  1829. 

Yours,  &c., 

E.  C.  Benedict,  U.  S.  Commissioner. 
To  James  A.  Hamilton,  Esq., 

Robinson  &  Betts,  Esqrs., 

H.  &  E.  Wilkes,  Esqrs., 

Proctors  for  the  Claimants. 
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No.  26. —  Proof  of  service. 


Southern  District  of  New  York,  ««. 

John  J.  Young,  of  the  said  city,  student-at-law,  being  duly  sworn,  deposeth 
and  saith — That  on  the  seventh  day  of  October,  instant,  he  served  a  copy  of 
the  annexed  notice  on  James  A.  Hamilton,  Esq. ,  proctor  for  the  United  States, 
by  delivering  the  same  to  a  man  attending  in  the  office  of  the  said  James  A. 
Hamilton ;  that  on  the  same  day  he  served  a  copy  of  the  said  notice  on  Robin- 
son &  Betts,  Esqrs.,  proctors  for  the  claimants  Barclay,  by  delivering  the  same 
to  a  derk  in  the  office  of  the  said  Robinson  &  Betts ;  and  that  on  the  same  day 
he  served  a  copy  of  the  said  notice  on  H.  &  E.  Wilkes,  Esqrs.,  proctors  for  the 
claimant  Buchanan,  by  delivering  the  same  to  E.  Wilkes,  Esq.,  personally,  and 
further  he  saith  not 

John  J.  Young. 

Sworn,  this  eighth  day  of  October, 
1829,  before  me, 

E.  C.  Benedict,  U.  S.  Commissioner,  &c 


No.  27.  —  SUBPCBNA  TO  TESTIFY  BEFORE  A  COMMISSIONER. 

ifeE  PRESroENT  OP  THE  UNITED  STATES  OF  AMERICA, 

To  William  K  Winnett,  Caleb  L.  Upshur,  William  Jack- 
son, James  Porter,  William  Dyer,  John  Stevens,  James  Jami- 
son, William  Grant,  Felix  Martinez,  Joseph  Domingues,  and 
[L.  S.]  Nicholas  Yanino,  Greeting:  We  command  you,  that  all  and 

singular  business  and  excuses  being  laid  aside,  you  and  each 
of  you  be  and  appear  in  your  proper  persons,  before  Erastus 
C.  Benedict,  a  commissioner  appointed  by  the  Circuit  Court 
of  the  United  States  of  America  for  the  Southern  District  of  New  York,  at  his 
office.  No.  15  Pine  Street,  in  the  city  of  New  York,  in  the  said  Southern  Dis- 
trict of  New  York,  on  the  eighth  day  of  October,  one  thousand  eight  hundred 
and  twenty-nine,  at  nine  o^clock  in  the  forenoon  of  the  same  day,  to  testify  all 
and  singular  what  you  and  each  of  you  may  know  in  a  certain  cause  now 
depending  undetermined  in  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  New  York,  wherein  Peter  Harmony  and  Eliphalet  Kings- 
bury are  libellants  against  the  ship  Waterloo,  her  tackle,  &c,  and  cargo,  on 
the  part  of  the  libellants.  And  this  you  or  either  of  you  are  not  to  omit,  under 
the  penalty  upon  each  and  every  of  you  of  two  hundred  and  fifty  dollars. 

Witness,  Samuel  R  Betts,  Esquire,  Judge  of  the  District  Court  of  the  United 
States,  at  the  city  of  New  York,  the  seventh  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-nine. 

Fred.  J.  Betts,  Clerk. 
Isaac  A.  Johnson,  Proctor.  • 

33 
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No.  28. —  BUBPOCNA  TICKBT. 

By  virtue  of  a  writ  of  subpcena,  to  you  directed  and  herewith  ^own,  you 
are  commanded,  and  firmly  enjoined,  that,  laying  all  other  matters  aside,  and 
notwithstanding  any  excuse,  you  be  and  appear  in  your  proper  person,  before 
Erastus  C.  Benedict,  a  Conmiissioner  duly  appointed  by  the  Circuit  Court  of 
the  United  States  of  America,  for  the  Southern  District  of  New  York,  at  his 
office.  No.  15  Pine  Street,  in  the  city  of  New  York,  on  the  eighth  day  of  Octo- 
ber, inst.,  at  nine  o'clock  in  the  forenoon  of  the  same  day,  to  testify  all  and 
every  thing  which  you  may  know  in  a  certain  cause  now  depending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
wherein  Peter  Harmony  and  £liphalet  Kingsbury  are  libellants  against  the  ship 
Waterloo,  her  tackle,  &c,  and  cargo,  on  the  part  of  the.  libellants.  And  this 
you  are  not  to  omit,  under  the  penalty  of  two  hundred  and,  fifty  dollars. 

Dated  this  seventh  day  of  October,  1829. 
By  the  Court, 

Isaac  A.  Johnson. 

Proctor  for  libellants. 

To  William  F.  Winnett. 


No.  29. —  Deposition.  * 

UNITED  STATES  OP  AMERICA. 

Southern  District  of  New  York,  City^  County ,  and  State  of  Neio  TorJc,  w. 

On  this  eighth  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-nine,  before  me,  Erastus  C.  Benedict,  a  commissioner 
duly  appointed  by  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  under  and  by  virtue  of  the  act  of  Congress,  '*for  the 
more  convenient  taking  of  affidavits  and  bail  in  civil  causes,  depending  in  the 
courts  of  the  United  States,"  passed  Febuary  twentieth,  1812,  personally  ap- 
peared at  my  office,  in  the  city  of  New  York,  in  the  said  Southern  District  of 
New  York,  William  N.  Winnett,  Caleb  L.  Upshur,  William  Jackson,  James 
Porter,  William  Dyer,  John  Stevens,  James  Jamison,  and  William  Grant, 
witnesses  on  the  part  of  the  libellants  in  a  certain  civil  cause  of  admiralty 
and  maritime  jurisdiction,  now  depending  and  undetermined  in  the  District 
Court  of  the  United  States,  for  the  Southern  District  of  New  York,  wherein 
Peter  Harmony  and  Eliphalet  Kingsbury  are  libellants  against  the  ship 
Waterloo,  her  tackle,  apparel,  and  furniture,  and  cargo,  and  James  Buchanan, 
Henry  Barclay,  and  George  Barclay,  and  the  United  States  of  America,  are 
claimants.  And  the  said  William  N.  Winnet  having  been  by  me  first  cau- 
tioned and  sworn  to  testify  the  whole  truth,  did  thereupon  depose  and  say  — 
That  he  is  twenty-five  years  old ;  that  he  was  chief  mate  of  the  brig  Merced,  on 
her  late  voyage  from  Havana  to  New  York,  and  that  Eliphalet  Kingsbury  was 
master  of  said  brig ;  that  the  said  brig  is  of  about  two  hundred  and  sixty  tons 
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burthen.     The  said  brig  sailed  from  'Havana  on  the  nineteenth  day  of  August 
last,  bound  to  Cadiz,  as  he  supposes,  with  a  cargo  of  sugar,  cochineal,  and 
segars ;  that  on  the  twenty-seventh  day  of  August  last,  about  half -past  two  in 
the  afternoon  (sea  time),  m  latitude  34°  4'  N.,  longitude  75°  15'  W.,  they  fell 
in  with  the  wreck  of  a  ship  which  had  the  words  **  Waterloo  of  London  "  on 
her  stem;  that  deponent,  with  four  men  from  brig  Merced,  boarded  said 
wreck  with  the  boat  of  the  Merced.     The  main-mast  and  the  mizzen-mast 
were  carried  away  by  the  board;  that  at  that  time  the  captain  of  the  brig 
Orion  and  some  of  his  men  were  on  board,  and  the  brig  Orion  close  by ;  that 
the  captain  of  the   Orion  represented  himself  to  be  the  captain  of  the  brig 
Orion  of  Baltimore ;  that  the  said  master  and  men  of  the  Orion  appeared  to  be 
taking  from  the  wreck  whatever  they  thought  of  use  to  them,  and  easily  mov- 
able.    The  captain  of  the  Orion  represented  to  deponent  that  the  wreck  was 
in  a  sinking  state,  and  that  it  was  sickly  below ;  that  his  men  could  not  re- 
main below  but  a  few  minutes  at  a  time.     The  captain  of  the  Orion  said  that 
he  did  not  intend  taking  out  the  cargo,  as  he  supposed  the  ship  would  sink 
before  morning,  and  he  requested  the  deponent  to  give  his  compliments  to 
Captain  Kingsbury,  and  tell  him  that  the  vessel  was  in  a  sinking  state,  and 
that  he  (the  captain  of  the  Orion)  would  not  take  her  in  tow,  because  she 
would  sink,  and  no  one  could  live  on  board  of  her.     Deponent  went  into  the 
cabin  of  the  wreck,  but  could  not  remain  more  than  a  few  moments,  because 
of  the  offensive  smell,  which  was  so  offensive  that  he  thinks  a  man  could  not 
live  below  deck ;  that  even  the  rats  were  found  dead  below.     That,  while  on 
board  the  wreck,  a  cargo  book  was  thrown  up  out  of  the  cabin  by  one  of  the 
Orion's  crew,  and  deponent  picked  it  up  as  a  prize,  and  put  it  in  his  hat. 
That  none  of  the  crew  of  the  Waterloo  were  then  on  board  of  her,  nor  was  any 
person  there  except  the  persons  from  the  Orion  and  the  Merced ;  that  deponent 
remained  on  board  the  Waterloo  about  fifteen  minutes,  when  he  returned  to 
the  Merced  with  the  said  cargo  book,  which  he  delivered  to  Captain  Kings- 
bury, together  with  the  message  from  the  captain  of  the   Orion  to  Captain 
Kingsbury,  and  Captain  Kingsbury  thereupon  went  on  board  the  Waterloo, 
and  remained  there  about  three-quarters  of  an  hour,  and  then  returned  to  the 
Merced ;  that  the  Merced  remained  about  the  wreck  all  that  night.     The  next 
morning  the  brig  Orion  was  not  in  sight,  and  her  captain  and  men  had  aban- 
doned the  wreck,  and  the  weather  in  the  morning  was  very  squally,  and  the 
Merced  was  under  double-reefed  topsails,   diat  in  the  morning  the  captain 
declared  his  intention  of  having  the  wreck  again   boarded,  and  thereupon 
called  the  brig's  crew  aft  and  stated  to  them  that  he  believed  the  Waterloo 
and  her  cargo  were  of  much  value,  and  asked  them  if  they  were  willing  to 
obey  his  orders  on  board  the  wreck  as  well  as  on  board  the  brig,  and  to  assist 
in  taking  the  wreck  into  some  port,  and  they  all  expressed  such  willingness. 
And  thereupon  deponent,  with  four  men  of  the  Merced's  crew,  boarded  the 
wreck,  the  sea  being  at  that  time  tremendous  rough — this  was  about  eight 
o'clock  in  the  morning.     That,  upon  getting  on  board,  he  sounded  the  pumps, 
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and  found  about  twelve  feet  of  water  in  the  hold  ;  that,  after  sounding  the 
pumps,  the  next  thing  that  was  done  was  to  get  all  the  small  lines  that  could 
be  found  on  board  the  wreck,  to  take  on  board  the  Merced,  to  make  a  hauling 
line  to  draw  the  hawser  from  the  Merced  to  the  wreck.  During  that  day  the 
pumps  were  manned,  and  kept  going,  and  during  the  whole  time  the  wreck 
was  so  much  by  the  head  that  the  sea  was  up  to  her  hawser  holes,  and  none  of 
the  water  pumped  run  out  of  the  scuppers  during  the  first  day,  but  the  same 
ran  out  of  the  hawser  holes.  That  during  that  day  they  cut  away  all  the 
rigging  and  spars  that  seemed  to  impede  her.  That  the  loss  of  the  main-mast 
and  mizzen-mast  were  evidently  the  effect  of  a  heavy  gale.  That  all  the  rig- 
ging on  the  larboard  side  had  been  cut  away,  square  up  to  the  bulwarks ;  the 
vessel  evidently  having  been  on  her  beam  ends.  There  were  no  boats  belong- 
ing to  the  wreck,  and  the  davits  were  carried  away.  The  guard  irons  had 
been  torn  from  the  channels,  and  the  chain  bolts  were  badly  wrenched,  so 
mucli  so  as  to  cause  her  to  leak  badly.  One  of  the  ring  bolts  on  deck  had 
been  torn  out,  and  the  camboose  was  entirely  destroyed,  and  there  were  no 
cables  on  board-  The  bulwarks  and  rails  were  stove  in  on  both  sides,  and 
were  a  complete  wreck.  The  starboard  side  was  much  injured  The  vessel 
itself  was  a  complete  wreck.  That  she  appeared  to  have  been  thrown  on  her 
beam  ends  on  the  starboard  side.  That  when  deponent  went  on  board  in  the 
morning  she  had  a  list  to  port.  The  rigging  was  hanging  to  the  chain  bolts 
on  the  starboard  side,  and  the  spars  were  lying  about  the  deck ;  the  main  top- 
mast breast  back  stay  bolts  and  the  top  gallant  back  stay  bolts  torn  out  by  the 
weight  of  the  rigging.  That  they  had  great  difficulty  in  getting  the  wreck  in 
tow  of  the  Merced  She  was  attached  to  the  Merced  by  a  hawser  from  the 
stern  of  the  Merced  to  the  ship's  windlass,  and  also  fastened  to  the  windlass 
bits  of  the  brig.  The  sea  was  running  high  at  the  time  of  making  her  fast ; 
several  attempts  were  made  to  fasten  her  before  they  succeeded  This  was 
attended  with  danger  as  well  as  difficulty,  on  account  of  the  sea.  They  were 
obliged  to  get  small  lines  from  the  ship  and  fasten  them  to  the  hawser.  It 
took  about  two  and  a  half  or  three  hours  to  accomplish  getting  the  wreck  in 
tow ;  the  wind  during  all  this  time  was  fresh,  and  they  were  employed  in  a 
boat  of  the  Merced,  with  considerable  danger.  In  a  day  or  two  afterwards 
they  attached  the  wreck  by  means  of  another  hawser.  That  afterwards, 
during  the  time  of  bringing  in  said  vessel,  the  crew  of  the  Merced  were 
constantly  employed  in  pumping  by  turns.  About  eight  days  after  taking  her 
in  tow,  one  of  the  pumps  became  choked,  and  but  one  could  thereafter  be 
used ;  the  crew,  by  constant  pumping,  became  entirely  exhausted  The  men 
relieved  each  other  at  the  pumps,  day  and  night,  every  half  hour,  till  they 
took  a  pilot.  They  were  so  much  exhausted  that  they  were  obliged  to  sit 
down  at  the  pumps,  and  have  field  beds  of  old  canvas  alongside  of  the  pumps 
to  lie  down  on.  That  generally,  while  they  had  the  wreck  in  tow,  the 
weather  was  bad  and  the  sea  very  high.  Tlie  vessel  labored  and  strained 
much.     About  the  third  of  September  they  experienced  a  heavy  gale,  which 
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threw  the  Waterloo  on  her  beam  ends,  and  caused  her  to  leak  to  an.  alarming 
extent,  and  in  order  to  right  her  they  cut  away  the  foremast,  and,  the  egging 
attached  to  it ;  cut  away  the  starboard  anchor,  and  cleared  the  decks  of  every 
thing  movable,  and  succeeded,  with  much  trouble,  in  righting  her.  Previous 
to  her  being  thrown  on  her  beam  ends,  as  last  aforesaid,  the  water  in  her  hold 
had  been  reduced  to  about  three  feet;  shortly  afterwards  the  leak  had  in- 
creased so  much  that  she  had  seven  feet  of  water  in  her  hold.  That  they  then 
feared  she  would  sink,  and  wore  ship,  and  got  the  low  side  to  the  wind. 
That  the  apprehensions  of  the  men  were  so  great  that  they  all  got  into  the 
jolly  boat  to  save  their  lives,  and  begged  the  deponent,  for  God's  sake,  to  get 
in  too ;  deponent,  however,  persuaded  them  to  return  on  board  the  ship.  That 
on  or  about  the  fifth  of  September  they  encountered  a  somewhat  more  severe 
gale,  which  knocked  the  ship  again  on  her  beam  ends.  She  lay  so  low  in  the 
sea  that  the  water  came  in  on  her  poop  deck,  and  the  leak  gained  three  feet  in 
one  hour  while  she  lay  thus.  They  finally  succeeded  in  righting  her,  with 
much  difficulty.  The  sea  made  a  complete  breach  over  her  while  she  lay  thus. 
That  all  the  Merced's  crew  were  then  on  board  the  Waterloo,  except  the 
captain,  the  cook  and  steward,  and  two  men,  who  were  invalids.  That  so 
few  men  were  left  on  board  the  Merced  that  it  took  about  twelve  hours  to  re- 
duce her  to  her  proper  sails.  Deponent  saw  Captain  Kingsbury  on  the  topsail 
and  lower  yards  reefing  and  furling  sails  himself.  The  gale  abated  in  about 
twenty-four  hours,  during  which  time  the  wreck  labored  and  strained  very 
much,  and  the  leak  increased  in  spite  of  their  exertions,  making  the  situation 
of  all  on  board  very  dangerous.  They  finally  arrived  off  Sandy  Hook,  Sep- 
tember the  eleventh,  and  took  a  pilot  on  board,  and  arrived  at  the  quarantine 
ground  on  the  twelfth  of  September.  That  during  all  the  time  while  on 
board  the  wreck,  they  were  in  constant  danger  of  sinking,  and  suffering  every 
kind  of  privation.  The  pumps  were  kept  constantly  going,  and  they  had  very 
little  hope  of  bringing  the  vessel  in.  They  were  constantly  engaged  in  stop- 
ping leaks  and  making  her  as  tight  as  possible.  They  could  not  at  any  time 
carry  any  sail  on  the  Waterloo.  When  they  took  possession  of  her  she  drew 
about  nineteen  and  a  half  feet  at  the  stem.  She  appears  to  be  a  ship  of  four 
or  five  hundred  tons.  The  cargo  has  been  discharged  since  her  arrival,  and 
consisted  of  sugar,  rum,  coffee,  lance-wood  and  arrow-root.  Deponent  verily 
believes  that  the  wreck  would  have  sunk  in  eight  hours  from  the  time  the 
Merced  took  her  had  she  been  left  to  herself.  The  crew  of  the  Merced,  includ- 
ing the  captain  and  one  man  who  worked  his  passage,  consisted  of  twelve 
persons,  the  said  man  who  worked  his  passage  aided  in  saving  the  vessel  as 
much  as  the  other  men.  Two  or  three  of  the  men,  from  the  excessive  labor, 
had  their  feet  swelled  and  were  otherwise  injured,  and  deponent  verily  believes 
that  all  the  crew  of  the  Merced  were  injured  in  health  by  their  exertions  in 
saving  the  Waterloo.  They  were  constantly  on  deck,  and  never  slept  below 
wliile  the  Waterloo  was  in  tow.  They  were  frequently  in  danger  of  being 
swept  from  the  deck  by  the  sea  breaking  over  them.     That  during  the  time 
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that  the  Waterloo  was  in  tow,  Captain  Kingsbury  exerted  himaelf  in  navigating 
the  Merced,  doing  the  duty  of  a  man  before  the  mast  in  addition  to  his  own 
duties.  That  the  brig  Merced  was,  in  deponent's  opinion,  worth  about 
eighteen  thousand  dollars.  The  brig  Merced  was  not  chafed,  or  strained,  or 
hurt  at  all,  by  taking  the  Waterloo  in  tow,  but  was  frequently  in  a  dangerous 
situation.  That  it  was  a  perilous  undertaking  for  so  small  a  vessel  as  the 
Merced  to  take  such  a  wreck  in  tow. 

Being  cross  examined  on  the  part  of  the  claimants,  Barclay,  he  says  —  That 
they  were  on  the  usual  course  to  Cadiz,  and  were  running  with  the  Gulf 
Stream  as  usuaL  when  they  fell  in  with  the  Waterloo.  That  deponent  knew 
of  no  intention,  on  the  part  of  the  captain,  to  stop  at  New  York,  or  any  other 
port.  That  they  were  on  the  same  course  which  they  would  have  been,  if  go- 
ing to  New  York,  or  any  part  of  Europe.  The  captain  and  crew  of  the  Orion 
left  the  Waterloo  about  sunset,  to  return  to  the  Orion.  That  deponent  discov- 
ered the  next  morning  after  they  took  possession  of  the  Waterloo,  that  she 
floated  lighter  in  the  water,  and  that  the  pumping  had  reduced  the  water  in 
her  hold.  That,  on  the  day  on  which  they  took  possession  of  the  wreck,  the 
deponent,  after  having  cut  away  what  would  impede  the  Waterloo,  set  about 
looking  for  the  leaks,  and  endeavored  to  stop  them.  The  leaks  were  princi- 
pally on  the  starboard  side,  in  the  wake  of  the  main  and  mizzen  channels. 
The  leaks  were  stopped  from  the  outside,  by  slinging,  in  a  bowline  knot. 
The  hatches  were  left  open  for  four  or  five  days  to  purify  the  air,  and  thus  to 
enable  deponent  to  stay  below  a  few  minutes  at  a  time. 

[Examination  closed  for  this  day ;  adjourned  till  to-morrow,  October  ninth, 
at  nine  o'clock,  a.m.] 

Oct.  12th,  1829. — The  cross  examination  of  the  deponent,  William  N. 
Winnett,  being  resumed  by  the  proctor  for  the  claimant,  Barclay,  he  says  — 
For  two  or  three  days  previous  to  falling  in  with  the  Waterloo,  they  had 
strong  symptoms  of  a  very  heavy  gale.  Deponent  kept  the  log.  In  the  morn- 
ing of  the  day  on  which  they  fell  in  with  the  Waterloo,  there  was  a  moderate 
breeze  and  pleasant  weather.  Observation  was  taken  that  day ;  they  were  in 
the  Gulf  Stream  when  they  fell  in  with  the  wreck.  The  winds  which  they  en- 
countered, while  bringing  in  the  Waterloo,  were  principally  head  winds  and 
blowing  weather.  The  men  had  no  specific  sickness  on  their  arrival,  except 
their  swelled  hands  and  feet,  and  the  consequences  of  their  fatigue*;  their  eyes 
were  sore  from  want  of  sleep.  Deponent  does  not  know  that  he  was  able  to 
go  on  in  the  Merced  and  perform  his  duty,  but  he  was  not  disposed  to  go  on 
in  her,  had  he  been  able.  The  Merced  remained  in  New  York  ten  days  or  a 
fortnight — not  longer.  Storms  are  frequent  off  Cape  Hatteras.  Deponent 
thinks  they  were  towards  Cape  May  on  the  third  of  September.  Both  the 
gales  of  the  third  and  fifth  of  September  were  dead  ahead.  During  their  con- 
tinuance the  vessel  lay  close  to  the  wind  —  made  little  or  no  headway  and 
plenty  of  leeway. 

On  further  direct  examination,  he  says — A  ship  is  said  to  be  on  her  beam 
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ends,  when  her  gunwales  are  under  water.  The  Waterloo,  in  the  two  gales, 
was  in  that  situation.  The  wreck,  when  they  took  possession  of  her,  was  two 
planks  lower  in  the  water  forward  than  when  they  first  fell  in  with  her  and 
boai^ed  her. 

Wm.  N.  WmNBTT. 

Taken,  subscribed,  and  sworn,  Oct. 
8th,  1829,  before  me,  ^ 

E.  C.  Benedict. 

And  the  said  Caleb  L.  Upshur,  having  been  by  me,  &c.,  &c     And  so  on 
with  the  other  witnesses. 


No.  80.  —  Cebtipicate  of  commissioner. 
JJNITED  STATES  OF  AMERICA. 

« 

Southern  District  of  New  Torh,  ss. 

I,  Erastus  C.  Benedict,  a  commissioner  duly  appointed  by  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York,  under  and  by 
virtue  of  the  **  Act  for  the  more  convenient  taking  of  affidavits  and  bail  in 
civil  causes  depending  in  the  courts  of  the  United  States,"  passed  February 
20th,  1812,  do  hereby  certify,  that  the  reason  for  taking  the  foregoing  deposi- 

4 

tion  is,  that  the  testimony  of  the  witnesses  aforesaid  is  necessary  in  the  cause 
in  the  caption  of  the  said  deposition  named,  and  that  they  are  bound  on  a 
voyage  to  sea ;  that  a  notification  of  the  time  and  place  of  taking  the  said 
deposition,  signed  by  me,  was  made  out  and  served  on  James  A.  Hamilton, 
Esquire,  proctor  for  the  United  States,  on  Robinson  &  Betts,  Esquires,  proc- 
tors for  the  claimants  Barclay,  and  on  H.  &  E.  Wilkes,  Esqrs.,  proctors  for 
the  claimant  Buchanan,  all  residing  in  the  city  of  New  York,  on  the  seventh 
day  of  October,  instant,  to  be  present  at  the  taking  of  the  deposition,  and  to 
put  interrogatories,  if  they  might  think  fit,  of  which  notice  a  copy  is  hereto 
annexed,  marked  A. 

That  on  the  eighth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-nine,  I  was  attended  by  the  proctors  aforesaid,  and 
by  Isaac  A.  Johnson,  Esquire,  the  proctor  for  the  Ubellants,  and  by  the  said 
witnesses ;  and  each  of  the  witnesses  was  by  me  carefully  examined  and  cau- 
tioned, and  sworn  to  testify  the  truth,  and  the  testimony  by  him  given  was  by 
me  reduced  to  writing,  and  thereafter  subscribed  by  the  said  witness  in  my 
presence.  And,  that  I  am  not  of  counsel  or  attorney  to  either  of  the  par- 
ties, nor  in  any  way  interested  in  the  event  of  the  cause  named  in  the  said 
caption. 

E.  C.  Benedict, 

•    U.  S.  Commissioner  for  the  Southern  District  of  New  York. 


I 
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No.  81. —  EkDOBSEMENT   and    DIBECTION    of    the  DEP06ITTON8  AFTEB  BECfO 

SEALED  UP. 

Peter  H^mont,  &c,    |  Depositions  on  the  part  of  the  libellants. 
The  ship  Waterloo,  &c  )  ^-  ^-  Benedict,  U.  S.  Commissioner. 

To  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 

New  York. 

It  is  also  proper  that  the  commissioner  should  write  his  name  across  the 
seaL 


No.  32. — Order  to  open  depositions  in  court. 

On  motion  of  Mr.  Johnson,  proctor  for  the  libellants,  Ordered,  that  the  de- 
positions taken  in  this  cause,  and  remaining  under  the  seal  of  E.  0.  Benedict, 
Esq.,  the  commissioner,  be  now  opened. 


No.  33. —  Order  for  commission  or  dedimus  potest atem. 


Peter  Harmont, 
ts. 
The  ship  Waterloo 


,  &c,    I 

00,  &c.  ) 


On  reading  and  filing  a  consent  of  the  proctors  of  the  several  claimants  in 
this  cause,  and  on  motion  of  Mr.  Johnson,  proctor  for  the  libellants.  Ordered, 
that  a  commission  issue  therein  to  John  Scott,  John  Glenn,  and  Hobert  Purvi- 
ance.  Esquires,  of  Baltimore,  directing  them  to  examine  Cornelius  F.  Driscoll, 
upon  interrogatories  to  said  commission  annexed. 


No.  34. — Dbdoius  potestatem. 

The  President  of  the  United  States  of  America,  to  John 
Scott,  John  Glenn,  and  Robert  Purviance,  Esquires,  of  Bal- 
timore, Greeting :  Know  ye,  that  we,  in  confidence  of  your 
[L.  S.]  prudence  and  fidelity,  have  appointed  you,  and  by  these 

presents  do  give  you,  or  any  two  of  you,  full  power  and 
authority  to  examine  Cornelius  F.  Driscoll,  now  or  lately  the 
master  of  the  brig  Orion,  of  Baltimore,  as  a  witness  in  a  cer- 
tain cause  depending  in  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  New  York,  wherein  Peter  Harmony  and  Eliphalet  Elngs- 
bury  are  libellants,  against  the  ship  Waterloo,  her  tackle,  &c.,  and  her  cargo, 
on  the  part  of  the  said  libellants,  upon  oath  upon  the  interrogatories  annexed 
to  this  commission,  and  to  return  the  same  annexed  to  this  commission  unto 
the  said  court,  with  all  convenient  speed,  closed  up  under  the  seals  of  you  or 
any  two  of  you,  the  said  commissioners. 
Witness,  Samuel  R  Bctts,  Esquire,  judge  of  the  said  court,  at  the  Southern 
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District  of  New  York,  this  sixth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-nine,  and  of  our  independence  the 
fifty-fourth. 

Fbed.  J.  Betts,  Clerk. 
Isaac  A.  Johksok,  Proctor. 


No.  85.  — The  retukn  of  the  commissioners. 

The  execution  of  this  commission  appears  in  certain  schedules  hereto  an- 
nexed. 


John  Scott, 
John  Glenn, 


u 


Commissioners. 


No.  36. — Direct  interrogatories. 

United  States  District  Court  for  the  Southern  District  of  New  Tori. 

Interrogatories  to  be  administered  to  DriscoU,  of  Baltimore,  in  the  State  of 
Maryland,  a  witness  to  be  produced,  sworn,  and  examined  in  a  certain  cause 
of  admiralty  and  maritime  jurisdiction,  now  pending  in  the  District  Court  of 
the  United  States,  in  and  for  the  Southern  District  of  New  York,  wherein 
Peter  Harmony  and  Eliphalet  Kingsbury  are  libellants,  against  the  ship  Water- 
loo, and  her  cargo,  and  Henry  Barclay  and  George  Barclay,  and  James  C. 
Buchanan,  and  James  A.  Hamilton,  District  Attorney  of  the  United  States,  are 
claimants,  on  the  part  and  behalf  of  the  libellants  before  the  commissioners 
in  the  writ  hereto  annexed  named. 

First  Interrogatory,  — What  is  your  name,  age,  place  of  residence,  and  busi- 
ness or  profession  ? 

SeeoTid  Interrogatory.  —  Were  you,  or  were  you  not,  master  6f  the  brig  Orion, 
on  a  voyage  from  Porto  Cabello  to  Baltimore,  in  the  month  of  August  last  ? 
If  yea,  at  what  time  did  you  sail  from  Porto  Cabello  and  when  did  you  arrive 
at  Baltimore? 

Third  Interrogatory.  — Did  you  or  did  you  not  during  the  voyage  aforesaid, 
fall  in  with  the  wreck  of  the  ship  Waterloo  of  London  ?  If  yea,  on  what  day, 
and  in  what'  latitude  and  longitude  was  the  said  ship  Waterloo  when  you  so 
fell  in  with  her?  Did  you  or  did  yon  not  board  the  said  ship,  and  was  she 
not  entirely  deserted  and  abandoned  by  her  crew,  or  was  any  one  or  more  of 
her  crew  on  board  of  her  ?  Were  any  of  her  masts  carried  away,  and  which, 
if  any  ?  Did  the  said  masts  appear  to  have  been  carried  away  by  violence  and 
stress  of  weather*  or  how  otherwise  ?  Was  any  and  what  injury  done  to  her 
hull  by  the  carrying  away  of  the  said  masts  ?  Was  there  or  not  any,  and  if 
any,  how  much,  water  in  the  hold  of  the  said  ship,  and  did  she  or  did  she  not 
appear  to  be  in  a  sinking  condition  ?  Was  she  down  by  the  head,  and  if  so, 
how  long  ?  Did  you  go  below  ?  If  you  did,  how  long  did  you  remain  there  ? 
Was  there  any  sickly  or  offensive  smell  below,  and  could  or  could  not  any 


622  APPENDIX, 

person  remain  below  for  any  and  what  length  of  time  ?  Could  or  could  not 
any  person  have  remained  in  the  cabin  over  two  or  three  minutes  at  a  time, 
and  if  not,  why  ?  Were  or  were  not  any,  and  if  any,  how  many,  of  your  men 
taken  sick  while  on  board  the  wreck,  and  what,  according  to  your  best  judg- 
ment, opinion,  and  belief,  was  the  cause  of  such  sickness,  and  was  it  or  not 
caused  by  the  smell  in  and  from  the  cabin  and  hold  of  the  wreck  or  how 
otherwise  ?  Was  or  was  not  the  said  ship  a  complete  wreck,  and  did  you  or 
did  you  not  abandon  her  in  the  belief  that  she  was  sinking,  and  did  you  or 
not  conceive  it  possible  to  get  the  said  wreck  into  any  port  ?  declare  fully. 

Fourth  Interrogatory,  — Did  or  did  not  the  brig  Merced,  of  New  Tork,  faU 
in  with  the  said  wreck,  at  or  about  the  time  you  did,  and  did  or  did  not  any, 
and  if  any,  how  many,  of  the  Merced's  crew  board  the  Waterloo  while  you 
were  on  board  of  her  ?  Did  you  or  not  declare  to  them  your  intention  of 
abandoning,  the  ship,  and  did  you  or  not  express  your  belief  that  she  would 
sink  before  morning,  or  what  did  you  say  in  relation  thereto?  How  long 
after  leaving  the  wreck  did  you  remain  in  sight  of  her,  and  was  or  was  not 
the  wreck  in  sight  on  the  morning  after  you  fell  in  with  her  ? 

Fifth  Interrogatory,  —  Do  you  know  of  any  other  matter  or  thing  material 
or  necessary,  or  that  may  tend  to  the  benefit  and  advantage  of  the  libellants  in 
this  cause  ?  If  yea,  state  the  same  as  fully  and  particularly  as  if  you  were 
thereunto  specially  interrogated. 

Isaac  A.  Johnson,  Proctor  for  Libellants. 
David  B.  Ogden,  Advocate  for  libellants. 


Kg.  37.  —  Cross  interrogatoriks. 

Dutrict  Court  of  the  United  States  in  and  for  the  Southern  Dietrict  of  New 

Ytxrh 

Cross  Interrogatories  to  be  administered  to  Driscoll,  of  Baltimore,  in  the 
State  of  Maryland,  a  witness  to  be  produced,  sworn  and  examined  in  a  certain 
cause  of  admiralty  and  maritime  jurisdiction,  now  pending  in  the  District 
Court  of  the  United  States  in  and  for  the  Southern  District  of  New  York, 
wherein  Jamee  A.  Hamilton,  District  Attorney  of  the  United  States  on  behalf 
of  the  United  States,  and  others,  are  claimants,  and  Peter  Harmony  and  Eli- 
phalet  Kingsbury  are  libellants,  against  the  ship  Waterloo,  and  her  cargo,  on 
the  part  and  behalf  of  the  United  States,  before  the  commissioners  in  the  writ 
hereunto  annexed  named. 

First,  If  in  answer  to  the  third  direct  interrogatory,  you  answer,  that  you 
did,  in  August  last,  fall  in  at  sea  with  the  wreck  of  the  brig  Waterloo,  of 
London,  state  particularly,  clearly,  and  explicitly,  the  latitude  and  longitude 
in  which  the  said  ship  Waterloo  was,  when  you  fell  in  with  her,  and  also 
what  port  was  the  next  direct  port  from  the  place  at  which  the  said  wreck 
wajB,  and  particularly  the  state  and  direction  of  the  wind  at  the  time  you  left 
the  said  wreck,  and  whether  it  would  not  have  been  easier  and  less  hazardous 
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to  have  taken  the  said /wreck  into  one  of  the  porta  of  some  one  of  the  West 
India  Islands,  or  some  other  port  not  in  the  United  States,  than  to  have 
brought  her  into  the  port  of  New  York. 

Last  Interrogatory.  —  If  yon  know  any  other  matter  or  thing  material  or 
necessary  to  the  claimants,  the  United  States,  state  the  same  as  fully  as  if  you 
had  been  particularly  interrogated. 

Jambs  A.  HAikOLTON, 

District  Attorney  of  the  U.  8.  for  the  Southern 

District  of  New  York. 
Philip  Hamiltok,  of  CounseL 


No.  88.  — ^Thb  deposition. 

Deposition  of  witnesses  produced,  sworn,  and  examined  on  the  thirteenth 
day  of  November,  in  the  year  of  our  Lord  eighteen  hundred  apd  twenty-nine, 
by  virtue  of  a  commission  issued  out  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  to  us,  the  undersigned  commis- 
sioners directed,  for  the  examination  of  Cornelius  N.  DriscoU,  a  witness  in  a 
certain  cause  there  depending  and  at  issue,  wherein  Peter  Harmony  and  Eli- 
phalet  Kingsbury  are  libellants  against  the  ship  Waterloo,  her  tackle,  &a, 
and  her  cargo,  on  the  part  and  behalf  of  libellants,  as  follows : 

Cornelius  F.  DriscoU,  of  the  city  of  Baltimore,  being  produced,  sworn,  and 
examined,  on  behalf  of  the  libellants,  doth  depose  as  follows : 

First.  To  the  first  interrogatory,  he  saith  —  That  his  name  is  Cornelius  P. 
DriscoU,  aged  twenty-eight  years,  his  place  of  residence  is  the  city  of  Balti- 
more, and  a  mariner  by  profession. 

Second.  To  the  second  interrogatory,  he  saith  —  That  he  was  master  of  the 
brig  Orion,  on  a  voyage  from  Porto  CabeUo  to  Baltimore,  in  the  month  of 
August  last.  He  saUed  from  Porto  CabeUo  on  the  sixth  of  said  month  of 
August,  and  arrived  at  Baltimore  about  the  twenty-eighth  or  twenty-ninth  of 
said  month. 

Third.  To  the  third  interrogatory,  he  saith  —  That  during  the  said  voyage, 
and  on  the  twenty-sixth  of  August  aforesaid,  he  feU  in  with  the  wreck  of  the 
ship  Waterloo,  of  London ;  the  said  ship  was  in  the  latitude  of  thirty-four  de- 
grees four  minutes,  wid  the  longitude  of  seventy-five  degrees  and  some 
minutes,  when  he  so  feU  in  with  her.  He  boarded  the  said  ship.  She  was 
entirely  deserted  and  abandoned  by  her  crew ;  there  were  none  of  her  crew  on 
board  of  her.  Her  main  and  mizzen  masts  were  carried  away  by  the  board. 
The  said  masts  appeared  to  be  carried  away  by  violence  and  stress  of  weather. 
Her  bulwarks  were  gone  entirely  on  her  main  decks  and  some  of  the  chain 
bolts  were  drawn  out  in  consequence  of  the  carrying  away  of  the  masts*  She 
did  appear  to  be  in  a  sinking  condition ;  there  was  considerable  water  in  her 
hold,  but  how  much,  deponent  cannot  say.  Her  fore  channels  were  in  the 
water  with  a  heavy  listport,  whereby  the  water  was  frequently  roUed  on  the 
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deck.  Deponent  went  below  six  or  seven  times,  and  remained  under  the  com- 
panion way  where  he  could  get  fresh  air,  about  ten  minutes  at  a  time.  There 
was  a  Tery  sickly  and  offensive  smell  below  —  so  much  so,  that  two  of  his 
men  became  sickly,  being  exposed  to  it,  and  it  would  have  been*  impossible 
for  any  person  to  have  continued  below  five  minutes  with  safety,  unless,  like 
deponent,  he  was  in  a  condition  where  he  could  receive  a  fresh  supply  of  air. 
The  said  ship  was  a  complete  wreck,  and  deponent  abandoned  her  in  the  be- 
lief that  she  was  sinking,  and  he  conceived  it  impossible  to  get  the  said  ship 
into  any  port. 

Fourth.  To  the  fourth  interrogatory,  he  saith — That  the  ship  Merced,  of 
New  York,  did  fall  in  with  the  said  wreck.  Four  of  the  said  brig  Merced's 
crew  boarded  the  said  wreck  about  an  hour  after  deponent,  and  while  he  was 
on  board  the  said  wreck.  Deponent  observed  to  Captain  Kingsbury,  that  he 
thought  the  wreck  would  go  down,  but  he  would  lay  alongside  of  her  till 
morning.  About  midnight  a  squall  came  up,  and  deponent  bore  up,  and  in 
the  morning  he  had  lost  sight  of  the  wreck  and  the  Merced. 

Fifth,  To  the  fifth  interrogatory,  he  answers  —  That  he  does  not  recollect 
any  other  matter  or  thing  material  or  necessary,  or  that  may  tend  to  the 
benefit  and  advantage  of  the  libellants  in  this  cause,  except  that,  in  his  judg- 
ment, the  said  wreck,  when  left  by  deponent,  was  in  a  most  shocking  and 
desperate  condition. 

Cross  Interrogatories, 

First.  To  the  first  cross  interrogatory,  he  saith  —  That  he  has  particularly 
detailed  the  latitude  and  longitude  in  which  the  same  ship  Waterloo  was  when 
he  fell  in  with  her,  in  the  answer  to  the  third  interrogatory  on  the  part  of  li- 
bellants, to  which  he  refers  as  part  of  this  answer.  Norfolk,  in  the  State  of 
Virginia,  was  the  next  direct  port  from  the  place  at  which  the  said  ship  was. 
The  wind  was  from  the  south-west  when  he  left  the  wreck,  and  was  stiff  and 
squally ;  and  deponent  believes  that  it  would  not  have  been  easier  and  less 
hazardous  to  have  taken  the  said  wreck  into  one  of  the  ports  of  some  one  of 
the  West  India  Islands,  or  some  other  port  not  within  the  United  States,  than 
to  have  brought  her  into  the  port  of  New  York. 

Last.  To  the  last  cross  interrogatory,  he  answers,  that  he  knows  nothing 
else  material  or  necessary  to  the  claimants  the  United  States. 

C.  F.  Driscoll. 

Sworn  and  subscribed  before 


1^0.  39.  — Endorsement  and  direction.  — {Same  as  No.  31,  ante^  page  520.) 


No.  40.  —  Order  to  open  the  commission.  —  {Same  as  No.  32,  ante,  page  520.) 
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Ko.  41.  —  KoncK  of  heabino  to  the  parties. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  YorJc. 
Pbteb  Harmony  and  Elifhalet 

KiKGSBUBY 

vs. 
The  ship  Waterloo,  her  Tackle,  &c. 

Gentlemen, —  This  cause  will  be  brought  on  for  hearing  at  the  next  term 
of  this  court,  to  be  held  at  the  City  Hall,  in  the  city  of  New  York,  on  the 
first  Tuesday  of  December  next. 
Dated  New  York,  November  26th,  1829.  Yours,  &c., 

Isaac  A.  Johnson, 

Proctor  for  Libellants. 
To  Kobinson  &  Bbtts,  Esqrs. 
H.  &  E.  Wilkes,  Esqrs. 

James  A.  Hamilton,  Esq.,  Proctor  for  Claimants. 
The  notices  from  the  proctors  of  claimants  to  the  proctors  of  the  libellant, 
are  in  the  same  form  mutatis  mutandis. 


No.  42.  — Notice  op  hearing  to  the  clerk. 

{Title  of  the  cause  as  "before,) 

Libel  in  rem  for  Salvage, 
Issue  joined  October  6,  1829. 

Isaac  A.  Johnson,  Proctor  for  Libellants. 
H.  &  E.  Wilkes,  for  claimant  Buchanan. 
Robinson  &  Betts,  for  claimants  Barclay. 
James  A.  Hamilton,  for  the  United  States. 
Sir,  —  This  cause  will  be  brought  on  for  hearing  at  the  December  term  of 
this  court. 
November  28,  1829.  Yours, 

Isaac  A.  Johnson, 

Proctor  for  Libellants. 
To  Fred.  J.  Betts,  Clerk. 


1^0.  43.  —  Notice  to  the  ci^erk  to  bring  the  papers  into  court. 

{Title  of  the  cause  as  before.) 

Sir,  — On  the  hearing  of  this  cause,  the  papers  on  file  therein  will  be  re- 
quired in  court,  and  you  will  please  to  have  them  there  accordingly. 

Yours  &c., 
Isaac  A.  Johnson,  Proctor  for  Libellants. 
To  Fred.  J.  Betts,  Esq.,  Clerk. 
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No.  44.  —  Obdeb  for  heabiko. 

On  motion  of  Mr.  Johnson,  Proctor  for  the  Libellant,  it  is  ordered  that  this 
cause  be  now  brought  on  for  hearing. 


No.  45.  —  IIearino. 

The  libels  and  claims  being  read  by  the  respective  parties, 
Mr.  David  B.  Ogden,  the  Advocate  for  the  Libellants,  offered  the  deposi- 
tions of  William  N.  Winnett,  mate,  Caleb  L.  Upshur,  second  mate,  James 
Jamison,  William  Jackson,  and  James  Porter,  seamen,  on  board  of  the  Water- 
loo, taken  de  bene  esse,  and  the  testimony  of  Cornelius  P.  Driscoll,  taken  on  a 
commission. 
And  called  as  a  witness  for  the  libellantSj  John  Jones. 

The  testimony  being  closed, 

Mr.  Bstts  argued  for  the  claimants  Barclay, 

Mr.  Wilkes  argued  for  the  claimant  Buchanan, 

Mr.  Cutting  argued  for  the  captain  and  crew, 

Mr.  Hamilton,  District  Attorney,  argued  for  the  United  States, 

Mr.  Ogden  argued  for  tjie  libellant  Harmony, 

The  court  takes  time  to  consider  its  decree. 


No.  46. —  Dbcree  on  the  merits,  with  a  reference  to  the  clerk. 

Peter  Harmony  and  Eliphalet 

Kingsbury 

vs. 

The  ship  Waterloo,  her  Tackle, 

&c.,  and  her  Cargo. 

The  court  having  taken  time  to  advise  as  to  its  decree  in  this  cause,  and  as 
to  the  amount,  proportion,  and  distribution  of  salvage ;  and  counsel  having 
been  heard  on  the  part  of  the  libellants,  and  of  the  several  claimants  in  the 
cause,  and  mature  deliberation  being  had,  it  is  now  ordered,  adjudged,  and 
decreed,  by  the  court,  that  out  of  the  gross  proceeds  of  sales  under  the  writ 
of  venditioni  exponas  issued  in  this  cause,  the  clerk  of  this  court,  pay  the  taxed 
bills  of  costs  of  the  officers  of  court,  including  the  charges  and  disbursements 
allowed  for  preserving  and  unlading  the  above  ship  and  cargo,  together  with 
duties  on  the  cargo,  and  the  tonnage  duties  on  the  ship ;  and  it  is  further  or- 
dered, adjudged,  and  decreed  as  aforesaid,  that  two  equal  third  parts  of  the 
nett  amount  of  sales  as  aforesaid,  remaining  after  deducting  such  payments  as 
aforesaid,  be  paid  by  said  clerk  to  the  salvors  in  this  cause ;  and  that  the 
same  be  distributed  in  the  manner  following,  that  is  to  say,  two  equal  third 
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parts  thereof  to  be  paid  to  the  libellant,  Peter  Hannony ;  and  the  remaining 
one  equal  tliird  part  thereof,  to  be  divided  into  twelve  equal  parts,  and  one  of 
such  twelve  equal  parts  to  be  paid  to  each  of  the  persons  employed  in  saving 
said  ship  and  cargo,  as  follows,  to  wit :  to  Eliphalet  Kingsbury,  master  of  the 
brig  Merced,  one  part ;  to  William  N.  Winnet,  first  mate  of  said  brig,  one 
part;  to  Caleb  L.  Upshur,  second  mate  of  said  brig,  one  part;  to  James 
Jamison,  William  Jackson,  William  Dyer,  James  Porter,  John  Stivers,  Wil- 
liam Grant,  Joseph  Dominguez  and  Nicholas  Yanino,  seamen  on  board  said 
brig,  and  Felix  Martinez,  d  passenger  on  board  the  same,  each  one  part ;  — 

And  it  is  further  ordered,  adjudged,  and  decreed,  as  aforesaid,  that  out  of 
the  remaining  one  third  part  of  the  nett  proceeds  as  aforesaid,  the  said  clerk 
pay  to  the  proctors  of  the  libellants,  of  the  British  Consul,  and  of  the'  claim- 
ants, Henry  and  G^eorge  Barclay,  their  taxed  costs  in  this  cause ;  and  to  the 
several  claimants  in  the  cause  of  the  United  States  of  America  against  the 
said  ship  Waterloo,  her  tackle,  &a,  the  taxed  costs  incident  to  their  claims 
in  the  same. 

And  it  is  further  ordered,  that  the  clerk  of  this  court  ascertain  and  report 
in  this  case,  the  amount  due  to  each  libellant,  pursuant  to  the  terms  of  this 
decree ;  and  that  the  final  decree  be  so  drawn,  as  to  express  the  specific  sum 
payable  to  the  libellants  respectively. 

And  it  is  further  ordered,  that  the  balance  of  the  said  one  third  part  of  the 
nett  proceeds  as  aforesaid,  remaining  after  deducting  the  amount  of  the  taxed 
bills  of  costs  last  aforesaid,  be  retained  in  the  ofSce  of  discount  and  deposit 
of  the  Bank  of  the  United  States,  in  the  city  of  New  York,  to  the  credit  of 
this  court,  until  the  further  order  of  the  court  respecting  the  same. 


No.  47.  —  Clerk's  report. 
DISTRICT  COURT  OP  THE  UNITED  STATES. 

Southern  District  of  Ne/w  York, 

Peter  Harmony  and  Eliphalet 
Kingsbury 

The  ship  Waterloo,  her  Tackle, 
&c.,  and  her  Cargo. 

In  pursuance  of  the  decree  of  this  court,  entered  in  the  above  cause  on  the 
nineteenth  day  of  February,  instant,  by  which  it  was,  amongst  other  things, 
referred  to  me  to  ascertain  and  report  the  amomit  due  each  libellant,  pursuant 
to  the  terms  of  the  said  decree,  I,  Frederick  J.  Betts,  Clerk  of  this  court,  do 
report,  that  I  have  proceeded  to  make  a  computation  of  the  amount  due  as 
aforesaid,  pursuant  to  the  terms  of  the  said  decree,  and  of  the  above-mentioned 
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order,  and  that  the  following  is  a  detailed  statement  of  such  computation, 
and  of  the  amount  awarded  to  each  of  the  said  libellants,  to  wit : 

Gross  amount  of  sales  .....     $89,262  90 

Deduct. 

MarshaPs  taxed  costs,  including  duties,  dis- 

bui-sements,  &c  ....     $24,295  78 

Clerk's  taxed  costs  ....  360  37       24,656  15 


Nett 
proceeds  being 

.  proceediS; 

the  amount   awarded 

$14,606  75 

Two-thirds  of  nett 

libellants 

•                        • 

• 

• 

•                        • 

$9,737  83i 

Peter  Harmony,  two-thirds  of  last  above  am't, 

$6,491  88f 

Eliphalet  Kingsbury, 

l-12th  of  l-3d  of  do. 

270  49i 

William  N.  Winnett, 

do. 

do. 

270  49i 

Caleb  L.  Upshur, 

do. 

do. 

270  49i 

James  Jamison, 

do. 

do. 

270  49i 

William  Jackson, 

do. 

do. 

270  49i 

William  Dyer, 

do. 

do. 

270  49i 

James  Porter, 

do. 

do. 

270  49i 

John  Stivers, 

do. 

do. 

270  49i 

William  Grant, 

do. 

do. 

270  49i 

Joseph  Dominguez, 

do. 

do. 

270  49i 

Nicholas  Yanino, 

do. 

do. 

270  49i 

Felix  Martinez, 

do. 

do. 

270  49i 

9,737  83i 
$4,868  91  i 

All  which  is  respectfully  submitted, 
New  York,  March  20th,  1830. 


Fred.  J.  Betts,  Clerk. 


No.  48.  —  Final  decree. 

On  reading  and  filing  the  Clerk^s  Report  in  this  cause.  Ordered,  on  motion 
of  Mr.  J.  A.  Johnson,  that  the  said  report  be,  and  the  same  is  hereby  con- 
firmed, in  all  things :  and  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  libellants  recover  salvage  as  follows : 


X  ci/ci.  xxaituvuj,                   .                   . 

Eliphalet  Kingsbury, 

270  49i 

WiUiam  N.  Winnett,  . 

270  49i 

Caleb  L.  Upshur, 

270  49i 

James  Jamison, 

270  49i 

William  Jackson, 

270  49i 

William   Dyer, 

270  49i 

James  Porter, 

270  49i 

John  Stivers,                .            .       ^ 

270  49i 
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William  Grant,  .  .  .  $27Cl  49i 

Joseph  Dominguez,      ....  270  49^ 

Nicholas  Yanino,  ...  270  49i 

Felix  Martinez,  ....  270  49i 


^        Special  Motion — Motion  to  attack  the  Marshal. 
No.  49.  — Notice  to  marshal  to  rbtxtrb  the  venditioni  exponas. 

District  Court  of  the  United  Sta^for  the  Southern  District  of  New  Torh 

Peter  ELlrmony  and  Eliphalet  1 

Kingsbury 

vs. 

The  ship  Waterloo,  her  Tackle, 

&c.,  and  Cargo. 

Sir,  — You  will  please  to  take  notice,  that  you  are  hereby  required  to  re- 
turn the  venditioni  escponas  heretofore  delivered  to  you  in  the  above  entitled 
cause. 

New  York,  February  8d,    1830. 

Youi^ 
Isaac  A.  Johnson,  Proctor  for  LibeUants. 

To  Thomas  Morris,  Esq.,  Marshal,  &c. 


No.  50.  —  Affidavit  of  service  of  the  notice. 

District  Court  of  the  U,  S.  for  the  Southern  District  of  New  TorJc, 
Peter  Harmony,  &c., 

f)S, 

The  ship  Waterloo,  &c. 

Southern  District  of  New  York,  ss.  * 

John  J,  Young,  of  the  city  of  New  York,  student-at-law,  being  duly  sworn, 
deposes  and  says  —  That  on  the  third  day  of  February,  instant,  he  served  a 
notice,  of  which  the  above  is  a  copy,  on  Thomas  Morris,  Esq.,  Marshal  for  the 
Southern  District  of  New  York,  by  delivering  the  same  to  him  personally  — 
and  further  says  not 

John  J.  Young. 
Sworn  this  15th  day  of  February,  1830, 
before  me, 

Fred.  J.  Bbtts,  Clerk. 
34 
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No.  51. — AFProAvrr  for  motion  for  attachment  for  not  returning 

VENDITIONI   EXPONAS. 

District  Court  of  the  U,  8,  —  Southern  District  of  New  TorL 
Peter  Harmony  and  Eliphalet 

EiNOSBURT 

f)S, 

The  Ship  Waterloo,  &c.  and  Cargo. 

Southern  District  of  New  York,  ss. 

Isaac  A.  Johnson,  proctor  for  the  above  libellants,  being  sworn,  saith — That 
on  the  eighth  day  of  October  last,  a  motion  was  made  and  an  order  thereupon 
granted  in  this  cause,  that  the  ship  Waterloo,  above  mentioned,  her  tackle, 
apparel,  &c.,  and  her  cargo,  be  sold,  and  the  proceeds  brought  into  court,  and 
on  the  same  day  a  venditioni  exponas  was  issued  in  said  cause,  and  delivered  to 
the  Marshal  of  the  Southern  District  of  New  York,  returnable  on  the  nine- 
teenth day  of  October  last ;  that  the  said  property  was  sold  imder  the  said 
writ  of  venditioni  exponas,  on  certain  days  between  the  fifteenth  and  thirty-first 
days  of  October  last,  as  this  defendant  has  been  informed  and  believes,  but 
that  said  process  has  not  been  returned  into  this  court  to  the  knowledge  or  be- 
lief of  this  deponent 

Isaac  A.  Johnson. 

Sworn  this  15th  day  of  February,  1830. 
before  me, 

Fred.  J.  Betts,  Clerk- 


No.  52.  —  Order  for   marshal  to  show  cause  why  attachment  should 

NOT  issue. 

District  Court  of  the  United  States  of  America  for  the  Southern  District  of 

New  TorJc. 

Peter  Harmony  and  Eliphalet 
Kingsbury 
vs. 
The  Ship  Waterloo  and  Cargo. 

On  reading  a  notice  to  the  Marshal  of  the  Southern  District  of  New  York, 
to  return  the  venditioni  exponas  issued  in  this  cause,  and  also  on  reading  an  afli- 
davit  of  the  service  of  said  notice,  and  an  aflSdavitof  the  proctor  of  the  libel- 
'  lants,  showing  that  a  writ  of  venditioni  exponas  has  been  issued  and  delivered 
to  said  marshal,  returnable  on  the  nineteenth  day  of  October  last  past,  and 
that  said  writ  was  not  returned,  which'  papers  were  filed  on  the  fifteenth  in- 
stant; and  on  motion  of  Isaac  A.  Johnson,  Esquire,  for  libellants.  Ordered, 
that  said  marshal  show  cause  before  this  court,  at  the  City  Hall,  in  the  city  of 
New  York,  on  the  twenty-second  day  of  February,  instant,  why  an  attachment 
should  not  issue  against  him  for  not  returning  said  writ. 
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No.  58. — Admission  of  sbryice. 


I  ad|nit  due  service  of  the  above  order  on  me,  this  17th  February,  1830. 

Thomas  Mobris. 


No.  54.  ^  Obdbr  that  attachment  issue  against  the  marshal  for  not 

RETUBNING  A  VENDITIONI  EXPONAS. 

On  reading  and  filing  a  certified  copy  of  an  order  that  the  Marshal  show 
cause  why  an  attachment  should  not  issue  against  him,  and  his  admission  of 
the  service  of  the  same,  on  motion  of  David  B.  Ogden,  ordered,  that  an  at- 
tachment issue  against  Thomas  Morris,  Esq.,  Marshal  of  the  District  for  not 
returning  the  venditioni  exponas  in  this  cause. 


No.  55. — Order  to  pat  over  the  surplus  and  remnants. 
DISTRICT  COURT  OF  THE  UNITED  STATES  OF  AJIERICA, 

FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

In  the  matter  of  the  petition  of  the  several 
owners  of  the  ship  Waterloo,  and  owners  and 
consignees  of  her  cargo  (former  claimants  in 
this  court  in  respect  thereto),  for  the  remain' 
der  of  the  proceeds  of  the  said  ship  and  cargo 
now  remaining  in  court ; 

Mr.  Wm.  Betts,  proctor  and  advocate  for  the  promovents,  now  presents  in 
court,  a  power  of  attorney  duly  executed  by  the  said  parties,  constituting 
George  Barclay  and  Henry  Barclay,  of  the  city  of  New  York,  merchants,  their 
attorneys  in  fact,  with  full  powers  to  act  jointly  or  severally  in  this  behalf, 
praying,  that  the  moneys  aforesaid  may  be  paid  over  to  the  said  George  and 
Henry  Barclay,  for  the  benefit  of  the  parties  concerned.  And  this  court  being 
satisfied  of  the  full  right  and  authority  of  the  promovents  in  this  matter,  the 
said  power  of  attorney,  and  accompanying  evidences  and  authentications  being 
filed  in  court,  it  is  ordered  and  decreed  by  this  court,  that  the  derk  pay  over 
to  the  said  George  and  Henry  Barclay,  or  to  either  of  them,  or  their  proctor 
in  this  behalf,  the  proceeds  of  the  said  ship  Waterloo  and  her  cargo,  now  re- 
maining undisposed  of  in  court,  first  deducting  therefrom  the  legal  fees  and 
charges  of  the  ofiScers  of  court,  chargeable  thereon,  and  to  be  certified  by  the 
court. 
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ProceediTiga  on  Libel  of  Information, 

No.  55. — A  LIBEL  OP  INFORMATION  AGAINST  A  WRECK  BROUGHT  IN  BY  SAL- 
VORS, FOR  A  FORFEITURE,  FOR  A  VIOLATION  OF  THE  NAVIGATION  ACTS  — 
BEING  BROUGHT  INTO  A  PROHIBITED  PORT. 

DISTRICT  COURT  OF  THE  UNITED  STATES, 

FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

In  Admiralty, 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  information  of  James  A.  Hamilton,  Attorney  of  the  said  United 
States,  for  the  Southern  District  of  New  York,  who  prosecutes  on  behalf  of 
the  said  United  States,  and  being  present  here  in  court  in  his  proper  person, 
in  the  name  and  on  the  behalf  of  the  said  United  States,  against  the  ship 
Waterloo,  her  tackle,  apparel,  and  furniture,  and  against  all  persons  interven- 
ing for  their  interest  therein,  in  a  cause  of  forfeiture,  alleges  and  informs  as 
follows : 

First.  That  Mordecai  M.  Noah,  Surveyor  of  the  Customs  for  the  district 
of  the  city  of  New  York,  heretofore,  to  wit,  on  the  twelfth  day  of  October,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  at  the  city 
of  New  York,  and  within  the  Southern  District  of  New  York,  on  waters  that 
are  navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burthen,  seized  as 
forfeited  to  the  use  of  the  said  United  States,  the  ship,  or  vessel  commonly 
called  a  ship,  the  Waterloo,  her  tackle,  apparel,  and  furniture,  being  the  prop- 
erty of  some  person  or  persons  to  the  said  attorney  unknown. 

Second.  That  the  said  ship  Waterloo  is  a  ship  or  vessel  owned  wholly  or 
in  part  by  a  subject  or  subjects  of  His  Britannic  Majesty,  and  which  said  ship 
or  vessel,  after  the  thirtieth  day  of  September,  in  the  year  one  thousand  eight 
hundred  and  eight,  and  also  after  the  thirtieth  day  of  September,  in  the  year 
one  thousand  eight  hundred  and  twenty,  did  come  and  arrive  from  a  port  or 
place  in  a  colony  or  territory  of  His  Britannic  Majesty,  to  wit,  from  Annatto 
Bay,  in  the  island  of  Jamaica,  in  the  West  Indies,  which  said  port  is,  and  was 
at  the  time  the  said  ship  sailed  from  thence,  and  also  at  the  time  of  the  arrival 
of  the  said  ship  at  the  port  of  New  York,  as  is  hereinafter  mentioned,  by  the 
ordinary  laws  of  navigation  and  trade,  closed  against  vessels  owned  by  citizens 
of  the  United  States  —  and  that  the  ports  of  the  United  States  were,  at  the 
time  of  the  arrival  of  the  said  ship  at  the  port  of  New  York,  and  still  are, 
closed  against  the  said  ship  or  vessel  called  the  Waterloo,  which  said  ship  or 
vessel  being  so  excluded  from  the  ports  of  the  United  States,  did  enter  tjie 
same,  to  wit,  the  port  of  New  York,  in  the  Southern  District  of  New  York 
aforesaid,  in  violation  of  the  acts  of  the  Congress  of  the  United  States,  in 
such  cases  made  and  provided.  And  that  by  force  and  virtue  of  the  said  acts 
of  Congress,  in  such  case  made  and  provided,  the  said  ship  or  vess^  her 
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tackle,  apparel,  and  furniture,  became  and  are  forfeited  to  the  use  of  the  said 
United  States,  and  that  the  same  are  now  in  custody  of  the  marshal  of  this 
court,  in  the  suit  of  certain  persons  claiming  salvage. 

And  the  said  attorney  saith  that  by  reason  of  all  and  singular  the  premises 
aforesaid,  and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
aforemei^ioned  and  described  ship  or  vessel,  her  tackle,  apparel,  and  furni- 
ture, became  and  are  forfeited  to  the  use  of  the  said  United  States. 

Lastly,  That  all  singular,  the  premises  aforesaid,  are,  and  were,  true,  and 

within  the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  of 

this  Honorable  Court,  whereupon  the  ^d  attorney  prays  the  usual  process 

and  monition  of  this  Honorable  Court  in  this  behalf  to  be  made,  and  that  all 

persons  interested  in  the  before  mentioned  and  described  ship  or  vessel,  may 

be  cited  in  general  and  special  to  answer  the  premises,  and  all  due  proceedings 

being  had,  that  the  said  ship  or  vessel,  her  tackle,  &c.,  may,  for  the  causes 

aforesaid,  and  others  appearing,  be  condemned  by  the  definitive  sentence  and 

decree  of  this  Honorable  Court,  as  forfeited  to  the  use  of  the  said  United 

States,  according  to  the  form  of  the  statute  of  the  said  United  States  in  such 

cases  made  and  provided. 

James  A.  Hamilton, 

Attorney  U.  S.  for  the  Southern  District  of  New  York. 


No.    56. —  Notice  for    publication    containino  the  substance  of  the 

LIBEL. 

UNITED    STATES    OP    AMERICA.     . 

Southern  District  of  New  TorJc,  ss. 

Whereas  a  libel  of  information  has  been  filed  in  the  District  Court  of  the 
United  States  of  America,  for  the  Southern  District  of  New  York,  on  the  fif- 
teenth day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-nine,  by  James  A.  Hamilton,  Esq.,  Attorney  of  the  United  States 
in  behalf  of  the  United  States,  against  the  ship  Waterloo,  her  tackle,  apparel, 
and  furniture,  alleging,  in  substance,  that  Mordecai  M.  Noah  Surveyor  of  the 
Customs,  for  the  district  of  the  city  of  New  York,  on  the  twelfth  day  of 
October,  1829,  on  waters  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burthen,  seized  said  vessel  and  cargo  as  forfeited  to  the  use  of  the 
United  States ;  that  said  vessel  is  owned  wholly  or  in  part  by  a  subject  or 
subjects  of  the  king  of  Great  Britain,  and  after  the  thirtieth  day  of  Sep- 
tember, 1820,  did  come  and  arrive  from  Annatto  Bay  in  the  island  of  Jamaica, 
in  the  West  Indies,  a  port,  by  the  ordinary  laws  of  navigation  and  trade, 
closed  against  vessels  owned  by  citizens  of  the  United  States,  and  that  the 
ports  of  the  United  States  were,  and  are,  closed  against  said  ship  or  vessel ; 
and  that  said  vessel  did  enter  the  port  of  New  York,  in  violation  of  the  acts 
of  the  Congress  of  the  United  States  in  such  cases  made  and  provided ;  and 
that  said  vessel,  her  tackle,  apparel,  and  furniture  became  thereby  forfeited 
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to  the  use  of  the  United  States.    And  praying  that  the  same  may  be  con- 
demned as  forfeited  as  aforesaid. 

Now,  therefore,  in  pursuance  of  the  monition  mider  the  seal  of  the  said 
court  to  me  directed  and  delivered,  I  do  hereby  give  public  notice  to  all  per- 
sons claiming  the  said  ship,  her  tackle,  &a,  or  in  any  manner  interested  there- 
in, that  they  be  and  appear  before  the  said  District  Court  to  be  l^ld  at  the 
city  of  New  York,  in  «.nd  for  the  said  Southern  District  of  New  York  on  the 
first  Tuesday  of  November  next,  at  eleven  o'clock  in  the  forenoon  of  that  day 
(provided  the  same  shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day 
of  jurisdiction  thereafter),  then  and  there  to  interpose  their  claims,  and  to 
make  their  allegations  in  that  behdlf . 

Dated  this  15th  day  of  October,  1820. 

Thomas  Morris,  U.  S.  Marshal,  &c 

Isaac  A.  Johnson,  Proctor  for  Libellant 


No.  57. —  Order  for  process  in  rem  in  a  libel  op  information. 

On  filing  a  libel  of  information  on  behalf  of  the  United  States  by  James  A. 
Hamilton,  Esq.,  U.  S.  District  Attorney,  it  is  ordered  that  a  monition  and 
attachment  issue  against  the  ship  Waterloo,  her  tackle,  apparel,  and  furniture, 
and  cargo. 


No.  58. — MoNtnoN  and  attachment  in  rem  on  a  libel  of  informnation. 

—  (As  antey  No,  4,  page  500.) 


No.  59. — Claim  and  answer  of  the  owner  of  a  saving  vessel  to  a 

LIBEL  OF  INFORMATION  AGAINST  A  WRECK  FOR  A  FORFEITURE. 

District  Court  of  the  U.  8,  for  the  Southern  District  of  New  York, 

To  the  Honorable  Samuel  R   Betts,  Judge  of  the  District  Court  of  the 

United  States  for  the  Southern  District  of  New  York. 

The  answer  and  claim  of  Peter  Harmony,  of  the  city  of  New  York,  inter- 
vening for  his  interest  to  the  libel  of  information  filed  by  James  A.  Hamil- 
ton, Esq.,  District  Attorney  of  the  United  States  of  America,  for  the  Southern 
District  of  New  York,  against  the  said  ship  Waterloo,  her  tackle,  apparel,  and 
furniture,  alleges  as  follows : 

First.  That  the  brig  Merced,  of  New  York,  owned  by  and  belonging  to  the 
said  claimant,  being  on  a  voyage  from  Havana,  in  the  island  of  Cuba,  to  Ca- 
diz, in  Spain,  the  master  of  the  said  brig  Merced,  on  the  twenty-seventh  day 
of  August  last  past,  discovered  a  ship  in  distress,  dismasted,  and  apparently 
deserted^  that  he  boarded  said  ship,  and  found  her  to  be  the  British  ship 
"Waterloo,  of  London,  having  twelve  feet  water  in  her  hold,  being  dismasted, 
and  abandoned  by  her  captain  and  crew,  and  having  on  board  a  cargo  of  mm, 
sugar,  coffee,  arrow-root,  and  lance- wood  spars. 
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8&xmd,  That  the  master  of  the  said  brig  Merced  took  the  said  ship  Water- 
loo in  tow,  and  made  for  the  port  of  New  York,  where  he  arrived  with  the 
said  ship  on  the  twelfth  day  of  September  Itot  past 

Third,  That  on  or  about  the  sixteenth  day  of  September  last  past,  he,  the 
said  claimant,  together  with  Eliphalet  Kingsbury,  the  master  of  the  brig  Mer- 
ced, for  thc];aselyes  and  all  others  entitled,  exhibited  their  libel  in  this  Hon- 
orable Court,  against  the  said  ship  Waterloo,  her  tackle,  apparel,  furniture, 
and  cargo,  therein  stating  in  substance  the  matters  hereinbefore  set  forth,  and 
praying  that  the  said  ship  and  cargo  might  be  attached  and  taken  by  the 
process  of  this  Honorable  Court,  and  a  reasonable  salvage  thereout  decreed  to 
the  said  libellants ;  and  thereupon  th&  said  ship  Waterloo  and  her  cargo  were 
attached  and  taken  by  the  Marshal  of  the. United  States  for  the  Southern 
District  of  Kew  York,  under  and  by  virtue  of  the  process  and  monition  of  this 
court,  and  such  proceedings  were  afterwards  had,  that  the  said  ship  Waterloo 
was,  by  an  order  and  decree  of  this  Honorable  Court,  made  on  or  about  the 
eighth  day  of  October  last  past,  ordered  to  be  sold,  and  the  proceeds  brought 
into  and  deposited  in  court ;  and  the  same  have  been  accordingly  sold  by  or 
under  the  direction  of  the  said  marshaL 

F(mrtK  That  he  is  entitled,  as  owner  of  the  said  brig  Merced,  to  a  reason- 
able salvage  out  of  the  proceeds  of  the  said  ship  Waterloo,  and  therefore  he 
claims  the  same,  and  humbly  prays,  that  the  premises  being  considered,  this 
Honorable  Court  may  adjudge  and  decree  such  reasonable  salvage  to  be  paid 
to  this  claimant  out  of  the  proceeds  of  the  said  ship  Waterloo,  as  to  the  court 
may  seem  proper. 

And  the  said  claimant  denies  that  the  said  ship  Waterloo,  her  tackle,  ap- 
parel, and  furniture,  or  the  proceeds  thereof,  so  far  as  regards  the  rights  of 
this  claimant  to  his  salvage  as  aforesaid,  are  forfeited  to  the  use  of  the  United 
States,  in  manner  and  form  as  in  the  said  libel  is  alleged ;  and  the  said  claim- 
ant humbly  prays,  that  his  reasonable  costs,  in  this  behalf  sustained,  may  be 

adjudged  to  him,  &c 

Isaac  A.  Johnson,  Proctor,  &c 

Sworn  Oct  8d,  1829, 

before  me, 

Fred.  J.  Bbtts,  Clerk. 

D.  B.  OoDEN,  Advocate. 


iq-o.  60. —  Stipulation  for  costs. — {A%  ante,  No,  10,  ^page  505.) 


No.  61. — Claim  and  answer  op  salvors  to  a  libeb  op  information  for 

A  forfeit  UUB. 

District  G(mrt  of  ths  United  States  for  the  Southern  District  of  New  York. 
To  the  Honorable  Samuel  R  Batts,  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the  Southern-  District  of  Ntw  York. 
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The  answer  and  claim  of  Eliphalet  Kingsbury,  of  the  city  of  New  York, 
shipmaster,  on  behalf  of  himself,  and  the  officers  and  crew  of  the  brig^Merced, 
of  New  York,  intervening  for  their  interest  in  the  ship  Waterloo,  her  tackle, 
&c.,  and  cargo,  to  the  libel  of  information  filed  by  James  A.  Hamilton,  Esquire, 
District  Attorney  of  the  United  States  of  America  for  the  Southern  District  of 
New  York,  against  the  said  ship  Waterloo,  her  tackle,  apparel,  and  furniture, 
alleges  as  follows :    ' 

First.  That  on  or  about  the  twentyHseventh  day  of  August  last  past,  this 
claimant  being  then  master  of  the  brig  Merced,  of  New  York,  whereof  Peter 
Harmony,  of  the  said  city,  merchant,  then  was  and  still  is  owner,  together 
with  Wniiam  Winnett,  the  first  mate  thereof,  Caleb  L.  Upshur,  the  second 
officer  thereof,  and  William  Jackson,  James  Porter,  William  Dyer,  John 
Stivers,  James  Jamison,  William  Grant,  Felix  Martinez,  Joseph  Domingu^, 
and  Nicholas  Yanino,  the  crew  of  the  said  brig  Merced,  in  latitude  thirty-four 
degrees  north,  and  longitude  seventy-five  degrees  fifteen  minutes  west,  dis- 
covered a  ship  in  distress,  with  the  main-mast  and  mizzen-mast  thereof  carried 
away.  That  this  claimant,  togetiier  with  part  of  the  crew  of  the  said  brig 
Merced,  boarded  the  said  ship,  and  found  her  to  be  the  British  ship  Waterloo, 
of  London,  having  twelve  feet  water  in  her  hold,  in  a  sinking  condition,  dis- 
masted as  aforesaid,  and  entirely  deserted,  and  left  a  derelict  on  the  ocean. 
That  from  a  cargo  book  which  was  found  on  board  the  said  wreck,  the  cargo 
on  board  of  her  appeared  to  consist  of  rum,  sugar,  arrow-root  and  lance-wood 
spars.  That  this  claimant,  and  the  officers  and  crew  of  the  said  brig  Merced, 
took  the  said  ship  Waterloo  in  tow,  and  made  for  the  port  of  New  York, 
where  this  claimant,  after  great  difficulties,  dangers,  and  privations,  arrived 
with  the  said  ship  Waterloo,  on  the  twelfth  day  of  September,  last  past. 

Second.  That  on  or  about  the  sixteenth  day  of  September  last  past,  the  said 
Peter  Harmony,  together  with  this  claimant,  for  themselves  and  all  others 
entitled,  exhibited,  their  libel  iA  this  Honorable  Court,  against  the  said  ship 
Waterloo,  her  tackle,  apparel,  furniture,  and  cargo,  therein  stating  in  sub- 
stance the  matters  hereinbefore  set  forth,  and  praying  that  the  said  ship  and 
cargo  might  be  attached  and  taken  by  the  process  of  this  Honorable  Court, 
and  a  reasonable  salvage  thereout  decreed  to  the  said  libellants ;  and  thereupon 
the  said  ship  Waterloo  and  her  cargo  were  attached  and  taken  by  the  Mar- 
shal of  the  United  States  for  the  Southern  District  of  New  York,  under  and  by 
virtue  of  the  process  and  monition  of  this  Court,  and  such  proceedings  were 
afterwards  had,  that  tiie  said  ship  Waterloo  and  her  cargo  were,  by  an  order 
and  decree  of  this  Honorable  Court,  made  on  or  about  the  eighth  day  of  Oc- 
tober, last  past,  ordered  to  be  sold,  and  the  same  were  accordingly  sold  by  or 
under  the  direction  of  the  said  Marshal,  and  the  proceeds  thereof  ordered  to 
be  brought  into  and  deposited  in  this  Honorable  Court 

Third.  And  the  said  claimant  further  answering  says — That  he,  together 
with  the  officers  and  crew  of  the  said  brig  Merced,  are  entitled  to  a  reasonable 
salvage  out  of  the  proceeds  of  the  said  ship  Waterloo ;  and  therefore  the  said 
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Eliphalet  Kingsbury  claims  the  same.  And  this  claimant  further  saith,  that  the 
said  officers  and  crew,  before  the  filing  of  the  libel  of  the  said  the  United  States, 
as  far  as  this  claimant  has  been  able  to  ascertain,  left  the  city  of  New  York  on 
foreign  voyages,  and  have  left  with  this  claimant  their  letter  of  attorney,  au- 
thorizing him  to  appear  for  them  in  all  courts  and  places  on  their  behalf  in  re- 
lation to  the  said  ship  Waterloo  and  her  cargo,  in  order  to  protect  theit*  inter- 
ests and  claims  therein.  And  this  claimant  further  answering,  denies  that  the 
said  ship  Waterloo,  her  tackle,  apparel,  and  furniture,  or  the  proceeds  thereof, 
so  far  as  regards  the  rights  of  this  claimant,  and  the  officers  and  crew  of  the 
said  brig  Merced,  to  their  salvage  as  aforesaid,  are  forfeited  to  the  use  of  the 
United  States,  in  manner  and  form  as  in  the  said  libel  is  alleged.  And  this 
claimant  humbly  prays,  that  the  premises  being  considered,  this  Honorable 
Court,  may  adjudge  and  decree  such  reasonable  salvage  to  be  paid  to  this 
claimant  and  the  officers  and  crew  of  the  said  brig  Merced,  out  of  the  proceeds 
of  the  said  ship  Waterloo,  as  to  the  said  court  may  seem  proper,  with  costs. 
And  the  said  claimant  humbly  prays,  that  his  reasonable  costs  in  this  behalf 

sustained,  may  be  adjudged  to  him,  &c. 

E.  Kingsbury. 
Sworn  by  E.  Kingsbury,  this  4th 

day  of  November,  1829. 

Fred.  J.  Bbtts,  Clerk. 

F.  B.  Cutting,  Proctor  for  Claimant. 
F.  R.  TiLLOU,  of  Counsel. 


No.  62. — Stipulation  for  costs. — (As  ante,  No.  10,  page  505.) 


No.  63. —  Answeb  and  claim  op  a   consul  to  a  libel  op  information 

AGAINST  A  WRECK  FOR  A  FORFEITURE. 

DISTRICT  COURT  OF  TBDE  UNITED  STATES, 

FOR  THE  SOUTHERN  DISTRICT  OP   NEW  YORK. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New*  York. 

The  claim  and  answer  of  James  C.  Buchanan,  his  Britannic  Majesty's  Yice- 
Consul  in  and  for  the  dty  and  State  of  New  York,  and  Eastern  New  Jersey, 
interrening  for  the  interest  of  the  owners  of  the  British  ship  Waterloo,  her 
tackle,  apparel,  and  furniture,  to  the  libel  of  information  of  the  United 
States  of  America,  alleges  as  follows : 

First,  That  the  said  ship  Waterloo  is,  as  stated  in  the  second  article  of  the 
said  libel,  and  as  the  said  claimant  believes  to  be  true,  British  property,  and 
that  the  said  claimant  claims  the  same  on  behalf  of  the  owner  or  owners  of  the 
said  ship. 

Second.  That  he  does  not  know,  and  therefore  cannot  say,  whether  the  said 
ship  Waterloo  came  and  arrived  in  the  said  port  of  New  York  from  Annatto 


L.. 
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Bay,  in  the  island  of  Jamaica,  in  the  West  Indies,  as  stated  and  set  forth  in 
the  said  libel,  nor  if  the  fact  be  so,  whether  a  forfeiture  of  the  said  ship  Water- 
loo, her  tackle,  apparel,  and  furniture,  was  incurred  in  consequence  thereof,  as 
stated  in  the  said  libeL 

Third,  That  the  said  ship  Waterloo  was  found  dismasted  and  derelict  .at 
sea,  by  a  certain  brig  or  vessel  called  the  Merced,  said  ship  having  been  aban- 
doned by  the  master  and  crew  thereof,  and  that  the  said  ship  Waterloo,  being 
a  wreck,  was  taken  possession  of  by  the  captain  and  crew  of  the  said  brig  Mer- 
ced, and  brought  into  the  said  port  of  New  York,  without  any  act  or  intention 
or  volition  on  the  part  of  the  said  ship  Waterloo,  her  captain,  officers,  or  crew. 

And  the  said  claimant  prays  that  the  said  ship  Waterloo,  her  tackle,  apparel 
and  furniture,  may  be  restored  to  the  said  claimant,  and  that  he  may  be  hence 
dismissed  with  his  reasonable  costs  and  charges  in  this  behalf  sustained. 

J.  C.  Buchanan. 
Sworn  this  3d  day  of  November,  1829, 
before  me, 

Frkd.  J.  Betts,  Clerk. 

H.  &.  E.  Wilkes, 

Proctors  and  Advocates. 


No.  64.  —  Stipulation  for  costs.  —  {As  ante,  No,  10,  page  505.) 


No.  65.—  Answer  and  claim  op  the  agents  op  foreign  underwriters 

TO  A  libel  of    information    FOR  A  FORFEITURE. 

DISTRICT  COURT  OP  THE  UNITED  STATES, 

FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

In  Admiralty, 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  answer  and  claim  of  Henry  Barclay  and  George  Barclay  of  the  city  of 
New  York,  merchants,  intervening  for  the  interest  of  their  principals,  to  the 
libel  of  information  of  James  A.  Hamilton,  Esquire,  Attorney  of  the  United 
States,  for  the  Southern  District  of  New  York,  filed  on  behalf  of  the  said 
United  States,  alleges  as  follows : 

First,  That  these  respondents  admit,  that  the  said  ship  Waterloo  is  a  ship 
or  vessel  owned  wholly  or  in  part  by  a  subject  or  subjects  of  his  Brittannic 
Majesty ;  and  that  the  said  ship  or  vessel,  after  the  thirtieth  day  of  September, 
eighteen  hundred  and  eighteen,  and  also  aftei;  the  thirtieth  day  of  September, 
eighteen  hundred  and  twenty,  did  come  from  a  port  or  place  in  a  colony  or 
territory  of  his  Brittannic  Majesty,  to  wit,  from  Annatto  Bay  in  the  island  of 
Jamaica,  in  the  West  Indies ;  which  said  port  is,  and  was  at  the  time  the  said 
vessel  sailed  from  thence,  and  also  at  the  time  of  the  arrival  of  the  said  ship 
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at  the  port  of  New  York,  by  the  ordinary  laws  of  navigation  and  trade,  closed 
against  vessels  owned  by  citizens  of  the  United  States.  But  these  respondents 
deny  that  the  ports  of  the  United  States  were,  at  the  time  of  the  arrival  of  the 
said  ship  at  the  port  of  New  York,  or  at  any  time  afterwards,  closed  against 
the  said  ship  or  vessel  called  the  Waterloo,  or  that  the  said  ship  was  excluded 
from  the  said  port  of  New  York.  And  they  deny  that  the  said  ship  did  enter 
the  said  port  of  New  York  in  the  said  district^  in  violation  of  the  acts  of  the 
Congress  of  the  United  States  in  such  cases  made  and  provided,  and  that,  by 
virtue  of  the  said  acts,  the  said  ship  or  vessel,  her  tackle,  apparel,  and  furni- 
ture, became  forfeited  to  the  use  of  the  said  United  States. 

Second,  That  the  said  vessel,  on  or  about  the  twenty-seventh  day  of  August, 
eighteen  hundred  and  twenty-nine,  was  found  by  the  captain  and  crew  bt  the 
brig  Merced  of  New  York  upon  the  high  seas,  and  without  the  jurisdiction  of 
the  United  States,  totally  disabled,  a  wreck,  and  entirely  abandoned  by  her 
captain  and  crew ;  and  that  the  said  ship  or  vessel  was  then  and  there  taken 
in  tow  by  the  said  brig  Merced  and  brought  into  the  port  of  New  York.  And 
these  respondents  deny  that  the  said  wreck,  so  brought  as  aforesaid  into  the 
port  of  New  York,  was,  or  was  intended  to  be,  comprehended  in  the  provisions 
of  the  said  navigation  acts ;  but  they  insist  and  charge,  that  the  said  navigation 
acts  were  intended  to  apply,  and  in  fact  do  apply  solely,  to  vessels  voluntarily 
entering  the  ports  of  the  United  States  for  purposes  of  trade  and  navigation. 

Third,  That  by  a  commission  dated  the  second  day  of  July,  in  the  -year  of 
our  Lord  one  thousand  eight  hundred  and  seventeen,  and  signed  by  Joseph 
Marryat,  Chairman,  and  John  Bennet,  junior.  Secretary  of  the  committee  for 
managing  the  affairs  of  the  underwriters  at  Lloyd^s  in  London,  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  called  England,  these  respon- 
dents were  appointed  to  act  as  agents  for  the  subscribers  to  Lloyd^s  at  the  port 
and  custom  house  district  of  New  York,  subject  to  the  instructions  in  the  said 
commission  mentioned ;  and  that  by  the  said  commission,  they  are  authorized 
and  empowered  to  attend  to  the  interests  of  the  subscribers  to  Lloyd's  in  gene- 
ral, as  by  the  said  commission,  now  in  the  possession  of  these  respondents,  will 
more  fully  and  at  large  appear,  and  to  which,  for  greater  certainty,  these  re- 
spondents pray  leave  to  refer. 

And  these  respondents,  further  answering,  say,  that  they  are  likewise  the 
agents  for  the  underwriters  at  Liverpool,  in  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  called  England ;  and  for  the  underwriters  in 
Glasgow,  in  that  part  of  the  said  United  Kingdom  called  Scotland,  under  two 
several  commissions,  with  the  like  authority  and  instructions  as  mentioned  in 
the  said  commission  from  the  underwriters  at  Lloyd's  in  London  aforesaid,  as 
by  the  said  several  commissions  from  the  underwriters  at  Liverpool,  and  from 
the  underwriters  at  Glasgow,  reference  being  thereunto  had,  vrill  more  fully 
and  at  large  appear,  and  to  which,  for  greater  certainty,  these  respondents  pray 
leave  to  refer. 

And  these  respondents,  further  answering,  say,  that  they  have  no  doubt  that 
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the  said  ship  Waterloo,  or  some  part  thereof,  was  insured  at  some  or  one  of  the 
said  places  by  some  or  all  of  the  said  underwriters  therein ;  and  they  have  no 
doubt  but  that  the  said  vessel,  or  some  part  thereof,  hath  been  abandoned  by 
the  persons  interested  therein,  to  the  said  underwriters,  or  some  or  one  of  th^n, 
and  that  the  right  of  ownership  in  the  said  ship,  or  some  part  thereof,  hath  ac- 
crued to  the  said  imderwriters,  or  some  or  one  of  them ;  but  theae  respondents 
cannot  speak  on  this  point  with  absolute  certainty,  but  only  to  the  best  of  their 
belief,  inasmuch  as  a  sufficient  time  hath  not  elapsed  since  the  twelfth  day  of 
September,  eighteen  hundred  and  twenty-nine,  when  the  said  ship  was,  as  afore- 
said, brought  into  the  said  port  of  New  York,  to  communicate  the  circumstance 
to  the  said  several  underwriters,  or  any  of  them,  and  obtain  their  answer. 
That  immediately  after  the  said  vessel  was  brought  into  the  port  of  New  York, 
as  aforesaid,  they  wrote  to  the  said  underwriters  at  London,  informing  them  of 
tlie  circumstances  of  the  case  as  far  as  known  to  these  respondents,  and  request- 
ing information  from  the  said  underwritere  of  their  rights  and  interests  in  and 
to  the  said  vessel,  or  any  part  thereof,  to  which  they  have,  for  the  reason  afore- 
said, obtained  no  answer. 

Fourth,  That  a  libel  hath  been  filed  in  this  Honorable  Court  by  Peter  Har- 
mony, the  owner,  and  Eliphalet  Kingsbury,  the  captain  of  the  said  brig  Mer- 
ced, against  the  said  Waterloo,  claiming  salvage  for  having  brought  the  said 
ship  Waterloo  into  this  port ;  and  these  respondents  insist,  that  if  any  portion  of 
the  said  ship  be  forfeitable  under  the  acts  of  navigation  aforesaid,  the  salvage 
that  may  be  adjudged  to  the  said  owner  and  captain  is  alone  forfeitable,  as 
they  alone  had  any  agency  in  the  alleged  infraction  of  the  said  acts. 

And,  therefore,  these  respondents,  on  behalf  of  the  said  several  underwriters, 
claim  the  said  vessel,  and  pray  that  the  said  vessel,  or  the  proceeds  thereof, 
over  and  above  the  salvage  that  may  be  decreed,  may  be  detained  in  the  custody 
of  this  Honorable  Court,  for  such  reasonable  time  as  may  seem  proper,  wherein 
the  rights  and  interests  of  the  above-mentioned  underwriters  may  be  ascer- 
tained ;  and  that  this  Honorable  Court  may  further  decree  that  the  said  surplus 
proceeds,  over  and  above  the  salvage  that  may  be  awarded  by  this  Honorable 
Court,  may  be  paid  to  these  respondents,  upon  due  proof  being  made  in  man- 
ner and  form  as  this  Honorable  Court  may  direct,  that  the  said  underwriters, 
or  any  of  them,  have  an  interest  in  and  a  right  to  receive  the  same,  or  such  part 
thereof  as  they  shall  appear  to  be  entitled  to. 

And  these  respondents  will  ever  pray,  &c 

Geobob  Babclay. 
Sworn  this  8d  of  November,  1829, 

before  me, 

Fbed.  J.  Betts,  Clerk. 

Robinson  &  Betts, 

Prs.  and  Advs.  for  Claim'ts. 


No.  66.  — Stipulation  fob  costs.  —  (As  ante,  No,  10,  page  505.) 
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No.  67.  —  Order  for  default  on  return  op  process  in  rem  on  a  libel 

OP  information. 

The  libel  having  been  read,  and  the  marshal  having^ returned  {as  ante,  No, 
8,  page  502). 


No.  68. — Notices  of  hearing,  to  party  and  clerk. — {Same  as  No8,  41, 

43,  43,  ante,  page  536.) 


No.  69.  — Final  decree  dismissing  a  libel  of  mpoRaiATioN. 

Tliis  cause  having  been  brought  on  for  hearing,  and  the  advocates  of  the 
respective  parties  being  heard,  and  due  deliberation  being  had,  on  motion  of 
Mr.  Johnson,  proctor  for  the  defendant  Harmony,  It  is  ordered,  adjudged, 
and  decreed,  that  the  libel  in  this  case  be  dismissed. 


No.  70.  —  Libel  in  rem  by  a  ship-builder  for  a  portion  of  the  price. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  A.  B.,  of  the  city  of  New  York,  ship-builder,  against  the  ship 
or  vessel  Madison,  whereof  C.  D.  is,  or  lately  was,  master,  her  tackle,  apparel, 
and  furniture,  and  against  all  persons  intervening  for  their  interest  therein,  in 
a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First,  That,  on  the  first  day  of  March  last,  he  was  employed  by  E.  F.,  of 
the  city  of  Boston,  merchant,  to  furnish  the  materials  and  build  for  him,  as 
owner,  the  ship  since  called  the  Madfton,  of  about  seven  hundred  tons  bur- 
then, and  now  in  the  port  of  New  York,  for  the  sum  of  eighteen  thousand 
dollars,  payable  as  the  work  should  progress,  the  final  payment  of  three 
thousand  dollars  to  be  made  when  the  said  vessel  should  be  launched. 

Second,  That  he  proceeded  to  build  the  said  vessel,  and  in  all  things  faith- 
fully performed  his  contract,  and  the  said  ship  was  safely  laimched  on  the 
fourth  day  of  December,  instant,  and  delivered  to  the  said  E.  F.,  and  accepted 
by  him. 

Third,  That  the  said  E.  F.  now  refuses  to  pay  to  the  libellant  the  said  final 
payment  of  three  thousand  dollars,  which  is  justly  due  to  him  according  to 
his  contract. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 
Court. 

Whereupon  the  libellant  prays  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  vessel^  her  tackle,  apparel,  and  furni- 
ture, and  that  all  persons  claiming  any  right  in  said  vessel,  may  be  cited  to 
appe4ir  and  answer  all  the  matters  aforesaid,  and  that  the  said  ship  may  be 
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condemned  and  sold  to  pay  the  amount  which  shall  be  due  to  the  libellant, 
on  his  contract  aforesaid,  with  interest  and  costs,  and  that  he  may  have  such 
other  and  further  relief  as  in  law  and  justice  he  is  entitled  to  receive. 

A.   B. 
Sworn,  &C.,  before  me, 

G.  H.,  U.  S.  Commissioner. 
J.  B.,  Proctor. 
E.  L.,  Advocate. 


No.  71.  — Libel  for  the  sabie  cause  in  fersonam  —  against  the  owner. 

To  the  Honorable,  &c.  (as  in  ths  last  precedent). 

The  libel  of  A.  B.,  of  the  city  of  New  York,  ship-builder,  against  C.  D.,  of 
the  city  of  Boston,  merchant,  owner  of  the  ship  or  vessel  Madison,  in  a  cause 
of  contract,  civil  and  maritime,  alleges  as  follows : 

(First,  second,  third,  and  fourth  articles,  as  in  the  last  precedent) 

Whereupon  the  libellant  prays,  that  a  warrant  of  arrest  in  due  form  of  law, 
according  to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  C.  D.,  and  that  he  may  be 
required  to  answer  on  oath  this  libel,  and  the  matters  herein  contained,  uid 
that  this  Honorable  Court  will  be  pleased  to  decree  to  the  libellant  the  pay- 
ment of  the  amount  which  shall  be  due  to  him  for  building  said  ship,  with 
interest  and  costs,  and  to  give  him  such  other  and  further  relief  as  in  law  and 
justice  he  may  be  entitled  to  receive. 

{To  he  signed  and  sworn  to  as  he/ore,) 


No.  72.  — Libel  in  rem  by  a  superintendent  of  the  building  of  a  ship 

FOR  his    compensation. 

To  the  Honorable,  &c.  (the  address  and  statement  of  parties  as  in  No,  70,  ariUy 
page  541). 

First,  That  in  the  month  of  March  last,  he  was  employed  by  E.  F.,  of  the 
city  of  New  Haven,  to  purchase  materials,  employ  mechanics,  and  direct  and 
superintend  the  building  of  a  brig  or  vessel,  in  the  city  of  New  York,  the 
funds  to  be  furnished,  and  payments  made  by  the  said  C.  D.,  for  the  salary 
or  wages,  of  seven  hundred  and  fifty  dollars,  for  the  time  between  the  laying 
the  keel  and  the  launching  of  said  ship. 

Second,  That  the  libellant  proceeded  without  delay  faithfully  to  perform 
his  duties  under  his  said  contract,  and  the  keel  of  said  ship  was  laid  on  the 
fourth  day  of  June  last,  and  the  work  has  proceeded  with  all  practicable  dis- 
patch, and  the  said  vessel  would  have  been  ready  to  be  launched  on  the  first 
day  of  October  last,  had  the  necessary  funds  been  supplied  to  make  the  nec- 
essary payments  and  complete  the  work. 
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Third,  That  on  the  tenth  day  of  September  last,  the  said  C.  D.  sold  the 
said  unfinished  vessel  to  one  E.  P.,  of  the  city  of  New  York,  subject  to  the 
payment  of  the  libellant,  and  ceased  to  furnish  funds  and  to  make  the  neces- 
sary payments,  and  the  said  E.  F.  declined  to  proceed  with  finishing  the  said 
vessel,  and  discharged  the  libellant,  and  both  said  0.  D.  and  E.  F.  refuse  to 
pay  the  libellant  for  his  said  services,  and  the  whole  of  his  said  compensation 
is  now  due  to  him,  amounting  to  seven  hundred  and  fifty  dollars,  besides 
interest 

Fourth.  That  his  demand  for  his  said  services  is,  by  the  law  of  the  State  of 
New  York,  a  lien  upon  the  said  vesscL  That  the  said  vessel  is  still  unfin- 
ished, and  has  not  yet  received  a  name,  and  is  intended  to  be  of  about  one 
thousand  tons  burthen. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States,  and  of  this  court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court,  in  causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  said  unfinished  vessel,  and  that  all  persons 
claiming  any  right  in  said  vessel,  and  especially  the  said  C.  D.  and  E.  P., 
may  be  cited  to  appear  and  answer  all  the  matters  aforesaid,  and  that  'the 
said  unfinished  vessel  may  be  condemned  and  sold  to  pay  the  amount  which 
shall  be  due  to  the  libellant,  on  his  contract  aforesaid,  with  interest  and  costs, 
and  that  he  may  have  such  other  and  further  relief  as  in  law  and  justice  he 
is  entitled  to  receive. 

{To  he  signed  and  sworn  to  <m  No,  70,  ante,  page  541.) 


No.  73. — The  same  in  peksonam.  —  {The  statement  of  the  parties  and  the 
prayer,  like  No,  71,  and  the  articles  the  same  as  No,  72,  ante,  page  542.) 


No.  74.  —  LrsEi^  by  the  owner  against  the  builder,  when  there  is  an 
ADMIRALTY  CAUSE  OF  ACTION.  — {Can  he  easily  framed  from  the  foregoing  pre- 
cedents.) 


No.  75.  —  Libel  in  rem  by  a  material  man  for  materials  for  tackle, 

APPAREL,  OR  FURNITURE,  TO  BUILD  OR  FINISH  A  VESSEL. 

To  the  Honorable,  &c. 

The  libel  of  A.  B. ,  of  the  city  of  Troy,  against  the 

sloop  or  vessel  Coaster,  whereof  C.  D.  is,  or  lately  was,  master,  her  tackle, 
apparel,  and  furniture,  and  against  all  persons  intervening  for  their  interest 
therein,  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First,  That  some  time  in  the  month  of  May  last,  E.  F.,  of  the  dty  of 
Albany,  being  then,  as  owner,  building  a  sloop  or  vessel  since  called 

the  Coaster,  and  having  employed  the  said  C.  D.,  her  intended  master,  to  act 
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as  his  agent  in  building  the  same,  applied,  by  the  said  master,  to  the  libellant 
to  furnish  the  for  building  said  vesseL 

Second.  That  the  libellant  accordingly  furnished,  on  the  order  of  said  mas- 
ter and  builder,  the  various  articles  of  set  forth  in  the  account  or 
schedule  hereto  annexed,  at  the  prices  mentioned  in  said  account,  which  u*e 
the  market  prices  therefor,  and  are  reasonable  and  just,  and  the  said  articles 
were  delivered  to  said  vessel  at  Albany  aforesaid,  to  be  used  in  building  and 
completing  her,  and  the  value  thereof  was,  by  the  maritime  law,  and  the  law 
of  the  State  of  New  York,  a  lien  upon  said  vessel,  her  tackle,  apparel,  and 
furniture. 

Third,  That  the  said  E.  F.  paid  to  the  libellant,  from  time  to  time,  on  ac- 
count, the  sums  credited  in  said  account,  leaving  due  the  balance  thereof, 
amounting  to  dollars,  with  interest,  which  the  said  E.  F.  has 

neglected  and  refused  to  pay. 

Fourth,  That  the  said  vessel  is  now  at  Albany,  within  the  Northern  Dis- 
trict of  New  York,  where  she  was  built,  which  port  she  has  never  left 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court 

Whereupon  the  libellant  prays,  &c. 

{Prayer^  and  ngnatttres^  andjvrat  as  in  No,  70,  ante^  page  541.) 


No.  76.  —  Libel  fob  thb  same  cause  in  pebsonam  against  the  owner 

—  WITH  A  CLAUSE   FOR  THE  ATTACHMENT  OF   HIS   GOODS,    CHATTELS,    CRED- 
ITS,   AND  EFFECTS. 

To  the  Honorable,  &c. 

The  libel  of  A.  B.,  of  the  city  of  Troy,  against  E. 

F. ,  of  Albany,  owner  of  the  sloop  Coaster,  in  a  cause  of  contract  civil  and 
maritime. 

(First,  second,  third,  fourth,  and  fifth  articles  as  in  the  last  precedent.) 

Sixth  That  the  said  E.  F.,  has  absconded  from  this  district,  or  is  concealed, 
or  cannot  be  found  therein,  and  has  goods  and  chattels  in  this  district,  and 
credits  and  effects  in  the  hands  of  J.  K.,  of  the  city  of  Buffalo. 

Whereupon  the  libellant  prays  that  a  warrant  of  arrest,  in  due  form  of  law, 
according  to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  E.  F.,  and  that  he  may  be 
required  to  answer  on  oath  this  libel  and  the  matters 'herein  contained,  and 
that  if  he  cannot  be  found,  then  that  his  goods  and  chattels  in  this  district 
may  be^attached  to  a  sufficient  amoimt  to  answer  the  libellant,  and  if  sufficient 
goods  and  chattels  cannot  be  found  in  this  district,  then  that  his  credits  and 
effects,  in  the  hands  of  said  J.  E.,  of  Buffalo,  may  be  attached  to  a  suffidait 
amount  to  answer  the  libellant,  and  that  said  J.  K.  may  be  dted  to  appear 
and  answer  such  interrogatories  as  may  be  propounded  to  him  by  the  libellant^ 
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and  that  this  Honorable  Court  will  be  pleased  to  decree  to  the  libellant  the 

payment  of  the  amount  which  shall  be  due  to  him  for  the  cause  aforesaid, 

with  interest  and  costs,  and  to  give  him  such  other  and  further  relief  as  in 

law  and  justice  he  may  be  entitled  to  receive. 

A.  B. 
Sworn,  &C.,  before  me, 

George  W.  Morton,  , 

U.  S.  Commissioner. 
J.  B.,  Proctor. 

E.  L.,  Advocate. 


No.  77.  —  Libel  in  rem  by  the  owners  op  a  vessel  to  obtain  possession 

OF  HER. 

To  the  Honorable,  &c. 

The  libel  of  A.  B.  and  C.  D.,  of  Bath,  merchants,  owners  of  the  schooner 
or  vessel,  the  Sea  Gull,  her  tackle,  apparel,  and  furniture,  against  all  persons 
intervening  for  their  interest  therein,  in  a  cause  of  possession,  civil  and  mar- 
itime, alleges  as  follows : 

Mritt,  That  they  are  the  true  and  only  owners  of  the  schooner  Sea  Gull, 
her  tackle,  apparel,  and  furniture,  and  being  such  owners,  on  or  about  the 
tenth  day  of  May,  1846,  appointed  one  E.  P.,  master  of  said  vessel,  to  navi- 
gate and  sail  her  for  them,  at  the  wages  agreed  upon  between  them,  and  the 
said  E.  P.,  continued  to  be  such  master  till  the  fifth  day  of  August,  instant, 
when  the  libellants  removed  him  as  master,  and  appointed  another  master  in 
his  place. 

Second,  That  when  the  new  master,  so  appointed  by  the  libellants,  went  on 
board  said  vessel,  by  their  orders,  to  enter  upon  his  duties  as  such  master,  the 
said  E.  P.  refused  to  give  up  the  possession  or  the  papers  of  said  vessel  to  the 
said  master,  or  to  the  libellants,  who  have  demanded  the  same  —  to  the  great 
damage  of  the  libellants. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Whereupon  the  libellants  pray  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court,  in  causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furni- 
ture, and  that  the  said  E.  P.  may  be  personally  cited  to  appear  and  answer  all 
the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle,  apparel,  and  furni- 
ture, may  be  delivered  to  the  libellants,  and  that  the  said  E.  P.  may  be  con- 
demned to  pay  to  the  libellants  their  damages  and  costs  in  the  premises,  and 
that  they  may  have  such  other  and  further  relief  in  the  premises  as  in  law  and 

justice  they  may  be  entitled  to  receive. 

A.  B. 

Sworn,  &C.  C.  D. 

J.  B.,  Proctor. 

C.  L.,  Advocate. 

35 
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No.  78.  —  Libel  in  rem  against  merchandise  fob  possession. 

To  the  Honorable,  Ac. 

The  libel  of  H.  B.,  of  the  city  of  New  York,  merchant,  against  nine  cases 
of  merchandise,  marked  A  1  to  9,  and  against  0.  D.,  master  of  the  ship  or 
vessel  the  Carrier,  in  a  cause  of  possession,  civil  and  maritime,  alleges  as 
follows : 

First.  That  heretofore,  while  the  said  vessel  was  lying  in  the  port  of  Liver- 
pool, in  England,  and  about  to  sail  for  the  port  of  Philadelphia,  John  Brown, 
of  Liverpool  aforesaid,  shipped  on  board  said  vessel,  consigned  to  the  libel- 
lant,  niiie  cases  of  merchandise,  marked  A,  1  to  9,  and  the  said  master  signed 
the  usual  bill  of  lading  for  the  same,  whereby  he  agreed  to  deliver  the  same 
to  the  libellant,  in  New  York,  on  payment  of  the  freight  for  the  same  at  the 
rate  of  twenty  cents  per  cubic  foot. 

Second,  That  the  said  ship  having  arrived  in  the  said  port  of  New  York, 
the  libellant  paid  to  the  said  master  his  freight  on  the  said  merchandise,  and 
demanded  the  delivery  thereof,  but  the  said  master  refused  to  deliver  the  same 
to  him  unless  the  libellant  would  pay  one  hundred  and  fifty  dollars  as  an  aver- 
age contribution,  which  the  libellant  was  not  bound  to  pay,  not  being  liable 
therefor,  and  the  said  master  still  refuses  to  deliver  to  him  the  said  nine  cases, 
and  each  of  them,  which  are  of  the  value  of  two  thousand  dollars  and  upward, 
to  the  great  damage  of  the  libellant. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 
Court. 

Wherefore,  the  libellant  prays  that  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  nine  cases  of  merchandise,  and  that 
the  said  C.  D.  may  be  personally  dted  to  appear  and  answer,  on  oath,  all  the 
matters  aforesaid,  and  that  the  said  merchandise  may  be  delivered  to  the  li- 
bellant, and  that  the  said  C.  D.  may  be  condemned  to  pay  to  the  libellant  his 
damages  and  costs  in  the  premises,  and  that  he  may  have  such  other  and 
further  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled  to 

receive. 

A.R 
Sworn,  &c.,  before  me, 

J.  W.  M.,  Clerk. 

J.  B.,  Proctor. 

W.  M.,  Advocate. 


No.  79.  —  A  LIBEL   IN  REM   BY   THE   OWNER  TO  RECOVER  A  VESSEL  WITHHELD 

ON  A  CLAIM  OF  TITLE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  New  York. 
The  libel  of  Alfred  Peabody,  of  Salem,  in  the  Commonwealth  of  Massadiu- 
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8etts,  merchant,  against  the  schooner  Lucinda  Snow,  whereof 
Stubbs,  of  now  is  or  late  was  master,  her  tackle,  apparel,  and 

fumitnre,  and  against  the  said  Stubbs,  master,  and  against 

Rogers,  of  in  the  State  of  Maine,  and  against  all 

other  persons  lawfully  intervening  for  their  interest  in  the  said  schooner,  in  a 
cause  of  possession,  civil  and  maritime,  alleges  as  follows : 

I^irat,  That  the  libellant  is  the  true  and  lawful  owner,  absolutely  of  one  • 
half,  and  the  lawful  owner  by  way  of  mortgage  of  the  remaining  half  of  the 
said  schooner  Lucinda  Snow,  of  ninety-nine  tons  burthen,  now  lying  in  the 
port  of  New  York,  and  had  the  possession  and  employment  thereof  as  such 
owner,  till  deprived  of  her  as  herein  set  forth. 

Second,  That  the  said  schooner  is  wrongfully  withheld  from  the  libellant  by 
the  said  Stubbs  and  said  Rogers,  on  an  alleged  ground  of  title,  depending 
upon  a  pretended  sale  by  one  Dawson  Lincoln,  now  deceased,  as  master  of  said 
schooner  Lucinda  Snow,  which  sale  was  unauthorized,  without  any  necessity 
and  without  any  legal  survey  or  condemnation  of  said  schooner,  in  violation  of 
the  duty  of  the  said  Dawson  Lincoln  as  master,  in  fraud  of  the  libellant,  and  is 
utterly  void. 

Third.  That  on  or  about  the  early  part  of  the  month  of  December  last  past, 
the  libellant  and  the  said  Dawson  Lincoln  purchased  the  said  schooner  then 
lying  in  the  port  of  Boston,  for  the  sum  of  $2,400,  and  the  libellant  paid  the 
sum  of  $600,  on  account  of  his  half  thereof  and  the  said  Lincoln  paid  $000  on 
account  of  his  half,  and  for  remaining  $1,200  the  libellant  became  surety,  and 
signed  a  joint  note  for  $1,200  with  said  Lincoln,  for  the  balance  of  such  pur- 
chase money.  That,  upon  such  purchase  being  made,  a  bill  of  sale  was  duly 
executed  and  delivered  by  the  then  owners  of  said  schooner  to  the  libellant  and 
the  said  Lincoln,  whereby  the  libellant  became  the  legal  owner  of  one-half,  and 
the  said  Lincoln  became  the  owner  of  the  remaining  half  of  said  schooner,  and 
said  schooner  was  duly  registered  according  to  the  act  of  Congress  in  such  case 
made  and  provided,  as  belonging,  one-half  to  the  libellant  and  one-half  to  said 
Lincoln. 

That  upon  such  purchase  being  made,  as  aforesaid,  and  before  sailing  from 
Boston,  the  said  schooner  was  thoroughly  repaired  at  an  expense  of  about 
$1,000,  and  fitted  for  a  three  years'  voyage,  which  said  expense  was  wholly 
supplied  by  the  libellant ;  and  to  secure  the  lil)ellant  for  the  one-half  of  such 
expense,  and  for  one-half  of  said  note^f or  a  part  of  the  said  purchase  money,  and 
for  one-half  of  any  loss  that  might  arise  on  her  voyage  from  Boston  to  Galveston, 
hereinafter  mentioned,  ihe  said  Dawson  Lincoln,  on  or  about  the  twenty-first  , 
day  of  December,  1846,  executed  to  the  libellant  a  bill  of  sale  of  his  one-half 
of  said  schooner,  a  copy  whereof  is  hereto  annexed,  marked  B.  That  such 
schooner  was,  at  that  time,  six  years  old,  in  excellent  condition,  and  worth  at 
least  the  sum  of  $8,500. 

Fburth.  That  the  libellant  purchased  and  supplied,  from  his  own  means,  a 
cargo  on  joint  account  with  the  said  Dawson  Lincoln,  who  was  then  appointed 
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master  of  said  schooner,  and  with  said  cargo,  and  a  freight  of  about  $160,  the 
said  schooner  sailed  from  the  port  of  Boston,  on  or  about  the  twenty-sixth  day 
of  December  last  past,  with  the  said  Lincoln  as  captain,  bound  to  Gralveston, 
Texas,  where  she  arrired  on   or  about  the  twenty-seventh  day  of  January  last 
past,  in  excellent  order  and  condition,  and  discharged  her  cargo,  and  received  a 
full  freight  at  Galveston,  for  the  mouth  of  the  Rio  Grande,  where  she  arrived 
on  or  about  the  latter  part  of  February  last,  and  discharged  her  cargo,  for  which 
the  said  Captain  Lincoln  received  the  freight,  amounting,  as  the  lib^Uant  has 
been  informed  and  believes,  to  more  than  $600.     That  while  said  schooner  was 
so  at  the  Rio  Grande,  in  the  early  part  of  March  last,  she  was  chartered  by  the 
Government  of  the  United  States  for  the  sum  of  $1,200  a  month,  and  proceeded 
to  Vera  Cruz,  and  lay  at  or  near  Sacrificios,  and  the  said  Lincoln  received  from 
the  said  Government,  the  sum  of  about  $1,500  and  upwards  on  account  of  such 
charter ;  that  on  or  about  the  second  day  of  April  last,  the  said  Captain  Lincoln 
wrote  in  substance,  from  Vera  Cruz  to  the  libellant,  that  the  first  month's  char- 
ter of  said  schooner,  amounting  to  $1,200,  would  be  due  on  the  tenth  day  of 
April,  and  that  he  would  remit  that  amount,  together  with  $400,  freight  and 
proceeds  of  cargo  sold  by  him  to  the  agent  of  the  libellant,  at  Salem,  but  the 
said  Lincoln  wholly  failed  to  make  any  remittance  whatever,  and  the  libellant 
is  credibly  informed,  and  believes  and  states  that  the  said  Captain  Lincoln,  after 
his  arrival  at  Vera  Cruz,  in  neglect  of  his  duty  as  master  of  said  schooner,  and 
of  the  interest  of  the  libellant,  embarked  largely  in  the  business  of  purchasing 
wrecked  vessels  on  the  shore,  and  in  getting  them  off,  without  the  authority  or 
knowledge  of  the  libellant,  and  had,  some  time  before  the  said  schooner  ran  on 
shore,  as  hereinafter  mentioned,  actually  purchased  a  brig  for  about  $1,600, 
stranded  on  the  shore,  and  a  barque  for  about  $800,  also  stranded  on  the  shore, 
and  was  busily  engaged  in  getting  them  off,  up  to  the  time  the  said  schooner 
went  ashore.     That  no  remittance  whatever  having  been  at  any  time  made  by 
the  said  Captain  Lincoln  to  the  libellant  or  his  agent,  no  reasonable  doubt  can 
exist  that  the  said  Lincoln,  who  was  a  man  of  little  or  no  means,  converted  the 
proceeds  of  the  cargo,  freights,  and  charter,  or  the  greater  part  thereof,  received 
by  him,  amounting  to  at  least  $1,600,  to  purchase  of  said  wrecks. 

Fifth,  That  on  or  about  Sunday,  the  second  day  of  May  last,  the  said  Captain 
Lincoln  left  the  said  schooner  anchored  at  or  near  Sacrificios,  with  only  the 
mate  on  board,  and  with  all  of  the  crew  of  the  said  schooner,  went  some  ten 
miles  down  the  coast  in  the  schooner's  boat,  for  the  purpose  of  wrecking,  and 
while  so  absent,  a  squall  from  the  northward  came  up  in  the  early  part  of  the 
day,  and  parted  one  of  the  schooner's  chains,  and  was  driving  her  towards  the 
shor«  directly  on  some  old  wrecks,  when  the  mate,  finding  that  she  continued 
dragging  her  remaining  anchor,  and  that  she  would  inevitably  go  ashore  in  the 
vicinity  of  the  old  wrecks,  slipped  the  remaining  chain,  and  succeeded  in  run- 
ning her  on  a  smooth,  clear  beach,  sustaining  no  injury  to  said  schooner,  ex- 
cept the  loss  of  a  few  sheets  of  copper  from  her  bottom,  and  although  the  said 
Lincoln  returned  with  his  crew  from  the  wrecking  expedition  on  the  evening  of 
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the  same  day,  he  allowed  said  schooner  to  remain  ashore,  although  only  slightly 
gromided,  from  Sunday  until  the  Friday  following,  without  making  an  effort 
to  relieve  her,  although  she  was  uninjured,  and  could  have  been  easily  hove  off 
at  a  very  trifling  expense,  and  although  he  had  a  sufficient  chain  and  anchor 
convenient,  on  board  of  the  brig  he  had  purchased,  to  enable  him  to  get  her 
off,  and  although  he  could  have  applied  the  said  moneys  in  his  hands,  or  could 
have  raised  money  on  the  said  brig  or  barque,  or  by  bottomry  on  said  schooner, 
more  than  sufficient  to  meet  his  expenses  in  getting  her  off.  That  on  the  said 
Friday,  as  the  libellant  is  informed  and  believes,  the  said  Captain  Lincoln 
caUed  a  survey,  and  on  the  following  day  (Saturday),  exposed  said  schooner 
for  sale  at  auction,  and  after  considerable  competition  at  said  sale,  the  said 
Rogers  bid  her  in  at  such  sale,  at  the  sum  of  $1,750,  and  now  alleges  that 
he  thereby  became  the  legal  owner  of  said  schooner,  and  the  libellant  is  in- 
formed and  believes  that  the  said  Lincoln  authorized  and  requested  a  person  to 
bid  for  him,  said  Lincoln,  at  said  auction  sale,  the  sum  of  $1,700,  or  about 
that  sum,  for  said  schooner,  if  she  could  not  be  purchased  at  a  less  sum ;  and 
the  libellant  states  that  no  necessity  existed  for  said  sale,  and  that  the  same 
was  fraudulent,  collusive,  illegal,  and  void,  and  conferred  no  title  whatever 
on  the  said  Rogers.  That  on  or  about  the  third  day  after  the  alleged  purchase 
at  said  sale,  the  said  Rogers  hove  off  the  said  schooner,  with  anchors  and 
chains,  at  a  very  trifling  expense,  not  to  exceed,  as  the  libellant  believes,  the 
sum  of  $50  or  $100,  and  when  so  hove  off,  the  said  schooner  had  sustained  no 
damage  in  her  hull,  spars,  sails,  rigging,  or  otherwise,  except  the  loss  of  a  few 
sheets  of  copper  off  her  bottom,  and  a  little  caulking  necessary  on  her  wales, 
and  a  chain  and  anchor.  That  being  supplied  with  this  slight  amount  of 
caulking,  and  one  chain  and  anchor,  she  proceeded  in  a  few  days  thereafter, 
without  any  other  repairs,  to  New  Orleans,  a  distance  of  about  800  or  1000 
miles,  and  there  took  in  a  full  cargo  of  com  and  proceeded  to  New  York, 
where  she  arrived  in  safety  after  a  quick  passage  of  fourteen  days  in  a  good 
and  sound  condition,  on  or  about  the  sixth  day  of  August,  instant,  without  re- 
ceiving any  repairs  except  as  aforesaid.  That  a  full  cargo  of  com,  from  its 
dense  weight,  and  liability  to  shift  and  great  strain  in  a  vessel  could  not  be 
brought,  and  would  not  be  entrusted  in  any  vessel  except  she  were  sound, 
staunch,  and  in  good  condition,  and  that,  as  the  libellant  is  informed  and  be- 
lieves, the  said  Rogers  now  values  said  schooner,  at  the  sum  of  $3,500,  and  tho 
libellant  states  that  it  must  have  been  quite  apparent  to  the  said  Rogers  and  to 
the  said  Lincoln,  at  the  time  of  said  pretended  auction  sale,  that  said  schooner 
was  in  no  peril  or  danger,  and  no  necessity  existed  for  her  sale,  and  that  she 
could  have  been  easily  got  off,  as  the  one  bid  the  sum  of  $1,750,  and  the  other 
authorized  a  bid  of  $1,700  for  said  schooner  (50  per  cent  of  her  value  when 
safely  in  port),  which  bids  would  not  have  been  made,  had  any  real  necessity 
for  a  sale  existed. 

Sixth,  That  after  the  said  sale  the  said  Lincoln  continued  his  business  of 
wrecking  at  Vera  Cruz  as  aforesaid,  and  got  off  the  said  barque  purchased  by 
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him,  and,  as  the  libellant  is  informed  and  believes,  also  purchased  another 
stranded  vessel  and  got  her  off.  That  the  said  Lincoln  retained  the  entire  pro- 
ceeds of  said  auction  sale,  as  well  as  the  said  moneys  so  received,  as  aforesaid, 
from  the  sale  of  cargo,  freight,  and  charter,  amounting  together  to  at  least  the 
sum  of  $3,800,  no  part  of  which  has  ever  been  received  by  the  libellant,  or  by 
any  person  for  his  account,  although  he  has  paid  for  the  whole  of  said  outfits 
at  Boston,  and  has  paid  said  note  so  given  by  said  Lincoln  on  account  of  the 
purchase  money  of  one-half  of  said  schooner,  and  has  paid  insurance  and  other 
running  expenses  of  said  schooner  to  the  amount  of  about  $800. 

That  the  cargo  shipped  on  joint  account  as  aforesaid  will  barely  reimburse 
the  libellant  for  its  cost,  freight,  and  expenses,  and  no  profit  has  or  will  be 
made  thereon,  and  that  the  only  freight  received  by  the  libellant  since  said 
schooner  left  Boston,  in  December,  1846,  was  about  the  sum  of  $60  received  at 
Galveston  on  accoimt  of  freight,  which  sum  was  credited  to  the  schooner,  and 
the  balance  of  said  freight  from  Boston,  being  the  sum  of  $100,  was  received 
by  said  Lincoln  for  his  family. 

Seventh,  That  the  libellant  first  heard  of  his  schooner  being  ashore  on  or  about 
the  twenty-fifth  day  of  May  last,  while  he  was  at  New  Orleans,  but  he  was  in  so 
critical  a  state  of  health  that  he  was  unable  to  go  to  Vera  Cruz  to  look  after  his 
interests,  and  had  to  leave  for  the  north  on  account  of  his  bad  health  on  or  about 
the  third  day  of  June  last,  and  that  up  to  the  time  of  leaving  for  the  north 
as  aforesaid,  he  had  not  received  any  letter,  information,  or  communication 
whatever  from  the  said  Captain  Lincoln,  except  the  said  letter  of  the  second 
day  of  April,  hereinl>efore  mentioned.  That  the  said  Captain  Lincoln  died 
at  Vera  Cruz  on  about  the  17th  day  of  July  last. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  schooner  Lucinda  Snow,  her  tackle,  apparel, 
and  furniture,  and  that  the  said  Stubbs  and  Rogers,  and  all  other  per- 

sons having  any  interest  in  said  schooner,  may  be  cited  to  appear  before  this 
Honorable'Court,  and  to  show  cause  why  possession  of  the  said  schooner  should 
not  be  delivered  to  the  libellant  as  having  full  title  to  the  possession  thereof, 
against  the  said  Stubbs  and  Rogers,  and  that  this  Honorable 

Court  would  be  pleased  to  decree  the  said  schooner  to  be  delivered  to  the  libel- 
lant, and  that  the  said  Stubbs  and  Rogers  may  be  decreed  to  pay  unto  the 
libellant  all  freight  and  freights  earned  by  said  schooner  while  in  their  posses- 
sion, or  in  the  possession  of  either  of  them,  with  damages  and  costs,  and  that 
the  libellant  may  have  such  other  and  further  relief  in  the  premises  as  in  law 
and  justice  he  may  be  entitled  to  receive. 

Alfred  Peabody. 

Sworn,  &c.,  before  me, 

Jas.  W.  Metcalf,  Clerk. 

Martin  Strong  &  A.  F.  Smith,  Proctors, 

A.  P.  Smith,  Advocate. 


PEACnCAL  FORMS.  551 

No.  80.  —  Libel  in  rem  by  a  minoritt  owner  to  obtain  security  for  the 

RETURN  OF  A  VESSEL,  OR  FOR  A  SALE. 

To  the  Honorable  Samuel  R.  Betts,  District  Judge  of  the  United  States  for  the 

Southern  District  of  New  York. 

The  libel  of  A.  B.,  of  the  city  of  New  York,  part  owner  of  the  brig  Packet, 
against  the  said  brig,  her  tackle,  apparel,  and  furniture,  and  against  all  persons 
intervening  for  their  interest  therein,  and  especially  against  C.  D.,  part  owner 
of  said  brig,  in  a  cause  of  possession,  dvil  and  maritime,  alleges  as  follows : 

First.  That  the  libellant  is  the  true  and  lawful  owner  of  one-quarter  of  the 
brig  Packet,  of  the  burthen  of.  200  tons,  her  tackle,  apparel,  and  furniture,  and 
boats,  and  the  said  C.  D.  is  owner  of  the  remaining  three-quarters  of  said  brig, 
and  no  other  person  is  owner  of  said  vessel  or  any  portion  thereof,  and  the  said 
brig  is  now  lying  in  the  port  of  Hudson,  in  the  Southern  District  of  ^New  York. 

Second.  That  the  said  C.  D.  has  hitherto  acted  as  ship's  husband  of  said 
vessel,  and  has  now  the  possession  thereof,  and  declares  his  intention  of  dis- 
patching said  vessel  on  a  sealing  voyage  to  the  Pacific  Ocean.  That  the  libel- 
lant has  expressed  to  said  C.  D.  his  dissent  from  said  voyage,  and  has  remon- 
strated with  him  on  the  subject,  and  still  dissents  from  the  same,  but  the  said 
C.  D.  persists  in  his  determination  to  send  her  on  said  voyage,  and  is  now  pro- 
cuidng  her  outfit  and  crew. 

Third.  That  all  and  singular  the  premises  are  true,  and  vrithin  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  vessel,  her  tackle,  apparel,  furniture,  and 
boats,  and  that  all  persons  claiming  any  right  in  said  vessel,  and  especially  the 
said  C.  D.,  three-quarters  owner  as  aforesaid,  may  be  cited  to  appear  and 
answer  the  matters  aforesaid,  and  to  show  causes  why  the  said  C.  D.  should 
not  be  restrained  from  sending  the  said  vessel  on  the  said  voyage  until  good 
and  sufficient  security  shall  be  given  in  this  court  to  the  full  value  of  the  lib- 
ellant's  interest  in  said  vessel,  her  tackle,  apparel,  furniture,  and  boats,  for  the 
safe  return  of  said  vessel  to  the  said  port  of  Hudson,  where  she  belongs,  and 
tliat  this  Honorable  Court  will  be  pleased  to  decree  that  such  security  be  given 
or  the  possession  of  said  vessel,  her  tackle,  &c.,  be  delivered  to  the  libellant, 
with  costs,  or  that  the  said  vessel,  her  tackle,  &c.,  may  be  sold  under  the 
direction  of  this  Honorable  Court,  and  the  proceeds  of  such  sale  brought  into 
this  court,  to  be  divided  according  to  law ;  and  that  the  libellant  may  have 
such  other  and  further  relief  in  the  premises  as  in  law  and  justice  he  may  be 
entitled  to  receive.  A.  B, 

Sworn,  &c.,  before  me, 

J.  W.  Nelson,  U.  S.  Conamissioner. 
E.  J.,  Proctor. 
T.  H.,  Advocate. 
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No.   81.  — A  LIBEL  IN  BEM  BY  A  PABT  OWNER  FOB  A  SALE  OF  THE  TESSEL. 

[Address  and  statement  ofpa/rties  as  in  the  last  precedent  —  then  proceed]  —  in 
a  cause  of  licitation  or  partition,  alleges  as  follows : 

First.  That  he  is  two-fifths  owner  of  the  brigantine  Red  Rover,  her  taekle, 
apparel,  furniture,  and  boats ;  that  C.  D.  is  owner  of  two-fifths  and  E.  F.  ia 
owner  of  one-fifth,  and  is  also  master  of  said  vessel,  and  she  is  now  in  the 
port  of  New  York. 

Second.  That  in  consequence  of  diversity  of  opinion  and  interest  in  relation 
to  the  employment  of  said  vessel,  which  is  irreconcilable,  the  said  owners  are 
unable  to  agree  upon  any  voyage  or  business  for  said  vesseL  That  the  libel- 
lant  has  named  a  reasonable  price  for  said  vessel,  at  which  he  is  willing  to  sell 
his  share,  or  buy  the  shares  of  his  co-owners,  but  they  refuse  either  to  buy  or 
sell,  and,  i^  consequence  of  their  impracticability  and  obstinacy,  he  is  unable 
to  sell  to  any  other  person. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  brigantine,  her  tackle,  apparel,  furniture  and 
boats,  and  that  all  persons  claiming  any  right  in  said  vessel,  and  especially  the 
said  C.  D.  and  E.  F.,  part  owners  and  master  as  aforesaid,  may  be  cited  to 
appear  and  answer  the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle, 
&C.,  may  be  sold  under  the  direction  of  this  Honorable  Court,  and  the  proceeds 
thereof  brought  into  court  to  be  divided  and  distributed  according  to  law,  and 
that  the  libellant  may  have  such  other  and  further  relief  in  the  premises  as  in 

law  and  justice  he  may  be  entitled  to  receive. 

A.  B. 
Sworn,  &c.,  before  me, 

Chab.  W.  Newton,  U.  S.  Commissioner. 

E.  B.,  Proctor. 

A.  S.,  Advocate. 


No.  82 — LiBEI.  IN  REM  AGAINST    A    DOMESTIC  VESSEL  BT    A    SHIP    JOINER 
FOR  LABOR  AND  MATERIALS  —  TO  ENFORCE  A  STATE  LIEN. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York  : 

The  libel  of  William  Robinson,  of  said  district,  ship  joiner,  against  the 
barque  Richard  Alsop  (whereof  now  is  or  late  was  master), 

her  tackle,  apparel,  and  furniture,  and  against  all  persons  intervening  for 
their  interest  in  said  barque,  in  a  cause  of  contract,  civil  and  maritime,  alleges 
as  follows  : 

First.  That  the  said  barque  Richard  Alsop,  is  a  domestic  ship,  and  is  now 
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owned,  or  was,  at  the  time  hereinafter  mentioned,  owned  by  some  persons  who 
are  resident  in  the  State  of  New  York,  who  are  to  the  libellant  unknown,  but 
who,  as  he  is  informed  and  believes,  reside  in  the  city  of  New  York. 

8eco7id.  That  the  said  barque,  in  the  month  of  July  last,  being  in  the  port 
of  New  York,  in  the  district  aforesaid,  the  libellant  furnished  certain  mate- 
rials and  performed  certain  labor  as  a  ship  joiner  (the  particulars  of  which  are 
mentioned  and  set  forth  in  the  schedule  hereto  annexed),  towards  the  altering, 
equipping,  and  finishing  the  said  barque,  at  the  request  of  the  said  master,  and 
at  the  prices  in  the  said  schedule  mentioned.  That  the  charges  in  said  account 
are  just  and  reasonable,  and  that  said  materials  furnished,  and  such  labor  done 
upon  the  said  vessel,  were  necessary  and  proper,  to  the  altering,  equipping,  and 
finishing  the  said  barque. 

Third,  That  the  said  labor  was  performed  upon  the  said  vessel,  and  that 
said  materials  so  furnished,  have  gone  into  the  said  barque,  and  ha^e  become 
part  thereof  —  and  that  the  said  repairs  done,  labor  performed,  and  materials 
furnished,  amount  to  the  sum  of  one  hundred  and  eighty-eight  dollars  and 
seventy-nine  cents,  and  that  the  labor  was  done  and  materials  furnished  upon  the 
credit  of  said  vessel,  as  well  as  of  the  master  and  owners  thereof. 

Fourth,  That  the  amount  due  for  said  labor  performed  upon  the  said  vessel, 
and  such  materials  furnished  to  her,  is  by  the  law  of  the  State  of  New  York, 
a  lien  upon  the  said  vessel,  her  tackle,  apparel,  and  furniture,  —  and  the  said 
vessel  is  now  in  the  Southern  District  of  New  York. 

Fifth,  That  the  libellant  has  repeatedly  requested  the  said  master  to  pay 
him  the  said  sum  of  one  hundred  and  eighty-eight  dollars  and  seventy-nine 
cents,  but  that  the  said  master  has  not  paid  the  same,  and  still  neglects  and 
refuses  so  to  do,  and  that  the  said  sum  now  remains  entirely  due  and  unpaid. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  barque,  her  tackle,  apparel,  and  furniture ; 
and  that  the  said  master,  and  all  persons  claiming  any  right,  title,  or  interest 
in  the  said  barque,  may  be  cited  to  appear  and  answer  upon  oath  all  and  singu- 
lar, the  matters  aforesaid,  and  that  the  said  vessel  may  be  condemned  and  sold 
to  pay  the  amount  due  to  the  libellant,  with  interest  and  costs,  and  that  the 
libellant  may  have  such  other  and  further  relief  as  in  law  and  justice  he  may 

be  entitled  to  receive. 

William  BoBiNSOsr. 

Sworn  &c., 

BuRB  &  Benedict,  Proctors. 

E.  BiTBB,  Advocate. 

SCHEDULE. 

{A  copy  of  the  UU  of  it&ms,) 
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No.  83.  — Libel  m  personam  by  a  ship  chandler  against  the  owner  i^)r 

8T7PPLIES  —  WITH  ATTACHMENT  CLAUSE. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  George  W.  Quintard,  of  said  district,  late  ship  chandler, 
against  Peter  S.  J.  Talbot,  now  or  late  owner  of  the  schooner  Mary,  in  a  cause 
of  contract,  civil  and  maritime,  alleges  as  follows : 

First  That  in  the  month  of  June,  one  thousand  eight  hundred  and  forty- 
seven,  said  schooner  then  being  owned  by  the  said  Peter  8.  J.  Talbot,  and  lying 
in  the  port  of  New  York,  and  under  the  command  of  one  Captain  Chase,  and 
standing  in  need  of  provisions  and  stores  —  the  libellant,  at  the  request  of  the 
said  master,  furnished  to  and  for  the  use  of  the  said  schooner,  the  provisions 
and  stores  contained  in  the  schedule  hereto  annexed,  amoimting  to  the  sum  of 
sixty-eight  dollars  thirty-five  cents,  and  that  the  same  were  furnished  at  the 
prices  in  said  schedule  stated. 

Second.  That  said  stores  were  necessary  to  enable  said  schooner  to  perform 
her  intended  voyage  or  voyages,  and  were  furnished  on  the  credit  of  the  said 
schooner,  as  well  as  of  the  master  and  owners  thereof. 

Third,  That  the  said  owners  have  been  requested  to  pay  the  said  bill,  but 
have  hitherto  wholly  neglected  and  refused  to  pay  the  same,  and  the  sum  of 
seventy-three  dollars  and  thirteen  cents,  including  interest,  is  now  justly  due 
and  owing  to  the  libellant  for  the  same. 

JPburth.  That  the  libellant  has  been  informed  and  believes  that  the  respond- 
ent has  credits  and  effects  in  the  hands  of  Brett  &  Yose,  of  the  city  of  New 
York. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays,  that  a  warrant  of  arrest  may  issue  against  the 

said  Peter  S.  J.  Talbot,  and  in  case  he  cannot  be  found,  then  that  his  goods 

and  chattels  be  attached  to  the  amount  sued  for ;  and  if  sufficient  goods  and 

chattels  cannot  be  found,  then  that  his  credits  and  effects  be  attached  in  the 

hands  of  Brett  &  Yose,  garnishees ;  and  that  he  may  be  required  to  answer 

all  the  matters  aforesaid ;  and  that  this  Honorable  Court  would  be  pleased  to 

decree  the  payment  of  the  amount  due  to  your  libellant,  as  aforesaid,  with 

costs,  and  that  he  may  have  such  other  and  further  relief  in  the  premises  as  in 

law  and  justice  he  may  be  entitled  to  receive.  •• 

George  "W.  Quintam). 
Sworn  before  me, 

this  2dd  Sept  1848, 

J.  W.  Nelson,  U.  S.  Com'r. 

Burr  &  Benedict,  Proctors. 

E.  Burr,  Advocate. 

SCHEDULE. 

{A  copy  of  the  hill  of  items,) 
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Na  84.  —  Libel  in  rem  against  a  steamboat  for  repairs  and  wharfage. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Maelzaer  Howell,  and  Joseph  E.  Coffee,  of  the  city  of  New 
York,  manufacturers,  and  doing  business  as  copartners  in  the  said  city  under 
the  name  and  style  of  Howell  &  Coffee,  against  the  steamboat  Fanny,  whereof 
J.  Latson  is  now  or  late  was  master,  her  tackle,  apparel,  and  furniture,  and  also 
against  all  persons  intervening  for  their  interest  therein,  in  a  cause  of  contract, 
dvil  and  maritime,  alleges  as  follows : 

I^irst.  The  said  steamboat  or  vessel  Fanny,  of  the  burthen  of  about  one 
hundred  tons,  belonging  to  the  port  of  New  York,  and  for  some  time  past  and 
now  lying  in  the  port  of  New  York,  and  being  in  need  of  repairs,  the  said 
libellants  furnished  necessary  materials  for  said  steamboat  or  vessel,  and  did 
necessary  work  and  labor  i^pon  the  same  to  make  her  seaworthy,  which  said 
materials,  and  work  and  labor,  are  particularly  mentioned  in  a  schedule  here- 
unto annexed,  that  the  same  materials  furnished,  and  work  and  labor  done 
and  performed  by  these  libellants,  amount  to  sixty-seven  dollars  and  forty- 
five  cents,  and  also  said  libellants  furnished  a  berth  for  said  steamboat  to  lie  at 
one  of  the  wharves  of  the  said  city  of  New  York,  the  wharfage  whereof 
amounts  to  thirty-six  dollars,  and  that  all  of  said  materials  furnished,  and 
work  and  labor  done  and  performed  upon  said  steamboat  or  vessel,  and  said 
berth  or  wharfage  were  necessary  for  said  steamboat  or  vessel,  and  that  said 
work,  labor,  and  wharfage  together  amount  to  $113.45. 

Second.  That  the  master  of  said  steamboat  or  vessel,  and  her  owners,  have 
never  yet  paid  to  these  libellants  said  sums  of  money,  or  either  of  them,  or  any 
part  thereof,  but  have  hitherto  wholly  neglected  and  refused  so  to  do,  and  said 
steamboat  is  now  in  the  Southern  District  of  New  York. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Whereupon  these  libellants  pray,  that  process  in  due  form  of  law,  according 

to  the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime 

jurisdiction,  may  issue  against  the  said  steamboat  Fanny,  her  tackle,  apparel, 

and  furniture,  that  all  persons  claiming  any  right,  title,  or  interest  in  the  said 

steamboat  or  vessel,  may  be  cited  to  appear  and  answer,  on  oath,  all  and  singular, 

the  matters  aforesaid,  and  that  the  said  steamboat  may  be  condemned  and  sold 

to  pay  the  demands  and  claims  aforesaid,  with  interest  and  costs,  and  that  the 

libellant  may  have  such  other  and  further  relief  as  in  law  and  justice  he  may 

be  entitled  to  demand. 

Joseph  E.  Coffee, 

Sworn,  &c..  One  of  the  firm  of  Howell  &  Coffee. 

D.  E.  Wheeler,  Proctor. 

J.  Q.  Morton,  Advocate. 

SCHEDULE. 

(A  copy  of  the  hiU  of  items,) 


656  APPENDIX. 

No.    85.  —  A   LIBEL    IN    BEH    AGAINST    THE    SHIP   AND  FBBIGHT   FOB    MONKTS 

ADVANCED  TO  PAY  REPAIRS. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Hiram  Benner  of  Key  West,  in  the  territory  of  Florida,  mer- 
chant, against  the  brig  Joseph  Gorham,  of  the  port  of  Charleston,  in  the  State 
of  South  Carolina,  now  lying  in  the  port  of  New  York  (whereof  John  Williams 
now  is,  or  late  was,  master),  her  tackle,  apparel,  furniture,  and  freight,  and  also 
against  all  persons  lawfully  intervening  for  their  interest  in  the  said  brig,  in  a 
cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First.  That  the  said  brig  Joseph  Gorham,  of  the  burthen  of  one  hundred 
and  forty-six  tons,  or  thereabouts,  is  now  owned,  and  was  at  the  time  hereinafter 
mentioned  owned,  by  some  persons  resident  out  of  the  State  of  New  York,  who 
are  to  the  libellant  unknown,  but  one  of  whom,  as  he  is  informed  and  believes, 
resides  in  the  State  of  South  Carolina,  and  the  others  in  the  State  of  Connecti- 
cut, and  that  the  said  brig  belongs  to  the  port  of  Charleston  in  the  said  State 
of  South  Carolina. 

Second.  That  the  said  brig,  sometime  in  the  early  part  of  June  last,  sailed 
from  the  said  port  of  Charleston,  bound  to  the  said  port  of  Key  West,  under 
the  command  of  the  said  John  Williams  as  master.  And  that  in  the  course  of 
the  said  voyage,  and  sometime  on  or  about  the  twentieth  day  of  June  last,  the 
said  brig  got  on  shore  on  the  Florida  Reef,  and  suffered  great  damage.  That 
the  said  brig  was  subsequently  got  off  and  carried  into  Key  West,  where  it  was 
found  that  it  was  necessary  that  she  should  undergo  a  course  of  thorough  and 
expensive  repairs,  and  be  furnished  with  certain  supplies,  in  order  to  render  her 
seaworthy  and  fit  to  go  to  sea. 

Third.  That  the  said  John  Williams,  master  as  aforesaid,  accordingly  went 
on  and  repaired  said  brig,  and  purchased  said  supplies,  and  that  the  expenses 
of  such  repairs  and  supplies  necessarily  amounted  to  about  twenty-one  hundred 
dollars.  That  the  said  master,  not  having  the  funds  to  pay  for  the  said  repairs 
and  supplies,  applied  to  this  libellant  at  Key  West  aforesaid,  for  a  loan  of  part ' 
of  the  amount  necessary  for  that  purpose.  And  that  this  libellant  accordingly 
advanced  to  the  said  John  Williams,  for  the  use  of  the  said  brig,  and  on  her 
credit  and  that  of  her  said  master  and  owners,  on  the  eighth  day  of  July  last, 
the  sum  of  sixteen  hundred  and  six  dollars  and  seventy-five  cents,  to  be  repaid 
to  this  libellant  on  the  arrival  of  the  said  brig  at  New  York  (to  which  port  she 
was  destined  from  Key  West  aforesaid),  and  that  the  sum  of  sixteen  hundred 
and  six  dollars  and  seventy-five  cents  was  applied  by  the  said  John  Williams 
towards  payment  of  the  said  repairs  and  supplies. 

Fourth.  That  shortly  after  the  making  of  the  said  advance  by  this  libellant, 
the  said  brig  sailed  from  Key  West  for  the  port  of  New  York,  where  she 
arrived  some  two  or  three  days  since.  That  after  her  arrival  at  the  said  port  of 
New  York,  this  libellant  applied  to  the  said  John  Williams,  master  as  aforesaid, 
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for  repayment  of  the  said  amount  so  advanced  by  him  as  aforesaid,  which  the 
said  master  declined,  on  the  ground  that  he  was  utterly  unable  so  to  do.  And 
that  the  said  brig  has  now  been  taken  possession  of  by  one  of  her  said  owners, 
who  refuses  to  recognize  the  said  debt,  or  make  any  provision  therefor,  to  the 
damage  of  this  libellant  of  the  full  sum  of  sixteen  hundred  and  six  dollars  and 
seventy-five  cents. 

Fifth.  That  the  said  brig,  on  her  said  voyage  from  Key  West  to  New  York, 
brought  a  cargo  on  freight,  the  whole  or  the  greater  part  of  which  is  now  on 
board  of  the  said  brig,  and  the  freight  whereof  is  still  uncollected. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court.  Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  accord- 
ing to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  brig,  her  tackle,  apparel,  furniture, 
and  freight,  wheresoever  the  same  shall  be  found,  and  that  all  persons  claim- 
ing any  right,  title,  or  interest  therein,  may  be  cited  to  appear  and  to  answer, 
upon  oath,  all  and  singular  the  matters  aforesaid,  and  that  this  Honorable 
Court  would  be  pleased  to  decree  the  payment  of  the  amount  so  due  to  the  li- 
bellant, with  costs,  and  that  the  libellant  may  have  such  other  and  further 
relief  as  in  law  and  justice  he  ma3r[^be  entitled  to  receive. 

William  Benner. 

Sworn,  &C., 
Griffin  &  EUlvens, 

Proctors  for  Libellant. 
Georob  Griffin, 

Advocate  for  Libellant. 


No.  86.  —  A  LIBEL   IN  PERSONAM  AGADI8T  THE  OWNERS  FOR  SUPPLIES  ORDERED 

BY  THE  MASTER  IN  A  FOREIGN  PORT. 

To  the   Honorable  Samuel    R.  Bctts,    Judge  of    the  District  Court  of  the 

United  States  for  the  Southern  District  of  New  York. 

The  libel  of  Simeon  H.  Lewis,  and  John  C.  Clapp,  of  Boston,  in  the  State 
of  Massachusetts,  grocers,  against  Gilbert  Hatfield,  and  James  T.  Bertine,  now 
or  late  owners  of  the  brig  or  vessel  called  the  Gulielma,  of  New  York,  in  a 
cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First,  That  at  various  times  during  the  year  eighteen  hundred  and  forty- 
one,  the  said  brig  Gulielma,  then  under  the  command  of  Richard  Smith,  and 
owned  by  the  said  Gilbert  Hatfield,  and  James  F.  Bertine,  was  lying  at  Bos- 
ton aforesaid,  and  standing  in  need  of  stores,  provisions,  and  other  necessa- 
ries, to  enable  her  to  perform  her  intended  voyage  or  voyages,  and  the  libel- 
luntB,  at  the  request  of  the  said  master  of  the  said  brig,  did  furnish  to  and 
for  the  use  of  the  said  brig,  provisions,  stores,  and  other  necessaries,  to  enable 
said  brig  to  perform  her  said  intended  voyage  or  voyages,  to  the  amount  of 
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four  hundred  and  twenty-five  dollars  and  five  cents,  which  said  bill  is  here- 
unto annexed,  signed,  and  approved  by  the  said  master;  and  the  said  provi- 
slons,  stores,  and  other  necessaries  were  furnished  on  the  credit  of  the  said 
brig,  and  the  master  and  owners  thereof. 

Second,  That  the  libellants  have  repeatedly  requested  the  said  master  and 
the  said  owners  to  pay  them  the  said  sum  of  money  so  due  the  libellants,  for 
the  provisions,  stores,  and  other  necessaries  so  furnished  as  aforesaid,  but  that 
the  said  master  and  owners  have  hitherto  neglected  and  refused  to  pay  the 
same,  and  still  neglect  and  refuse  so  to  do.  And  that  the  sum  of  one  hun- 
dred and  sixty-nine  dollars  and  five  cents,  with  the  interest,  are  still  due  to 
the  libellant  over  and  above  all  payments  and  deductions. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court 

Wherefore  the  libellants  pray  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  Gilbert  Hatfield,  and  James  F.  Bertine, 
owners  as  aforesaid,  and  that  they  may  be  required  to  answer,  on  oath,  all  and 
singular  the  matters  aforesaid,  and  that  this  Honorable  Court  would  be  pleased 
to  decree  the  payment  of  the  amount  due  as  aforesaid,  with  interest  and  costs, 
and  that  the  libellants  may  have  such  other  and  further  relief  as  in  law  and 

justice  they  are  entitled  to  receive. 

Simeon  H.  Lewis, 

John  Clapp, 

By  the  Attorney  in  fact, 

A.  B. 
Burr  &  Benedict,  Proctors. 

E.  C.  Benedict,  Advocate. 


No.  87.  —  Jurat  by  an  attorney  in  pact. 

Southsm  District  of  New  York,  w. 

A.  B.,  of  said  district,  being  duly  sworn,  says  that  he  is  the  attorney  in  fact 

for  the  libellants  above  named,  who  reside  in  Boston,  and  that  the  foregoing 

libel  is  true,  according  to  his  best  knowledge  and  belief. 

A.R 
Sworn  before  me, 

J.  W.  Nelson,  U.  S.  Commissioner. 

SCHEDULE. 

(j4  copy  of  the  hill  of  items,) 


No.  88.  —  A  LIBEL  in  personam  by  a  butcher  against  the  owners  of  a 

PASSENGER  BOAT  ON  THE  HUDSON  RIVER  FOR  SUPPLIES  OF  MEAT   FROM  DAT 
TO  DAY. 

To  the  Honorable  Sanauel  R  Betts,  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the  Southern  District  of  New  York. 
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The  libel  of  James  McCur,  of  the  city  of  New  York,  butcher,  against  An- 
cram  Livingston,  and  Charles  H.  Hedges,  owners  of  the  steamboat  Hudson, 
in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First.  That  during  the  months  of  January,  February,  March,  April,  May, 
June,  and  July,  of  the  year  one  thousand  eight  hundred  and  forty-six,  the 
said  steamboat,  whereof  the  said  Livingston  and  Hedges,  were  owners,  being 
a  passenger  steamboat,  and  engaged  in  making  trips  on  the  Hudson  river,  to 
and  from  the  ports  of  New  York  and  Hudson,  this  libellant  did  furnish  meats 
from  time  to  time  to  said  steamboat,  at  the  request  of  the  master  thereof,  a 
full  account  of  which  is  contained  in  the  schedule  hereunto  annexed,  amount- 
ing in  the  whole  to  the  sum  of  one  hundred  and  eighty-eight  dollars  and  fif- 
teen cents,  oyer  and  above  all  credits. 

Second,  That  the  said  meats  were  furnished  for  the  use  of  said  steamboat, 
for  the  daily  consimiption  of  her  passengers,  oflScers,  and  crew,  and  were 
necessary  to  enable  her  properly  to  make  her  said  trips  and  earn  passage 
money. 

Third,  That  although  often  requested,  the  said  owners  have  not  paid  the 
said  amount,  nor  any  part  thereof,  to  this  libellant,  and  that  the  same  is  now 
justly  due  him. 

Fourth.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  tiie  libellant  prays  that  a  warrant  of  arrest,  according  to  the 
course  of  this  Honorable  Court,  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  defendants,  and  that  they  may  be  required  to 
answer,  on  oath,  all  and  singular  the  matters  aforesaid,  and  that  this  Honora- 
ble Court  would  be  pleased  to  decree  the  payment  of  the  amount  so  due  to  the 
libellants,  with  costs,  and  that  the  libellant  may  have  such  other  and  further 
relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

J.  McCuR. 

Sworn  before  me  this  day 

of  December,  1847, 

John  W.  Nelson,  U.  S.  Commissioner. 

Burr  &  Benedict,  Proctors. 

E.  C.  Benedict,  Advocate. 

SCHEDULE. 

{Copy  bill  of  items,) 


No.  89.  —  Affidavit  to  obtain  sumkons. 

Brig  Loviell^  Captain  Wm,  Laicrence,  and  OwnerSy 

To  Bernard  Glancy,  Dr. 
To  wages  as  second  mate,  from  July  10,  1848,  to  January  20, 
1844,  at  $20  a  month,  .  .  .  ,.  $126  66 
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BrougU  forward^     .  .  .  .     $126  66 

Credit. 
By  one  month^s  advance,  .  .  .  $20  00 

Cash  in  Gibraltar,      .  .  .  .  .      15  00 

Cash  in  Messina,  .  .  .  .  30  00 

Hospital  money,  6  months,  .  .  .  .        1  20 


66  20 


Balance  due,       ....  $60  46 

Southern  District  of  New  Torhy  ss. 

Bernard  Glancy,  late  mariner  on  board  the  brig  Lowell,  being  duly  sworn 

says  —  That  in  July,  1843,  he  shipped  on  board  brig  Lowell,  whereof  William 

Lawrence  was,  and  still  is,  master,  then  lying  in  the  port  of  New  York,  as 

second  mate  (or  ordinary  seaman,  or  mate,  or  eooJc,  as  ths  case  may  be),  at  the 

wages  of  twenty  dollars  a  month,  to  perform  a  voyage  to  one  or  more  ports 

in  the  Mediterranean,  and  back  to  the  United  States,  and  signed  the  usual 

shipping  articles  for  said  voyage,  which  are  retained   by  the  said  master. 

That  the  deponent  performed  said  voyage,  and  in  all  respects  did  his  duty 

as  such  second  mate,  till  the  arrival  of  said  vessel  in  the  port  of  Pi^ermo, 

where,  without  cause,  he  was  turned  ashore  from  said  vessel   by  the  said 

master,    and   prevented    from   performing    the   remainder  of    the   voyage. 

That  he  returned  to  the  United  States  as  passenger  in  another  vessel,  and 

said  brig  Lowell  arrived  at  the  port  of  New  York,  on  the  20th  day  of  Ja^jaary, 

instant,  where  she  now  is.     That  there  is  now  due  to  him,  for  his  wages  on 

said  voyage,  a  balance  of  sixty  dollars  and  upwards,  as  shown  by  the  above 

schedule,  which  is  just  and  true,  which  balance  the  said  master  has  refused  to 

pay. 

Bebnard  Glakct. 

Sworn,  January  30,  1844, 

before  me, 

Gbobob  W.  Morton,  U.  S.  Commissioner. 

(Or  Justice  of  the  Psace,  or  District  Judge, 

as  the  case  moA/  he.) 


No.  90.  — Prblihinart  summons  for  seaman's  wages. 

To  the  Masters  and  Owners  of  the  Brig  Lowell, 

I,  George  W.  Morton,  United  States  Commissioner,  do  hereby  sunmion  you 
to  be  and  appear  before  me,  at  my  office,  at  the  United  States  Courts,  in  the 
City  Hall,  in  the  dty  of  New  York,  on  the  thirty-first  day  of  January,  instant, 
at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  show  cause,  if 
any  you  have,  why  process  of  attachment  should  not  issue  from  the  District 
Court  of  this  District  against  the  brig  Lowell,  her  tackle,  apparel,  and  furni- 
ture, according  to  the  course  of  Admiralty  Courts,  to  answer  the  claim  of 
Bernard  Glancy,  for  mariner's  wages. 
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Given  under  my  hand,  this  thirtieth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-five. 

Geo.  W.  Mobton,  U.  S.  Commissioner. 
BuRB  &  Benedict,  Proctors. 


No.  91.  — Affidavit  of  service  of  the  summons. 

Southern  District  of  New  York,  ss, 

John  C.  Magrath,  of  the  city  of  New  York,  clerk,  being  duly  sworn,  says 
—  That  on  the  thirteenth  day  of  January,  instant,  he  served  the  summons,  of 
which  the  within  is  a  copy,  by  delivering  the  same  to  the  master  of  the  brig 
Lowell,  therein  named.  (Or  by  leaving  the  same  on  board  the  brig  Lowell, 
within  named,  with  the  persons  in  charge  thereof,  the  master  being  absent. 
Or,  by  fastening  the  same  in  a  conspicuous  place  on  the  mast  of  said  vessel, 
no  person  being  on  board  in  charge  thereof). 

J.  C.  Magrath. 
•   Sworn,  January  31,  1844, 
before  me, 

Geo.  W.  Morton,  U.  S.  Commissioner. 


No.  92.  —  Certificate  of  the  magistrate. 

I  hereby  certify  to  the  Clerk  of  the  District  Court  for  the  Southern  District 
of  New  York,  that  there  is  sufficient  cause  of  complaint  whereon  to  found  Ad- 
miralty Process  against  the  brig  Lowell,  her  tackle,  apparel,  and  furniture,  to 
answer  for  the  wages  of  Bernard  Glancy. 

January  31,  1844. 

George  W.  Morton,  U.  S.  Commissioner. 


No.  93.  —  Libel  in  rem  for  seaman's  wages,  after  preliminary  summons 

before  a  magistrate. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  nbel  of  Bernard  Glancy,  mariner,  formerly  second  mate  of  the  brig 
Lowell,  whereof  Wm.  Lawrence  then  was  and  is  master,  against  the  said  brig 
Lowell,  her  tackle,  apparel,  and  furniture,  and  against  aU  persons  lawfully 
intervening  for  their  interest  therein,  in  a  cause  of  wages,  civil  and  maritime, 
alleges  as  follows : 

Mrst,  That  some  time  in  the  month  of  July,  one  thousand  eight  hundred 
and  forty-three,  the  said  vessel  being  in  the  port  of  New  York,  and  bound  on 

86 
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a  voyage  thence  to  one  or  more  ports  in  the  Mediterranean  Sea,  and  back  to 
the  United  States,  the  said  master,  by  himself  or  his  agent,  did  ship  and  hire 
the  libellant  to  serve  as  second  mate  on  board  the  said  vessel,  for  the  said  voy- 
age, at  the  wages  of  twenty  dollars  per  month.  That,  for  the  due  perform- 
ance of  the  said  voyage,  the  libellant  signed  shipping  articles,  which  are  now 
in  the  possession,  or  under  the  control  of  the  said  master,  and  which  the  libel- 
lant prays  may  be  produced  to  this  Honorable  Court,  for  further  certainty  in 
the  premises,  and  for  the  benefit  of  ^e  libellant ;  and  that,  in  pursuance  of 
the  said  agreement,  the  libellant  entered  into  the  service  of  the  said  brig,  as 
such  second  mate,  on  or  about  the  tenth  day  of  the  month  of  July,  in  the  year 
aforesaid. 

Second,  That  the  said  brig  having  taken  on  board  a  cargo,  proceeded  there- 
with, and  with  the  libellant  on  board,  for  the  port  of  Gibraltar,  where  she 
safely  arrived,  and  discharged  her  cargo,  and  made  freight  That  she  pro- 
ceeded thence  to  Sardinia  with  certain  specie  on  board,  where  she  safely  ar- 
rived; and  that  she  proceeded  thence  to  Messina,  whete  she  safely  arrived, 
and  discharged  the  said  specie,  and  having  taken  on  board  another  cargo,  she 
proceeded  therewith,  and  with  the  libellant  on  board,  for  the  port  of  Palenno, 
where  she  safely  arrived,  and  where  she  completed  her  cargo. 

Third,  That  while  the  said  vessel  was  lying  at  Palermo  aforesaid,  on  tiie 
tenth  day  of  December,  1843,  the  said  master  unjustly,  and  without  any  cause, 
and  without  the  consent  of  the  libellant,  and  against  his  will,  turned  him  on 
shore,  and  would  not  permit  him  to  perform  the  remainder  of  the  voyage,  and 
the  said  brig  completed  said  voyage,  and  arrived  at  the  port  of  New  York,  on 
the  twenty-ninth  day  of  January,  1844,  where  she  now  is. 

Fourth,  That  during  the  whole  time  the  libellant  was  on  board  the  said 
brig,  to  wit,  from  the  time  of  his  entering  on  board  thereof,  to  the  time  of 
his  discharge  therefrom,  he  well  and  faithfully  performed  his  duty  as  sudi 
second  mate,  and  was  obedient  to  all  lawful  commands  of  the  said  master, 
as  the  master  of  tJie  said  brig,  whereby  he  became  entitled  to  demand 
wages  for  the  whole  voyage  of  said  vessel,  till  her  return  to  the  United 
States ;  and  at  the  time  of  his  arrival  in  New  York,  there  was  due  to  him 
Che  sum  of  sixty  dollars  and  upwards,  over  and  above  all  just  deductions. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  pr(Tcess  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  brig  Lowell,  her  tackle,  apparel,  and  fur- 
niture, and  that  all  persons  claiming  any  right  or  interest  therein,  may  be 
cited  to  appear  and  answer  all  and  singular,  the  matters  aforesaid,  and  that 
this  Honorable  Court  would  be  pleased  to  decree  the  payment  of  wages  afore- 
said, with  costs,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay 
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the  same ;  and  that  the  libellant  may  have  such  other  and  further  relief  in  the 
premises,  as  in  law  and  justice  he  may  be  entitled  to  receive. 

Bbbnabd  Glanct. 
Sworn,  January  30,  1844, 
before  me, 

Gbobob  W.  Morton, 

U.  S.  Commissioner. 
Burr  &  Bbnbdict,  Proctors  for  libellant 
Burr,  Advocate. 


No.  94.  —  LiBBL  IN  RBM  BY  A  SEAMAN  FOR  WAGB8  WHEN  THE  VESSEL  HAS 
LEFT  THE  PORT  WHERE  HIS  VOYAGE  ENDED  —  OR  IS  ABOUT  TO  LEAVE  —  IN 
WHICH  CASES  IMIfEDIATE  PROCESS  MAY  ISSUE  WITHOUT  A  SUMMONS. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  John  Graham,  of  said  district,  late  seaman  on  board  the 
schooner  State  Rights,  whereof  Sylvanus  Cummings  now  is,  or  lately  was, 
master,  against  the  said  schooner,  her  tackle,  apparel,  and  furniture,  and 
against  aU  persons  lawfully  intervening  for  their  interest  in  said  schooner,  in 
a  cause  of  wages,  ^civil  and  maritime,  alleges  as  follows : 

Mrst.  That,  some  time  in  the  month  of  January  last,  said  schooner,  then 
lying  in  the  port  of  Charleston,  and  bound  on  a  voyage  thence  to  Murfrees- 
borough,  in  North  Carolina  and  back,  the  said  master,  by  himself  or  his  agent, 
hired  the  libellant  to  serve  as  seaman  on  board  the  said  vessel,  during  the 
said  voyage,  at  the  wages  of  sixteen  dollars  per  month,  by  verbal  agreement, 
the  libellant  having  signed  no  shipping  articles.  That  in  pursuance  of  said 
agreement,  the  libellant  entered  on  board  and  into  the  service  of  the  said  ship 
as  such  seaman,  on  or  about  the  twenty-ninth  day  of  the  said  month  of  Jan- 
uary. 

Second.  That  the  said  schooner  having  taken  on  board  a  cargo,  proceeded 
therewith,  and  with  the  libellant  on  board,  for  Murfreesborough,  where  she 
safely  arrived,  and  discharged  her  cargo,  and  made  freight.  That  having 
taken  on  board  another  cargo,  she  proceeded  therewitli,  and  with  the  libellant 
on  board,  for  the  port  of  Charleston,  where  she  safely  arrived,  and  discharged 
her  cargo,  and  made  freight,  and  her  voyage  ended. 

Third.  That  at  the  request  of  said  master,  the  libellant  continued  on  board 
the  said  schooner,  at  the  wages  aforesaid,  and  the  said  schooner  having  taken 
on  board  another  cargo,  proceeded  therewith,  and  with  the  libellant  on  board, 
for  the  port  of  Jericho,  in  the  State  of  Georgia,  where  she  safely  arrived',  and 
discharged  cargo,  and  made  freight.  That  having  taken  on  board  a  cargo  of 
live  oak,  she  proceeded  therewith,  and  with  the  libellant  on  board,  for  the 
port  of  Norfolk,  where  she  safely  arrived,  and  discharged  a  portion  of  her 
cai^,  and  made  freight.     That  she  proceeded  from  thence  with  the  residue  of 
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her  cargo,  and  the  libellant  on  board,  for  the  port  of  Philadelphia,  where  she 
safely  arrived,  and  discharged  hef  cargo,  and  made  freight.  That  having 
taken  on  board  another  cargo,  she  proceeded  therewith,  and  with  the  libellant 
on  board,  for  the  port  of  New  York,  where  she  safely  arrived,  and  the  libel- 
lant was  duly  discharged,  on  the  seventh  day  of  August  last,  and  the  said 
schooner  has  since  made  another  voyage. 

.  Fourth,  That  during  the  whole  time  he  was  on  board  of  said  vessel  to  tiie 
time  of  his  discharge  therefrom,  he  well  and  faithfully  performed  his  duty  as 
such  seaman,  and  was  obedient  to  all  lawful  commands  of  the  said  master, 
and  the  other  officers  of  the  said  schooner,  and  was  entitled  to  be  paid  his 
wages,  which  were  then  due,  and  amounted  to  the  sum  of  eighty-nine  dollars 
and  upwards,  over  and  above  all  just  deductions. 

Fifth,  That  the  said  schooner  has  left  the  port  of  delivery,  where  ttie  said 
voyage  ended,  without  paying  to  the  libellant  the  balance  of  wages  due  to 
him  as  aforesaid. 

\^0r  this,  if  it  he  true.  — 

Fifth.  That  the  said  schooner  is  about  to  proceed  to  sea  before  the  end  of 
ten  days  next,  after  the  delivery  of  her  cargo  or  ballast.] 

Sixth.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according 
to  the  course  of  courts  of  admiralty,  and  of  this  Honorable  Court,  4n  cases  of 
admiralty  and  maritime  jurisdiction,  may  issue  against  the  said  schooner, 
her  tackle,  apparel,  and  furniture,  and  that  all  persons  claiming  any  rights 
title,  or  Interest  therein,  may  be  cited  to  appear  and  answer,  upon  oath,  all 
the  matters  aforesaid,  and  that  this  Honorable  Court  will  be  pleased  to  decree 
the  payment  of  the  wages  aforesaid,  with  costs,  and  that  the  said  vessel  may 
be  condemned  and  sold  to  pay  the  same,  and  that  the  libellant  may  have  such 
other  and  further  relief  in  the  premises,  as  in  law  and  justice  he  may  be  enti- 
tled to  receive. 

JoHK  Graham. 
Sworn,  October  5,  1846, 

before  me, 

Alexander  Gardiner, 

U.  S.  Commissioner. 

Burr  &  Benedict,  Proctors. 

Burr,  Advocate. 


No.  95. — A  I^IBEL  IN  REM  and  IN  PERSONAM  BY  SEVERAL  SEAMEN  AGAINST 
A  SHIP,  FREIGHT,  AND  MASTER,  FOR  WAGES  AND  SHORT  ALLOWANCE  OF 
BREAD. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
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The  Ubel  of  John  C.  Duffie,  Alfred  Sandford,  Alexander  Wilflon,  Benjamin 
HofTman,  Robert  Twiss,  and  Charles  M'Carty,  of  said  district,  mariners,  late 
seamen  on  board  the  barque  Childe  Harold,  whereof  one 
Crosby  now  is,  or  lately  was  master,  against  the  said  barque,  her  tackle,  ap- 
parel, and  furniture,  and  the  freight  due  for  her  cargo,  now  or  lately  laden 
therein ;  also,  against  all  persons  lawfully  intervening  for  their  interest  in  said 
vessel,  and  against  Crosby,  master  of  said  vessel,  in  a  cause  of 

wages,  civil  and  maritime,  alleges  as  follows : 

First.  That  some  time  in  the  month  of  November,  one  thousand  eight  hun- 
dred and  forty-four,  the  barque  Childe  Harold,  whereof  the  said  Crosby 
was  master,  then  lying  in  the  port  of  New  York,  and  bound  on  a  voyage  from 
the  said  port  of  New  York,  to  one  or  more  ports  in  South  America,  and  back 
to  a  port  of  discharge  in  the  United  States ;  the  said  master,  by  himself  or  his 
agent,  hired  the  libellants,  the  said  DuflSe,  Hoffman,  Wilson,  Sandford, 
McCarthy,  and  Twiss,  to  serve  as  seamen,  and  the  libellant,  Howland,  to  serve  as 
an  ordinary  seaman,  on  board  said  vessel,  for  and  during  the  voyage,  at  and 
after  the  rate  of  wages  of  eleven  dollars  per  month  to  each  of  the  libellants,  ex- 
cept the  libellant  Howland,  who  was  to  receive  the  wages  of  seven  dollars  per 
month.  That,  for  the  due  performance  of  the  said  voyage,  the  libellants 
ftigned  shipping  articles,  which  are  now  in  the  possession  or  under  the  control 
of  the  master  or  owners  of  the  said  vessel,  and  which  the  libellants  pray  may 
be  produced  to  this  Honorable  Court,  for  further  certainty  in  the  premises,  and 
for  the  benefit  of  the  libellants.  That  in  pursuance  of  the  said  agreement,  the 
libellants  entered  into  the  ser^ce  of  the  said  vessel  as  such  seamen  as  afore- 
said, on  or  about  the  thirteenth  day  of  the  month  of  November,  in  the  year 
aforesaid. 

Second.  That  the  said  vessel  having  taken  on  board  a  cargo,  proceeded  there- 
with, and  with  the  libellants  on  board,  for  the  port  of  Callao,  where  she 
safely  arrived,  and  delivered  her  cargo,  and  made  freight.  That  the  said  vessel 
having  taken  ballast  on  board,  proceeded  therewith,  and  with  the  libellants  on 
board,  for  the  port  of  Aquico,  where  she  safely  arrived.  That  having  there 
taken  on  board  a  cargo,  she  proceeded  therewith,  and  with  the  libellants  on 
board,  for  the  port  of  Arica,  where  she  safely  arrived,  and  where  she  took  on 
board  some  additional  cargo,  and  proceeded  to  the  port  of  New  York,  where 
she  safely  arrived,  on  or  about  the  fourth  day  of  October  instant,  where  she  now 
is,  and  where,  since  the  arrival  of  the  said  vessel,  the  libellants  have  all  been 
duly  discharged  from  the  service  thereof. 

Third.  That  during  the  voyage  from  New  York  to  Callao,  and  for  about  one 
month  and  a  half,  the  libellants  were  on  a  short  allowance  of  good  and  whole- 
some ship  bread,  the  bread  which  was  furnished  to  the  libellants  being  mouldy, 
rotten,  and  wormy,  and  unfit  to  be  eaten ;  and  that  during  all  the  voyage  from 
the  port  of  Callao  to  Aquico,  and  from  thence  till  the  return  of  the  vessel  to 
this  port,  and  for  the  period  of  about  six  months  and  a  half,  they  were  on  a 
short  allowance  of  good  and  wholesome  ship  bread  (the  bread  that  was  fur- 
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nished  to  the  libellants  being  of  the  same  description  as  that  famished  for  their 
use  on  the  passage  to  Callao),  the  said  master  having  neglected  to  put  on  board 
the  requisite  quantity  of  provisions  for  the  said  voyage,  according  to  the  act  of 
Congress  in  such  case  made  and  provided. 

Fourth,  That  during  the  whole  time  the  libellants  were  on  board  the  said 
vessel,  they  well  and  faithfully  performed  their  duty  as  such  seamen,  as  afore- 
said, and  were  obedient  to  all  lawful  commands  of  the  said  master  and  the 
other  oflBcers  of  the  vessel,  whereby  and  by  reason  of  being  put  on  sudi  short 
allowance  as  aforesaid,  they  became  entitled  to  demand  from  the  said  vessel  as 
follows :  —  The  libellant  Duffie,  for  his  wages  and  short  allowance,  the  sum  of 
one  hundred  and  foi-ty-six  dollars  and  upwards,  and  each  of  the  libellants 
HofPman,  Wilson,  Sandford,  Twiss,  and  McCarthy,  the  sum  of  eighty-eight 
dollars,  and  to  the  libellant,  Howland,  the  sum  of  fifty-six  dollars. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellants  pray  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  barque  Childe  Harold,  her  tackle,  apparel, 
and  furniture,  imd  her  freight  aforesaid;  and  that  the  said  Crosby, 

master  of  the  said  vessel,  and  all  persons  having  any  right,  title,  or  interest  in 
said  barque,  her  tackle,  apparel,  and  furniture,  may  be  cited  to  appear  and  an- 
swer all  the  matters  aforesaid,  and  that  this  Honorable  Court  would  be  pleased 
to  decree  the  payment  of  the  wages  and  short  allowance  aforesaid,  with  costs, 
and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  same,  and  that 
the  libellants  may  have  such  other  and  further  relief  in  the  premises,  as  in  law 

and  justice  they  maybe  entitled  to  receive. 

{Signed  'by  the  LibeUanta,) 
Sworn,  &c.. 

Burr  &  Benedict,  Proctors  for  Libellants. 

E.  Burr,  Advocate. 

No.  96.  —  Libel  in  rem  by  the  seamen  of  a  Chinese  junk  for  wag^ 

EXPENSES,    AND  PASSAGE  MONEY  HOME. 

To  the  Honorable  Samuel  R.  Betts,  District  Judge  of  the  United  States  for  the 

Southern  District  of  New  York. 

The  libel  of  Hia  Sian,  Ungti,  Lin  Cheugsi,  Koesing  Thiane,  Chien  Atia,  Lim 
Akeing,  Kho  per  Le,  Lip  Hap,  Sim  Agu,  Chien  Ten  Yeng,  laa  Lai,  Tan  Sam 
Seng,  Ungtlan  Yong,  Yer  Achin,  Lim  Ale,  Gabun  Hap,  Chen  Asn,  Chwa  Ackun, 
Lim  tai  Cheng,  Chia  a  Soey,  Ong  a  Hiong,  Tan  a  Lak,  Chew  Ate,  Khoto  Sun, 
Ung  Along,  Sio  a  Chiok,  Chinese  mariners  of  the  province  of  Canton,  in  China, 
against  the  Chinese  junk  Keying,  her  tackle,  apparel,  and  furniture,  luid 
against  all  persons  intervening  for  their  interest  therein,  in  a  cause  of  wages, 
civil  and  maritime,  alleges  as  follows : 
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First,  That  they  were  shipped  as  mariners  at  Whampoa,  near  Canton,  in 
China,  in  a  certain  vessel  called  a  Chinese  junk,  bearing  the  name  Keying,  now 
lying  in  the  port  of  New  York,  by  one  Kellet,  who  assumed  to  be  the 

master  thereof,  for  a  voyage  to  Batavia  or  Singapore,  for  sugar  or  opiimi,  and 
then  to  Chusan,  or  any  other  port,  but  the  T;oyage  was  to  continue  only  eight 
months,  after  which  they  were  to  continue  with  the  ship  or  not,  as  they  pleased ; 
and  whatever  port  they  went  to,  they  were  to  be  sent  back  to  Canton  or  Wham- 
poa, by  the  said  Kellet,  as  master  of  the  said  vessel,  who  was  to  pay  all  their 
expenses  in  such  foreign  ports.  That  they  were  so  shipped  on  the  fourteenth 
day  of  September  last,  by  a  written  contract,  which  was  retained  by  said 
KeUet 

Second,  That  they  all  then  entered  on  board  the  said  junk,  and  the  said  junk 
sailed  from  Whampoa  with  them  on  board  as  the  crew  thereof,  and  they  con- 
tinued on  board,  working  as  such  crew,  until  they  arrived  at  New  York  some 
time  since,  and  have  continued  on  board  of  the  said  junk,  as  the  crew  thereof, 
until  the  sixth  day  of  September  instant,  when  they  left  the  same. 

Third,  That  the  said  vessel  did  not  stop  at  Batavia,  nor  Singapore,  nor  pro- 
cure any  cargo  of  sugar  or  opium,  or  other  cargo,  but  they  were  forced  to 
come  in  the  vessel  to  this  port  of  New  York,  and  there  the  voyage  appeared 
to  have  been  for  the  purpose  of  exhibiting  the  junk,  its  fixtures  and  crew,  as  a 
curiosity,  and  for  hire,  by  which  the  said  Kellet,  and  those  who  have  been  con- 
nected with  him,  have  made  large  sums  of  money. 

Fourth,  That  on  the  voyage  they  were  greatly  dissatisfied,  and  expressed 
such  dissatisfaction  to  the  said  Kellet,  when  they  found  that  they  had  passed 
Java  and  Singapore,  but  were  forced  by  violence  and  severity,  by  blows  and 
stripes,  to  work  the  junk  on  her  voyage. 

Fifth,  That  since  their  arrival  at  New  York,  they  have  become  anxious  to 
return  home  to  China,  where  they  have  families,  and  are  destitute  of  all  means 
of  support,  and  of  all  means  of  getting  home  to  China,  and  are  unprovided 
with  clothing  or  necessaries  for  resisting  the  weather  of  the  cold  climate  of  this 
country. 

Sixth,  That  the  said  junk  is  now  ready  for  sea,  having  been  lately  made 
ready  for  that  purpose,  and  is  about  proceeding  on  some  voyage  on  the  high 
seas,  to  these  libellants  unknown,  without  providing  them  with  the  means  of 
returning  home,  or  of  support  in  the  mean  time,  and  they  are  no  longer  bound 
to  continue  with  the  said  junk. 

Seventh,  That  the  monthly  wages  which  they  were  to  receive  were  at  the  fol- 
lowing rates : — Hia  Siang,  eleven  dollars ;  Sim  Agu  and  Ungti,  each  nine  dol- 
lars ;  Ling  Chensi,  Kho  Sing  Thiam,  Ida  Lai,  Leina  Kung,  Khor  per  Le,  Lip 
Hap,  Chin  ten  Yeng,  Tam,  Sam  Seng,  Ungtian  Yong,  Chein  a  Tai,  each  eight 
dollars  a  month ;  and  Yer  a  Chin,  Lim  a  Lee,  €k>bun  Hap,  Cheva  Asa,  Chiva 
Achan,  Lim  tai  Chong,  Tan  a  Lak,  Chia  Assey,  Ong  a  Hiong,  Chien  Ate,  Khoto 
Bun,  Ung  a  Cong,  Sio  a  Chiok,  were  each  to  receive  six  dollars,  all  which  wages 
were  due  to  them,  to  be  computed  from  the  time  of  sailing  to  the  sixth  day  of 
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September  instant,  only  dedncting  three  months  wages  m  advance  paid  to 
each,  and  the  further  sum  of  twelve  dollars  each,  since  their  arrival  here,  which 
was  for  their  expenditure  while  here ;  and  your  libellant,  Hia  Siang,  receiving 
four  months  advance  wages  at  Whampoa. 

Eighth,  That  they  are  severally  entitled  to  wages  from  the  time  of  their  ship- 
ping and  sailing  in  the  said  junk  to  the  last  mentioned  date ;  and  also  to 
money  sufficient  to  procure  a  passage  back  to  China,  and  to  support  in  the 
meantime,  until  they  can  procure  such  passage,  which  will  cost  between  one 
and  two  hundred  dollars  for  each  man. 

Ninth,  That  all  and  singular  the  premises  are  true,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  your  libellants  pray  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  causes  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  vessel  the  Chinese  junk  Keying,  her  tackle, 
apparel,  and  furniture,  and  that  all  persons  claiming  any  right  in  said  vessel, 
and  especially  the  said  Kellet,  may  be  cited  to  appear  and  answer  this  libel, 
and  all  the  matter  aforesaid,  and  that  the  said  vessel,  her  tackle,  apparel,  and 
furniture,  may  be  condemned  and  sold  to  pay  the  amount  due  to  the  libellants, 
with  interest  and  costs,  and  that  the  libellants  may  have  such  other  and  further 
relief  in  the  premises,  as  in  law  and  justice  they  are  entitled  to  receive. 

(Signed,) 

Chien  Atai, 
Lim  Akeing, 
Khoper  Le, 
Lip  Hap, 
Sim  Agu, 
Chien  ten  Yeng, 
Lia  Lai, 
Tam  Sam  Seng, 
Ung  tian  Yong, 


Ong  Ahiong, 
Chew  Ati, 
Khote  Sun, 
Ung  Along, 
Sio  a  Chiok, 
Hia  Siang, 
UngTi, 
Lin  Cheng  Li, 
Koesing  Thiam, 

Sworn  Sept.  7th,  1847, 
before  me, 

Chables  W.  Morton, 
U.  S.  Commissioner. 
D.  D.  Lord,  Proctor. 
D.  Lord,  Advocate. 


YcaAchin, 
Lim  Ale, 
Gobun  Hap, 
ChivaAsn, 
Chiva  Achan, 
Limtai  Chong, 
Tan  a  La, 
Chia  Assey. 


No.  97.  — Libel  n^  personam  against  an  owner  for  the  two  months' 

EXTRA  PAT,    PAYABLE  TO  THE  CX)NSUL  ON  DISCHARGE. 


To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
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The  libel  and  complamt  of  Thomas  Tucker,  of  said  district,  late  mate,  and 
William  Carver,  late  cook  and  steward,  on  board  the  brig  Caroline,  whereof 
Oliver  Jenkins,  late  was  master,  and  Frederick  J.  Henop,  owner,  against  the 
said  Frederick  J.  Henop,  owner  as  aforesaid,  in  a  cause  of  wages,  civil  and 
maritime,  alleges  as  follows : 

First.  That  some  time  in  the  month  of  February  last  past,  the  said  brig,  then 
lying  in  the  port  of  New  York,  and  bound  on  a  voyage  thence  to  the  port  of 
Liverpool,  and  thence  to  such  ports  or  places  as  the  master  might  direct,  and 
back  to  a  port  df  discharge  in  the  United  States,  the  said  master,  by  himself 
or  his  agent,  hired  the  Ubellant,  Thomas  Tucker,  to  serve  as  mate  on  board 
the  said  brig  for  and  during  the  said  voyage,  at  and  after  the  rate  of  wages  of 
thirty  dollars  per  month;  and  the  Ubellant,  William  Carver,  as  cook  and 
steward,  for  said  voyage,  at  and  after  the  rate  of  wages  of  twenty  dollars  per 
month.  And  that  for  the  due  performance  of  the  said  voyage  the  libellants 
signed  shipping  articles,  which  the  libellants  pray  may  be  produced  to  this 
Honorable  Court  by  the  said  owner,  for  further  certainty  in  the  premises,  and 
for  the  benefit  of  the  libellants.  And  that  in  pursuance  of  the  said  contract 
the  libellants  entered  into  the  service  of  the  said  brig  as  aforesaid,  on  the  seven- 
teenth day  of  the  said  month  of  February. 

Second,  That  the  said  brig  having  taken  on  board  a  cargo,  proceeded  there- 
with, and  with  the  libellants  on  board,  for  the  port  of  Liverpool,  where  she 
safely  arrived,  and  delivered  her  cargo,  and  made  freight.  That  having  taken 
on  board  another  cargo  of  divers  goods  and  merchandise,  she  proceeded  there- 
with, and  with  the  libellants  on  board,  for  the  port  of  New  York.  That  the 
said  brig  leaked  badly  soon  after  leaving  the  said  port  of  Liverpool,  where- 
upon the  said  master  put  into  the  Cove  of  Cork,  where  the  said  vessel  was  sold, 
and  the  Ubellant,  Thomas  Tucker,  was  discharged  from  the  said  brig  by  the 
said  master,  and  he  proceeded  thence  to  Liverpool,  where  he  entered  as  a  pas- 
senger, without  wages,  on  board  the  ship  Europe,  bound  for  New  York,  where 
he  arrived  on  the  second  day  of  June,  instant  And  your  UbeUant,  WilUam 
Carver,  was  also  discharged  by  the  said  master,  and  returned  to  the  port  of 
New  York  in  the  barque  Governor  Douglas,  where  he  arrived  on  the  said 
second  day  of  June  instant 

Third.  That  said  brig  was  an  American  vessel,  in  the  merchant  service,  and 
owned  by  a  citizen  or  citizens  of  the  United  States,  and  that  the  UbeUants 
were  described  in  the  crew  list  of  said  brig  as  American  seamen. 

Fcmrth.  That  at  the  time  the  UbeUants  were  discharged  from  the  said  brig 
the  said  master  did  not  pay  into  the  hands  of  the  Ubeljants,  nor  into  the  hands 
of  the  American  consul  at  that  port,  nor  into  the  hands  of  any  other  person  for 
the  use  of  the  UbeUants,  the  three  months'  extra  pay,  by  the  act  of  Congress  in 
such  case  made  and  provided,  directed  to  be  paid  to  a  seaman  in  an  American 
vessel  on  his  discharge  in  a  foreign  port 

Fifth  That  UbeUants  are  each  entitled  to  demand  from  the  owner  of  the 
said  brig  such  two  months'  extra  pay ;  your  UbeUant,  Thomas  Tucker,  the  sum 
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of   sixty   dollars,   and    yoar  libeUant,  William  Cairer,  the  sum  of  forty 
dollars. 

Sixth.  That  all  and  singular  the  premises  are  tme,  and  within  the  admi- 
ralty  and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  causes  of  admiralty  and  maritime  juris- 
diction, may  issue  against  said  Frederick  J.  Henop,  owner  as  aforesaid,  that  he 
may  be  compeUed  to  answer  all  the  matters  aforesaid,  and  that  this  Honorable 
Court  would  be  pleased  to  decree  the  payment  of  the  extra  wages  aforesaid, 
and  that  the  libellant  may  haye  such  other  and  further  relief  in  the  premises  as 
in  law  and  justice  he  may  be  entitled  to  receive. 

Thoicas  Tuckeb, 

his 
William  X  Cabteb. 

mark. 
Sworn,  &c.. 

Burr  &  Benedict,  Proctors. 

E.  Burr,  Adyocate. 


No.  98.  — A  LIBEL  IN  REM  BY  THE  PILOT  OP  A  PROPELLER  ENGAGED  IN  TOW- 
ING ON  THE  HUDSON  RIVER,  THE  CHAMPLAIN  CANAL,  AND  LAKE  CHAMPLAIN, 
FOR  WAGES. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Greorge  Mygatt,  of  said  district,  mariner,  against  the  steam  pro- 
peller Pilot,  whereof  David  Farr  now  is,  or  late  was,  master,  her  engine,  tackle, 
apparel,  and  furniture,  and  against  James  W.  Low  and  Francis  Dow,  owners 
of  said  steam  propeller  Pilot,  and  against  all  persons  intervening  for  their  in- 
terest in  said  boat,  in  a  cause  of  wages,  civil  and  maritime,  alleges  as 
follows : 

Mrst,  That  some  time  in  the  month  of  November  last,  the  above-named  own- 
ers did,  by  themselves  or  their  agents,  hire  the  libellant  to  serve  as  pilot  on 
board  of  such  steam  propeller  as  the  said  owners  should  designate  in  the  line 
of  propellers  running  from  New  York,  on  the  Hudson  river,  and  thence  by  the 
way  of  the  canal  and  Lake  Champlain,  to  St  Johns  in  Le>wcr  Canada,  for  the 
season  then  next  ensuing,  at  the  usual  and  customary  wages,  and  the  wages  for 
which  the  libellant,  in  previous  years,  had  served  as  pilots  being  twenty-five 
dollars  per  month.  That  in  pursuance  of  such  agreement,  the  libellant  first 
entered  on  board  and  into  the  service  of  the  steam  propeller  Phoenix,  one  of 
said  line,  as  such  pilot  as  aforesaid,  on  the  thirteenth  day  of  April 
last. 

Second,  That  the  libellant  continued  on  board  said  boat  Phoenix,  as  such 
pilot,  until  the  tenth  day  of  June  following,  when  by  the  orders  of  the  said 
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owners,  or  their  agent,  he  was  transferred  on  board  the  steam  propeller  Pilot, 
another  of  said  line,  and  continued  to  navigate  her  as  pilot,  being  engaged  in 
carrying  cargo,  and  towing  boats,  and  earning  freight,  between  the  places,  and 
the  river  aforesaid,  until  the  twenty-fifth  day  of  November  instant,  when  the 
season  ended,  and  the  boat  was  laid  up,  and  the  libellant  discharged. 

Third,  That  during  the  whole  Hme  the  libellant  was  on  board  the  said 
steam  propeller  Pilot,  to  wit,  from  the  time  of  his  entering  on  board  thereof  to 
the  time  of  his  discharge  therefrom,  he  well  and  faithfully  performed  his  duty 
as  such  pilot  as  aforesaid,  and  was  obedient  to  all  lawful  commands  of  the 
said  master,  whereby  he  became  entitled  to  demand,  and  have  of  and  from  the 
said  boat  Pilot  and  her  owners,  the  sum  of  one  hxmdred  and  fourteen  dollars 
and  upwards,  over  and  above  all  just  deductions. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  steam  propeller  Pilot,  her  tackle,  apparel, 
and  furniture,  and  that  the  said  owners,  and  all  persons  intervening  for  their 
interest  in  said  boat,  may  be  dted  to  appear  and  answer  all  the  matters  afore- 
said, and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  wages 
aforesaid,  and  that  the  libellant  may  have  such  other  and  further  relief  as  in 
law  and  justice  he  may  be  entitled  to  receive. 

Geobgb  Mygatt. 

Sworn,  &C.,  before  me, 

John  W.  Nelson,  U.  S.  Commissioner. 

BxTRB  &  Benedict,  Proctors. 

E.  C.  Benedict,  Advocate. 


No.  99.  — LiBBL  IN  FEB80NAM  BY  A  HASTEB  AGAINST  THE  OWNEB  FOB  WAGES. 

—  (Vide  the  form,  antey  page  225.) 


No.  100.  —  Libel  against  ownebs  fob  pilotage. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Martin  Gray,  of  said  district,  pilot,  against  Russel  H.  Post, 
"William  Layton,  Noah  Stokeley,  and  Richard  P.  Williams,  now  or  late  owners 
of  the  ship  Elizabeth  Dennison,  in  a  cause  of  pilotage,  civil  and  maritime, 
alleges  as  follows : 

First,  That  sometime  in  the  month  of  July,  A.D.  1848,  the  said  ship  then 
being  in  the  port  of  New  York,  under  the  command  of  one  Spencer,  the 
said  owners  by  themselves,  or  their  agents,  employed  the  Ubellant  to  take  the 
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said  vessel  to  sea,  from  the  port  of  New  York,  as  pilot  That  accordingly  the 
libellant  went  on  board  said  vessel,  and  took  charge  of  the  same,  and  did  pilot 
her  to  sea  on  or  about  the  twenty-fifth  day  of  July  aforesaid. 

Second,  That  the  libellant  is  a  regular  pilot,  and  did  his  duty  faithfully  and 
according  to  the  best  of  his  ability,  as  the  pilot  of  said  vessel,  and  is  entitled 
to  the  regular  and  lawful  fees  for  such  service,  which  amount  to  the  sum  of 
thirty  dollars  and  sixty-three  cents,  which  sum  the  said  master  has  admitted  to 
be  due,  and  promised  to  pay  from  time  to  time,  but  which  is  still  due  and 
unpaid. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Ck)urt 

Wherefore  the  libellant  prays  that  a  warrant  of  arrest,  in  due  form  of  law, 
according  to  the  practice  and  course  of  this  Honorable  Court,  in  cases  of  admi- 
ralty and  maritime  jurisdiction,  may  issue  against  the  said  Russel  H.  Post, 
William  Layton,  Noah  Stokely,  and  Richard  P.  Williams,  and  that  they  may 
be  cited  to  appear  and  answer,  upon  oath,  all  and  singular  the  premises  aforesaid, 
and  that  this  Honorable  Court  will  be  pleased  to  decree  the  payment  of  the 
amount  due  to  him  aforesaid,  with  interest  and  costs,  and  that  he  may  have 
such  other  and  further  relief  as  in  law  and  justice  he  may  be  entitled  to 
receive. 

Sworn  to  before  me,  this        day 
of  November,  1849, 

Chables  W.  Nbwton,  U.  S.  Commissioner. 
C.  L.  Benedict,  Proctor. 
E.  C.  Benedict,  Advocate. 


No.    101. — LiBBL    BY    THE    HOLDEB    OP    A    BOTTOMBY    BOND    AGAINST    SHIP, 

FBEIOHT,    AND   CABGO. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Charles  C.  Keyser,  of  Pensacola,  in  the  Territory  of  Florida, 
against  the  brig  Bridgeton  (whereof  William  A.  Benedict  now  is,  or  lately  was 
master  and  part  owner),  her  tackle,  apparel,  and  furniture,  and  against  all 
persons  lawfully  intervening  for  their  interest  therein,  in  a  cause  of  bottomry, 
dvil  and  maritime,  alleges  as  follows : 

FirBt.  That  the  said  brig  Bridgeton,  while  on  a  voyage  from  Laguira  to  the 
port  of  New  York,  during  the  month  of  August  last,  encountered  a  severe 
storm  and  gale,  which  injured  the  said  brig,  so  that  they  were  obliged  to  bear 
away  for  Pensacola,  to  refit  the  said  brig,  and  to  procure  repairs,  supplies,  and 
necessaries  to  enable  the  said  brig  to  perform  her  intended  voyage  to  New  York. 
That  the  said  William  A.  Benedict  being  a  stranger  at  Pensacola,  and  being  in 
want  of  money  to  pay  for  the  repairs  of  said  brig  and  fit  her  for  sea,  and  fur- 
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niflh  her  with  proTisions  and  other  supplies  necessary  for  the  prosecution  of  his 
intended  voyage,  and  having  no  other  means  of  procuring  the  same,  borrowed 
from  the  libellant,  with  the  commission  thereon,  the  sum  of  two  thousand  one 
hundred  and  seventy-nine  dollars  and  eighteen  cents,  upon  the  bottomry  and 
hypothecation  of  the  said  brig,  cargo,  and  freight,  and  that  the  said  sum 
was  advanced  and  paid  accordingly. 

SecoTid,  That  in  consideration  of  the  said  advance,  and,  in  fulfilment  of  the 
agreement  of  bottomry  and  hypothecation  as  aforesaid,  he,  the  said  'William  A. 
Benedict,  the  master,  did,  by  a  certain  bond  or  instrument  of  bottomry  and  hy- 
pothecation, a  copy  of  which  is  hereto  annexed,  bearing  date  at  Pensacola,  the 
seventeenth  day  of  September,  A.D.  1842,  by  him  signed  and  duly  executed,  in 
the  presence  of  two  credible  witnesses,  who  have  subscribed  their  names  thereto 
as  witnesses  of  the  due  execution  thereof,  bind  the  'said  brig,  the*  tackle,  ap- 
parel, and  furniture,  of  the  same,  and  also  the  freight  now  due  and  which 
might  become  due  hereafter,  to  the  owners  of  the  said  brig,  for  her  then  present 
voyage,  and  also  the  cargo  then  on  board,  and  about  to  be  put  on  board,  said 
brig,  as  security  for  the  payment  of  a  certain  bill  of  exchange  drawn  by  the 
said  William  A.  Benedict,  on  John  R  T&tem,  of  Philadelphia,  payable  at 
sight,  for  the  said  sum  of  twenty-one  hxmdred  and  seventy-nine  dollars  and 
eighteen  cents,  in  favor  of  the  said  libellant,  for  the  said  advance  so  made,  to 
repair  and  refit  the  said  brig  as  aforesaid ;  and  the  said  master  did  further 
agree  in  and  by  the  said  bond,  that  the  said  brig,  her  tackle,  apparel,  and 
furniture,  her  freight  and  cargo,  should  be  at  all  times  liable  and  chargeable 
for  the  payment  of  the  bill  of  exchange  until  the  payment  thereof. 

Third,  That  the  said  bill  of  exchange  having  been  presented  in  due  time  to 
the  said  J.  R  Tatem,  was  not  accepted  nor  paid,  and  was  duly  protested  on 
the  twentieth  day  of  October  instant 

Fourth.  That  the  said  sum  of  twenty-one  hundred  and  seventy-nine  dollars 
and  eighteen  cents  was  so  advanced  and  paid  by  the  libellants  to  the  said  mas- 
ter, for  the  purpose  aforesaid,  and  was  necessary  therefor,  and  that  the  said 
brig  could  not  have  sailed  from  Pensacola,  if  the  same  had  not  been  advanced 
and  paid  as  aforesaid ;  that  the  said  brig,  upon  being  so  repaired,  proceeded 
to  the  port  of  New  York,  where  she  arrived  in  the  present  month  of  October, 
to  wit,  on  the  sixteenth  day  of  the  same  month. 

Fifth,  That  the  libellant  has  not  received  the  aforesaid  sum  of  twenty-one 
hundred  and  seventy-nine  dollars  and  eighteen  cents,  though  the  same  has  been 
demanded  from  the  said  J.  R  Tatem,  and  the  payment  thereof  frequently  re- 
quested of  the  said  master,  and  that  the  said  bill  of  exchange  and  the  said 
bottomry  and  hypothecation  remain  entirely  unsatisfied,  to  the  great  damage  of 
the  libellant. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorably  Court  in  cases  of  admiralty  and  maritime  juris- 
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diction,  may  issue  against  the  said  brig  Bridgeton,  her  tackle,  apparel,  and 
furniture,  and  her  freight  and  cargo,  and  that  all  persons  haying,  or  pretending 
to  have,  any  right,  title,  or  interest  therein,  may  be  dted  to  appear  and  answer 
all  and  singular  matters  aforesaid,  and  that  this  Honorable  Ck)urt  would  be 
pleased  to  decree  the  payment  of  the  amount  so  due,  with  interest  and  costs, 
and  that  the  said  brig,  her  tackle,  apparel,  and  furniture,  ai^d  freight  and 
cargo,  may  be  condemned  to  pay  the  same ;  and  that  the  libellant  may  have 
such  other  and  further  relief  as  in  law  and  justice  he  may  be  entitled  to  reoeiye. 

Chablbs  C.  Eetbbb, 

By  C.  R.  RoBEBT,  his  Att'y. 

BuRB  &  Bemkdict,  Proctors  for  Libellant 

E.  Bubb,  Adyocate. 

Southern  District  of  New  Yorlc^  ss, 

Christopher  R  Robert  being  sworn  says — That  he  is  the  attorney  in  fact, 
and  agent  of  the  libellant,  Charles  C.  Keyser,  who  resides  at  Pensacola.  That 
he  has  read  the  foregoing  libel,  and  knows  the  contents  thereof,  and  that  the 
same  is  true,  to  the  best  of  his  knowledge,  information,  and  belief. 

C.  R  Robebt. 
Subscribed  and  sworn  to  this  28th  day 
of  October,  1842,  before  me, 
Gbobgb  W.  Mobton, 

U.  S.  Commissioner. 

cx>PT  bond. 

To  aU  men  to  whom  these  presents  shaU  come  :  — 

I,  William  A.  Benedict,  mariner,  and  master  of  the  brig  Bridgeton,  of  New 
York,  of  the  burthen  of  120  51-45ths  tons,  now  at  anchor  in  the  Bay  of  Pensa- 
cola, send  greeting:  Whereas,  I,  the  said  William  A.  Benedict,  master  of 
the  aforesaid  brig,  now  in  prosecution  of  a  yoyage  from  Laguira  to  New  York, 
haying  put  into  Pensacola  Bay  for  the  purpose  of  making  repairs  and  other 
expenses,  haye  drawn  a  bill  of  exchange  of  eyen  date  with  these  presents,  upon 
J.  R  Tatem,  Esquire,  of  Philadelphia,  for  the  sum  of  twenty-one  hundred  and 
seyenty-nine  dollars  and  eighteen  cents,  in  fayor  of  Charles  C.  Eeyser,  Esq.,  of 
Pensacola,  in  the  Territory  of  Florida,  which  amount  of  said  bill  of  exchange , 
was  at  my  request,  and  to  fit  the  said  brig  for  going  to  sea,  adyanced  and 
expended  by  the  said  Charles  C.  Eeyser:  Now  know  ye,  that  I,  the  said 
William  A.  Benedict,  for  and  in  consideration  of  the  premises  and  of  one  dol-^ 
lar  in  hand  paid,  by  these  presents,  do  bind  myself,  my  heirs,  executors,  imd 
administrators,  and  also  the  owners  of  the  said  brig,  to  the  just  and  true  pay- 
ment of  the  said  bill  of  exchange,  as  well  as  the  said  brig  Bridgeton,  the  tackle 
and  apparel  of  the  same,  together  with  the  freight  now  due,  and  which  may 
become  due  hereafter  to  the  owners  of  the  said  brig  Bridgeton  for  her  present 
yoyage,  and  also  the  cargo  now  being  on  board  of  said  brig, -and  about  to  be 
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put  on  board  of  the  same,  pledging  and  hypothecating  all  and  singular  the 
same  to  the  said  Charles  C.  Eeyser,  his  heirs,  executors,  and  administrators, 
for  the  payment  in  full  of  the  said  bill  of  exchafige,  according  to  its  terms 
and  tenor.  And  the  said  William  A.  Benedict  doth  covenant  with  the  said 
Charles  C.  Eeyser,  that  I  am  the  master  of  the  said  brig  Bridgeton,  and  have 
authority  to  charge  the  same,  her  freight,  and  cargo,  as  aforesaid,  and  that  the 
same  shall  at  all  times  be  liable  and  chargeable  for  the  payment  of  the  said 
bill  of  exchange  until  the  payment  thereof,  according  to  the  true  intent  and 
meaning  of  these  presents. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  seal  to  three  bonds  of 
this  tenor  and  date,  one  of  which  being  satisfied,  the  others  are  to  be  null  and 
void,  at  Pensacola,  this  seventeenth  day  of  September,  A.D.  1842. 

Wm.  Amos  Benedict,     [l.  b.] 

Witnesses  — 

H.  F.  Inoraham. 
William  Lidebs. 


No.  102.  — LiBBL  IN  REM  AGAINST  A  SHIP  BY  A  CONSIGNEE  OP  GOODS,   ON  A 
BILL  OP  LADING,  FOB  NOT  DBLITEBING  THE  GOODS  IN  GOOD  ORDEB. 

To  the  Honorable  Samuel  R.  Bctts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Herman  Boker,  of  the  dty  of  New  York,  merchant,  against  the 
Norwegian  brig  or  vessel,  called  the  Aurora,  whereof  Cord  Hjorth  was  and  is 
master,  her  tackle,  apparel,  and  furniture,  and  all  persons  intervening  for  their 
interest  therein  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

First,  That  some  time  in  the  month  of  March,  one  thousand  eight  hundred 
and  forty-seven,  Maurice  Halting  shipped  on  board  said  brig,  then  lying  in  the 
port  of  Antwerp,  in  the  kingdom  of  Belgium,  and  bound  to  the  port  of  New 
York,  in  good  order  and  well  conditioned,  to  be  carried  and  transported  in 
said  brig  to  the  port  of  New  York,  and  delivered  to  the  libellant  in  like  good 
order,  eighty-seven  packages  of  merchandise,  for  the  freight  of  three  and 
a  half  dollars  per  ton  of  one  thousand  kilograms,  and  average  accustomed 
to  be  paid  by  the  libellant,  the  said  Maurice  Harting  receiving  therefor,  from 
the  said  master,  a  bill  of  lading,  a  receipt  and  contract,  whereby  and  wherein 
the  said  master  charged  his  body  and  goods,  and  also  the  said  vessel,  her 
tackle,  apparel,  and  fm-niture,  for  the  performance  of  said  contract,  a  copy  of 
which  is  hereto  annexed. 

Second,  That  said  brig  sailed  from  the  said  port  of  Antwerp  for  the  port  of 
New  York,  with  the  said  merchandise  on  board,  where  she  arrived  on  or  about 
the  twentieth  day  of  May,  1847,  and  now  is ;  but  notwithstanding  the  libellant 
has  been  at  all  times  ready  and  willing,  and  still  is  ready  and  willing,  to 
receive  the  said  merchandise  in  good  order,  and  on  so  receiving  the  same  to  pay 
the  freight  thereon,  yet  the  said  master  has  not  yet  delivered  the  said  merchan- 
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dlBe  to  the  libellant  in  good  ordei  and  well  conditioned ;  bat  owing  to  the 
careless,  negligent,  and  improper  manner  in  which  the  said  merchandise  was 
stowed,  and  the  want  of  proper  care  on  the  part  of  the  said  master,  his  officers 
and  crew,  and  persons  employed  by  him  or  them,  and  by  reason  of  permitting 
the  passengers  and  other  persons  to  throw  water  and  filth  on  and  among  the 
cargo,  and  on  a  false  and  open  deck,  the  same  ran  through  upon  the  said  cargo 
and  damaged  seventeen  packages  containing  cutlery  and  other  hardware,  and 
iron  goods,  greatly,  whereby  the  libellant  has  sustained  damage  to  the  amount 
of  twelve  hundred  dollars. 

Third,  That  said  brig  is  a  foreign  vessel,  and  is  taking  in  .cargo,  and  is 
about  to  leave  this  port  and  the  United  States,  and  the  said  master  has  refused, 
and  refuses,  to  pay  said  damage  and  to  deliver  said  merchandise  in  good  order, 
so  that  the  libellant  will  be  without  remedy  unless  by  proceedings  against  said 
vessel,  her  tackle,  apparel,  and  furniture. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  court  in  cases  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  master  and  against  the  said  brig,  her  tackle,  apparel,  and 
furniture,  and  that  all  persons  claiming  any  interest  therein  may  be  cited  to 
appear  and  answer,  all  and  singular  the  matters  aforesaid,  and  that  this 
Honorable  Court  would  be  pleased  to  decree  the  payment  of  the  damages  afore- 
said,  with  costs,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay 
the  same,  and  that  the  libellant  may  -have  such  other  and  further  relief  in  the 
premises  as  in  law  and  justice  he  may  be  entitled  to  receive. 

HeBSCAK  BOKEB. 

Sworn  before  me,  this 
10th  June,  1847, 

J.  W.  Nelson,  U.  S.  Commissioner. 
BuBB,  Benedict  &  Bebbe,  Proctors. 
Benedict,  Advocate. 

(Annex  a  copy  of  the  Mil  of  lading,) 


No.  103.  —  A  libel  in  FEBSONAM  AOAINST  a  OONSieNEE  FOB  FBEIGHT,  ON  A 

BILL  OF  LADING. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  A.  F.  Jenness,  TVllliam  Chase,  and  Edward  Leavitt^  composing 
the  firm  of  Jenness,  Chase,  &  Co.,  owners  of  the  baric  Ranger,  her  tackle, 
apparel,  and  furniture,  against  Christopher  R.  Robert,  and  Howell  L.  Williams, 
composing  the  firm  of  Robert  <&  Williams,  of  the  dty  of  New  York,  merchants, 
in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows : 
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First,  That  they  were,  at  the  times  hereinafter  mentioned,  and  still  are,  the 
owners  of  the  bark  Ranger,  and  that  Woodbury  Dyer  was  then  the  master 
thereol 

Second,  That  some  time  in  the  month  of  May  last,  the  said  bark,  then  lying 
in  the  port  of  Cardenas,  and  destined  on  a  voyage  thence  to  the  port  of  New 
York,  A.  B.  shipped  on  board  the  said  vessel  twenty  hogsheads  of  sugar, 
weight  and  contents  unknown,  to  be  therein  carried  from  the  said  port  of  Car- 
denas to  the  port  of  New  York,  and  there  to  be  delivered,  the  dangers  of  the 
seas  only  excepted,  in  like  good  order  as  they  were  received,  to  the  defendants, 
Robert  &  Williams,  or  to  their  assigns,  he  or  they  paying  freight  for  the  same 
at  the  rate  of  four  dollars  and  fifty  cents  per  hogshead,  without  primage  and 
average  accustomed.  And,  accordingly,  the  said  master,  at  the  port  of  Carde- 
nas, on  the  sixteenth'  day  of  May,  one  thousand  eight  hundred  and  forty-nine, 
affirmed  to  the  usual  bills  of  lading,  and  delivered  the  same  to  the  shippers  of 
said  cargo,  a  copy  of  which  bills  of  lading  is  hereto  annexed,  marked  **  Sched- 
ule A." 

Third,  That  in  the  same  month  said  A.  B.  also  shipped  on  board  the  said 
bark  for  the  same  voyage,  eighty  hogsheads  of  Muscavado  sugar  and  seventy- 
nine  hogsheads  of  molasses,  on  deck,  weight  and  contents  unknown,  to  be 
likewise  delivered  at  the  port  of  New  York  to  the  respondents,  or  to  their  as- 
signs, he  or  they  paying  freight  for  the  same  at  the  rate  of  four  dollars  and 
seventy-five  cents  for  each  hogshead  of  sugar,  and  two  dollars  and  fifty  cents 
for  each  one  hundred  and  ten  gallons,  gross  custom  house  guage  of  the  casks 
delivered,  of  molasses,  in  New  York,  without  primage  and  average  accustomed. 
And  the  said  master,  on  the  seventeenth  day  of  May,  signed  the  usual  bills  of 
lading,  and  delivered  the  same  to  the  shippers,  a  copy  of  which  is  also  hereto 
annexed,  marked  **  Schedule  B." 

Fourth,  That  soon  after  the  said  bark,  with  the  said  cargo  on  board,  set  sail 
from  Cardenas  for  New  York,  and  there  in  due  time  safely  arrived,  and  the 
said  sugar  and  molasses  were  duly  delivered  to  the  said  Robert  &  Williams, 
and  were  by  them  accepted  and  received. 

Fifth.  That  by  reason  of  the  premises,  the  said  Robert  &  Williams  became 
bound  to  pay  to  these  libellants  the  freight  for  the  said  merchandise,  which 
amounted  in  the  whole  to  the  sum  of  seven  hundred  and  eighteen  dollars  and 
twenty-seven  cents,  as  is  more  particularly  set  forth  in  the  schedule  hereto  an- 
nexed, marked  C. 

8ixt?L  That  the  said  Robert  &  Williams,  notwithstanding  they  have  accepted 
and  received  the  said  merchandise,  and  that  in  like  good  order  and  condition 
as  it  was  shipped,  have  refused  to  pay  the  freight  for  the  same,  although  often 
thereto  requested ;  and  there  is  now  due  the  libellants  for  the  freight  on  said 
merdiandise,  the  sum  of  seven  hundred  and  eighteen  dollars  and  twenty-seven 
cents,  with  interest 

Seventh,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 
87 
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Wherefore  the  libellant  prays,  that  a  citation  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  Robert  &  Williams,  and  that  they  be  cited  to 
appear  and  answer  upon  oath,  all  and  singular,  the  matters  aforesaid,  and  that 
this  Honorable.  Court  would  be  pleased  to  decree  payment  of  the  freight  afore- 
said, with  Interest  and  costs,  and  that  the  libellants  may  have  such  other  and 
further  relief  in  the  premises  as  in  law  and  justice  they  may  be  aititled  to 

receive. 

A.  F.  jEKimss. 

Sworn,  July  8,  1849, 
before  me, 
J.  W.  Nelson,  U.  S.  Commissioner. 
C.  A.  Benedict,  Proctor. 
E.  L.  Benedict,  Advocate. 

Schedule  A, 

Shipped  in  good  order  and  condition,  by  on  board 

the  bark  called  the  Ranger,   whereof  Dyer  is  maater,  now  lying  at  the 

port  of  Cardenas  and  bound  for  New  York,  twenty  hhds. 
^  sugar,  with  thirty-three  thousand  two  hundred  and  nineteen 

No.  1— 2a  pounds  nett,  being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  order  and  condition  at 
the  port  of  New  York,  the  dangers  of  the  sea  only  excepted,  unto  Messrs.  Rob- 
ert &  Williams,  or  to  their  assigns,  he  or  they  paying  freight  for  the  same, 
four  dollars  and  fifty  cents  per  each  hhd.,  without  primage  and  average  accus- 
tomed. In  witness  whereof,  the  master  or  purser  of  the  said  vessel  hath  af- 
firmed to  four  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which  being 
accomplished  the  others  to  stand  void. 

Dated  in  Cardenas,  the  16th  day  of  May,  1849. 

Woodbury  Dteb. 

Schedules. 

Shipped,  in  good  order  and  well  conditioned,  by  in  and 

upon  the  good  bark  called  the  Ranger,  whereof  Woodbury  Dyer  is  master,  for 
this  present  voyage,  and  now  lying  in  the  port  of  Cardenas,  and  bound  for 
New  York,  eighty  hhds.  of  Muscovado  sugars,  containing  one  hundred  and 
eighteen  thousand  six  hundred  and  twenty-six  pounds,  nett. 

Seventy-nine  hhds.  of  molasses,  containing  eleven  thousand 

80  ^*h^  of        three  hundred  and  seventy-four  gallons,  of  which  seventy- 

TO"hSd8?M(?       ^^®  hhds.  are  on  deck,  being  marked  and  numbered  as  in 

!««»«<»  the  margin,  and  to  be  delivered  in  the  like  good  order  and 

condition  at  the  aforesaid  port  of  New  York,  all  and  every 

the  dangers  and  accidents  of  seas  and  navigation  of  whatever  nature  or  kind 

excepted,  unto  Messrs.  Robert  &  Williams,  or  to  their  assigns,  he  or  they  paying 

freight  for  the  said  goods,  four  dollars  and  seventy-five  cents  per  each  hhd.  of 
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sugar,  and  two  dollars  and  fifty  cents  per  each  one  hundred  and  ten  gallons, 

gross  custom  house  guage,  of  the  casks  delivered  of  molasses  in  New  York, 

without  primage  and  average  accustomed.    In  witness  whereof,  the  master  or 

purser  of  the  said  bark  has  affirmed  to  three  bills  of  lading,  all  of  this  tenor 

and  date,  one  of  which  being  accomplished  the  other  to  stand  void. 

Dated  in  Cardenas,  the  17th  May,  1849. 

Weight  and  contents  unknown. 

Woodbury  Dteb. 

Schedule  C. 

Messrs.  Robebt  &  Williams, 

To  Bark  Ranger,  Dh« 

To  Freight  from  Cardenas, 

20  hhds.  Sugar  .        •        .        .        at  (4  60      (90  00 

Union  80     **  ** 4  75      880  00 

^  ^-  79     "  Molasses,  10,924  galls,  gross 

guage  casks,  at  (2.50  pr.  110  galls.  248  27 
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New  York,  June  1^,  1849. 


No.  104.  — Libel  in  personam  on  a  charter  party,  against  the  char- 
terer FOR  charter  money. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York : 

The  libel  of  Henry  M.  Allen,  master,  part  owner,  and  agent  of  the  brig 
Josephus,  of  Mattapoisetts,  against  Gteorge  Whitaker,  of  the  dty  of  New  York, 
merchant,  in  a  cause  of  contract,  dvil  and  maritime,  alleges  as  follows : 

First  That  some  time  in  the  month  of  March,  one  thousand  eight  hundred 
and  forty-five,  the  said  brig  being  then  in  the  port  of  New  York,  the  said  libel- 
lant  made  and  concluded  with  the  respondent,  a  charter  party  (a  copy  of 
which  is  hereto  annexed,  and  to  which  the  libellant  craves  leave  to  refer), 
bearing  date  the  tenth  day  of  March,  in  the  year  aforesaid,  by  which  the  libel- 
lant, for  and  in  consideration  of  the  covenants  and  agreements,  thereinafter 
mentioned,  to  be  kept  and  performed  by  the  said  respondent,  did  covenant 
and  agree  on  the  freighting  and  chartering  of  the  said  brig  unto  the  said  re- 
spondent for  a  voyage  from  the  .port  of  New  York,  to  Antigua,  La  Guayra, 
and  Puerto  Cabello,  and  back  to  New  York,  on  the  terms  in  the  said  charter 
party  mentioned,  that  is  to  say,  — 

1st.  The  said  libellant  engaged  that  the  said  brig,  in  and  during  the  said 
voyage,  should  be  kept  tight,  staunch,  well  fitted,  tackled,  and  provided  with 
every  requisite,  and  with  men  and  provisions  for  such  a  voyage. 

2d.  The  said  libellant  engaged  that  the  whole  of  the  said  brig  (with  the 
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exoeption  of  the  cabin,  and  the  necessary  room  for  the  accommodation  of  the 
crew  and  the  stowage  of  the  sails,  cables,  and  provisions),  should  be  at  the  sole 
use  and  disposal  of  the  said  respondent  during  the  voyage  aforesaid.  And 
that  no  goods  or  m^x;handise  whatever  should  be  laden  on  board  otherwise 
than  for  the  respondent,  or  his  agent,  without  his  consent,  on  pain  of  forfeit- 
ure of  the  amount  of  freight  agreed  upon  for  the  same. 

8d.  The  libellant  further  engaged  to  take  and  receive  onboard  the  said  brig, 
during  the  aforesaid  voyage,  all  such  lawful  goods  and  merchandise  as  the 
said  respondent  or  his  agent  might  think  proper  to  ship. 

Second,  That,  among  other  things,  it  was  by  the  said  charter  party  coven- 
anted and  agreed  that  the  said  respondent,  for  and  in  consideration  of  the 
covenants  and  agreements  to  be  kept  and  performed  by  the  said  libellant, 
chartered  and  hired  the  said  brig  on  the  terms  following,  therein  mentioned, 
that  is  to  say,  — 

1st.  The  said  respondent  engaged  to  provide  and  furnish  to  the  said  brig 
the  necessary  cargoes  or  ballast  for  her  lading  at  the  several  ports  afore- 
said. 

2d.  The  said  respondent  further  engaged  to  pay  to  the  said  libellant,  or 
his  agent,  for  the  charter  or  freight  of  the  said  brig  during  the  voyage  nf ore- 
said,  in  the  manner  therein  following,  that  is  to  say, — 

Five  hundred  and  ten  (510)  dollars  per  calendar  month  for  each  and  every 
month,  and  pro  rata  for  any  unexpired  month  that  said  vessel  might  be  em- 
ployed, payable  in  current  money  of  the  United  States,  also  to  pay  all  the 
brig's  foreign  port  charges,  lighterage,  and  pilotage. 

The  master  to  have  what  money  he  might  require  in  foreign  ports  for  dis- 
bursements, and  the  balance  payable  on  discharge  of  the  cargo  in  New 
York. 

Third,  And  the  libellant  further  alleges  and  propounds,  that  afterwards,  to 
wit,  on  the  twentieth  day  of  March,  in  the  year  aforesaid,  at  the  said  port  of 
New  York,  the  said  brig  being  then  and  there  tight,  staunch,  well  fitted, 
tackled,  and  provided  with  every  requisite,  and  with  men  and  provisions  ne- 
cessary for  such  a  voyage  as  in  said  charter  party  mentioned,  the  said  libellant 
and  R.  Gray,  master  of  the  brig  aforesaid,  loaded  and  received  on  board  of  the 
said  brig,  a  full  cargo  of  lawful  goods,  with  which  the  said  master  immedi- 
ately set  sail  and  proceeded  to  the  port  of  Antigua,  aforesaid,  where  being 
afterwards,  to  wit,  on  the  third  day  of  April,  in  the  year  aforesaid,  arrived, 
the  said  master  then  and  there  made  a  delivery  of  such  part  of  said  cargo  as 
was  destined  for  Antigua  aforesaid,  to  the  agents  or  consignees  of  the  said 
respondent 

Fourth.  That  the  said  master  afterwards,  to  wit,  on  the  twelfth  day  of 
April,  in  the  year  aforesaid,  set  sail  and  proceeded  from  the  said  port  of  An- 
tigua to  the  port  of  La  Quayra  aforesaid,  where  being  afterwards  arrived,  to 
wit,  on  the  sixteenth  day  of  April,  in  the  year  aforesaid,  the  said  master  then 
and  there  made  a  delivery  of  such  part  of  said  cargo  as  was  destined  to  La 
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Ouayra  aforesaid,  and  also  took,  loaded,  and  received  on  board  of  said  brig 
five  hnndred  bags  of  cofEee,  to  be  conveyed  to  New  York. 

Fiftlu  That  the  said  master,  afterwards,  to  wit,  on  the  twenty-fifth  day  of 
April,  in  the  year  aforesaid,  set  sail  and  proceeded  from  the  port  of  La  Quayra, 
aforesaid,  to  the  port  of  Puerto  Cabello  aforesaid,  where  being  afterwards,  to 
wit,  on  the  twenty-sixth  day  of  April,  in  the  year  aforesaid,  arrived,  the  said 
master  then  and  there  made  a  delivery  of  the  articles  and  residue  of  the  said 
outward  cargo,  and  afterwards,  to  wit,  on  the  sixth  day  of  May,  in  the  year 
aforesaid,  at  Puerto  Cabello  aforesaid,  took  on  board  the  said  brig  a  further 
cargo  of  lawful  goods,  with  which  the  said  master  set  sail  and  proceeded  to 
the  port  of  New  York  aforesaid,  where  he  afterwards,  to  wit,  on  the  twenty- 
second  day  of  May,  one  thousand  eight  hundred  and  forty-five,  arrived,  and 
delivered  said  homeward  cargo  to  the  said  respondent  or  his  agents  at  said 
port 

Sixth,  That  the  libellant  has  always  since  the  making  of  the  said  charter 
party,  well  and  truly  performed  and  kept  all  and  singular  the  covenants  and 
undertakings  on  his  part,  according  to  the  said  charter  party  to  be  performed 
and  kept,  but  the  said  respondent  Has  not  well  and  truly  performed,  and  kept, 
all  and  singular  the  covenants  and  undertakings  on  his  part,  according  to  the 
said  charter  party,  to  be  performed  and  kept  as  is  hereinafter  more  particu- 
larly propoimded. 

Seventh.  That  on  the  discharge  of  the  said  homeward  cargo  at  the  port  of 
New  York  aforesaid,  the  sum  of  one  thousand  two  hundred  and  forty-one  dol- 
lars and  upwards,  for  freight,  foreign  port  charges,  lighterage,  and  pilotage 
(after  deducting  dollars  received  by  said  master  in  foreign 

ports  for  disbursements),  became  and  was  due  and  payable  from  the  said  re- 
spondent to  the  libellant,  according  to  the  said  charter  party  and  the  agree- 
ment of  the  said  respondent,  as  is  alleged  in  the  second  article  of  this 
Hbel. 

Eighth,  That  the  said  respondent  has  paid  to  the  libellant  the  sum  of  six 
hundred  and  forty-one  dollars  on  account  of  the  said  charter,  and  no  more, 
and  has  not  paid  a  balance  of  six  hundred  dollars  due  thereon,  from  the  re- 
spondent to  the  libellant,  on  the  discharge  of  the  said  cargo  at  the  said  port  of 
New  York,  although  often  requested  thereto,  and  now  utterly  neglects  and  re- 
fuses so  to  do,  to  the  damage  of  the  said  libellant,  the  full  sum  of  seven  hun- 
dred and  twenty-five  dollars  and  upwards. 

Ninth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellants  pray,  that  a  warrant  of  arrest,  according  to  the 
course  of  this  Honorable  Court  in  cases  of  adtniralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  respondent,  and  he  be  cited  to  appear  and  an- 
swer upon  oath  all  and  singular  the  matters  so  articulately  propounded,  and 
that  this  Honorable  Court  would  be  pleased  to  decree  the  payment  of  the 
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damages  aforesaid,  with  costs,  and  that  the  libellants  may  have  such  other  and 
further  relief  as  in  law  and  justice  they  are  entitled  to  receiye. 

HeNRT  M.  AliLEN. 

Sworn  this        day  of  July,  1849, 
before  me, 

Georob  W.  Morton,  U.  8.  Commissioner. 
Charles  L.  Benedict,  Proctor. 
E.  C.  Benedict,  Advocate. 


No.  105.  — Libel  in  rem  and  in  personam  against  a  tbssel  and  owner, 

ON  A  CHARTER  PARTY,  FOR  THE  VIOLATION  OP  THE  CHARTER. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  within  and  for  the  Southern  District  of  New  York. 
The  libel  of  William  Doughty,  of  the  city  of  Washington,  in  the  district  of 
Columbia,  against  the  schooner  William  Seymour,  of  New  York,  her  tackle, 
apparel,  and  furniture,  and  against  Walter  Carpenter,  and  all  persons  lawfully 
intervening  for  their  interest  in  the  said  schooner,  in  a  cause  of  contract,  dvil 
and  maritime,  alleges  as  follows: 

First.  That  the  said  Walter  Carpenter  having,  on  the  sixth  day  of  January, 
one  thousand  eight  himdred  and  forty-one,  as  master  and  owner  of  the  schooner 
William  Seymour,  of  New  York,  of  the  burthen  of  one  hundred  and  twenty- 
seven  tons,  or  thereabouts,  then  lying  in  the  harbor  of  New  York,  chartered 
the  said  vessel  unto  the  libellant,  for  a  voyage  from  the  port  of  New  York,  to 
such  landing  or  landings  in  Atachapala  Bay,  or  waters  emptying  into  the  same, 
as  the  libellant  might  designate  —  there  to  take  on  board  a  full  cargo  of  live 
oak  timber,  and  return  to  the  Navy- Yard,  at  Brooklyn,  New  York,  in  the  port 
and  harbor  of  New  York,  on  the  following  terms,  that  is  to  say :  First  —  The 
said  Walter  Carpenter  engaged  that  the  said  vessel,  during  said  voyage,  should 
be  kept  tight,  staunch,  well  fitted,  tackled  and  provided  with  every  requisite, 
and  with  men  and  provisions  necessary  for  such  a  voyage.     Second — That 
the  whole  of  said  vessel,  with  the  exception  of  the  cabin  and  the  necessary 
room  for  the  accommodation  of  the  crew,  and  of  the  sails,  cables,  and  provis- 
ions, should  be  at  the  sole  use  and  disposal  of  the  libellant  during  the  voyage 
aforesaid.     Third  —  That  he  would  take  and  receive  on  board  the  said  vessel, 
during  the  aforesaid  voyage,  all  such  lawful  goods  and  merdiandise  as  the 
libellant  or  his  agent  might  think  proper  to  ship  (excepting  lime,  and  all 
other  extra  hazanlous  articles),  and  a  gang  of  men  not  exceeding  twelve  in 
number,  and  to  find  them  in  good,  wholespme  provision,  one  of  whom  was  to 
have  cabin  accommodations,  and  the  others  to  have  steerage  fare  only.     And 
the  lil>ellant  agreed  with  the  said  Walter  Carpenter  to  charter  and  hire  the  said 
vessel  as  aforesaid  on  the  foUowing  terms,  that  is  to  say :  First — The  libellant 
engaged  to  provide  and  furnish  to  the  said  vessel  outward,  one  hundred  bar- 
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rels  more  or  less  of  heayy  freight,  and  from  eight  to  twelve  passengers,  who 
were  to  be  accommodated  in  the  manner  aforesaid ;  also,  to  furnish  a  full  re- 
turn cargo  of  live  oak  timber.  Second —  To  pay  to  the  said  Walter  Carpenter, 
or  his  agent,  for  the  charter  or  freight  of  said  vessel,  during  the  voyage  afore- 
said, for  each  passenger,  the  sum  of  ten  dollars;  for  the  outward  freight, 
nothing ;  and  for  the  return  cargo,  the  sums  particularly  mentioned  in  the 
said  charter  party ;  and  it  was  further  understood  and  expressly  agreed  in  and 
by  the  said  charter  party,  that  said  vessel  should  be  ready  to  receive  said  out- 
ward freight,  the  fourth  day  of  January,  1841,  and  should  sail  on  such  voyage 
the  seventh  day  of  January,  1841,  and  that  the  said  charter  should  commence 
the  fourth  day  of  January,  1841 ;  and  that  said  Walter  Carpenter  should  have 
the  privilege  of  filling  with  freight,  for  his  own  special  benefit,  such  part  of 
said  vessel*  as  might  not  be  required  by  the  libellant,  on  her  outward  voyage, 
provided  there  should  be  no  detention  on  that  account ;  and  that  on  the  sign- 
ing of  the  said  charter  party,  the  libellant  should  pay  the  passage  money  afore- 
said, and  should  advance  a  further  sum,  in  aU  amounting  to  three  hundred 
and  fifty  dollars ;  and  to  the  true  and  faithful  performance  of  the  said  charter 
party,  the  said  Walter  Carpenter  and  the  libellant,  each  to  the  other,  bound 
themselves  and  their  heirs,  executors,  administrators,  and  assigns,  and  also  the 
said  vessel,  her  freight,  tackle,  and  appurtenances,  and  the  merchandise  to  be 
laden  on  board,  in  the  penal  siun  of  one  thousand  dollars. 

Second.  That  at  and  immediately  after  the  making  of  the  said  charter  party, 
the  libellant  provided  and  furnished  to  the  said  vessel,  for  her  said  outward 
voyage,  one  hundred  barrels  more  or  less  of  heavy  freight,  the  same  not  con- 
sisting of  lime  nor  of  other  extra  hazardous  articles,  and  also  ten  passengers, 
to  be  accommodated  in  the  manner  provided  by  said  charter  party,  and  paid  to 
the  said  Walter  Carpenter  for  each  of  the  said  passengers,  the  sum  of  ten  dol- 
lars, the  same  being  in  advance  for  their  passage  money ;  and  did  also  advance 
to  the  said  Walter  Carpenter  the  further  sum  of  two  hundred  and  fifty  dollars 
on  account  of  the  said  charter  party,  and  to  be  deducted  from  the  amount  of 
freight  money,  on  the  return  of  the  said  Walter  Carpenter  to  New  York, 
making  in  all  the  sum  of  three  hundred  and  fifty  dollars,  as  required  by  the 
said  charter  party. 

Third,  That  the  libellant  has  well  and  truly  performed  and  kept  all  the  cov- 
enants and  undertakings  on  his  part,  in  the  said  charter  party  to  be  performed 
and  kept ;  but  neither  the  said  Walter  Carpenter,  nor  the  said  vessel,  has  well 
and  truly  performed  and  kept  the  covenants  and  undertakings  on  the  part  of 
the  said  Walter  Carpenter  and  of  the  said  vessel,  according  to  the  said  charter 
party  to  be  performed  and  kept. 

Fourth,  That  after  the  libellant  had  provided  and  furnished  the  said  freight 
and  passengers  for  the  outward  voyage  aforesaid,  and  had  paid  and  advanced 
the  said  sums  of  money,  as  hereinbefore  mentioned,  the  said  Walter  Carpenter 
did  not,  nor  did  the  said  vessel  sail  on  the  said  voyage,  on  the  seventh  day  of 
January,  1841,  nor  with  reasonable  dispatch,  but,  without  any  just  or  reason- 
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able  cause,  delayed  and  remained  in  the  port  of  New  York,  until  the  nineteenth 
day  of  January,  1841,  to  the  great  injury  and  risk  of  loss  of  the  libellant. 

F\fth,  That  the  said  Walter  Carpenter,  under  pretence  that  a  part  of  said 
vessel  was  not  required  by  the  libellant  on  her  outward  voyage,  took  on  boards 
for  his  own  special  benefit,  a  large  quanity  of  goods  and  merchandise  other 
than  those  provided  and  furnished  by  the  libellant ;  and  the  whole  of  the  said 
vessel,  with  the  exception  of  the  cabin  and  the  necessary  room  for  the  accom- 
modation of  the  crew,  and  of  the  sails,  cables,  and  provisions,  was  not  at  the 
sole  use  and  disposal  of  the  libelhmt  during  the  voyage  aforesaid. 

Sixth.  That  the  said  Walter  Carpenter  detained  the  said  vessel  for  the  pur- 
pose of  taking  on  board  of  the  said  vessel,  for  his  own  special  benefit  on  her 
outward  passage,  goods  and  merchandise  other  than  those  provided  and  fur- 
nished by  the  libellant ;  and  by  so  taking  on  board  of  the  said  vessel  for  his 
own  special  benefit,  goods  and  merchandise  other  than  those  provided  and 
furnished  by  the  libellant,  impeded  her  voyage  and  subjected  the  vessel  to  the 
diflSculties  which  afterwards  occurred. 

Seventh.  And  the  libellant  further  alleges  and  propounds,  that  Atachapala 
Bay,  in  the  said  charter  party  mentioned,  otherwise  called  Atchaf alaya  Bay, 
is  situate  on  the  coast  of  the  State  of  Louisiana,  and  the  said  vessel  ought  to 
have  performed  her  voyage  thither  from  the  port  of  New  York  in  a  period  of 
time  not  exceeding  thirty  days  from  her  departure ;  but  that  the  said  Walter 
Carpenter  and  the  said  vessel  left  the  port  of  New  York  on  the  nineteenth  day 
of  January,  1841 ;  and  on  the  fifth  day  of  March,  1841,  the  said  vessel  put 
into  the  port  of  Savannah,  not  having  performed  one-half  of  her  said  outward 
voyage. 

Eighth.  That  the  course  and  conduct  of  the  said  Walter  Carpenter,  and  the 
management  of  the  said  vessel  was  such,  that  all  the  said  passengers,  furnished 
by  the  libellant  as  aforesaid,  either  left  the  said  vessel  at  Savannah  for  good 
cause,  or  were  discharged  by  the  said  Walter  Carpenter,  who  made  no  offer  of 
carrying  them  forward  on  the  said  voyage,  whereby  the  libellant  was  deprived 
of  all  the  gains  and  advantages  which  he  should,  and  ought,  and  would  have 
obtained  from  the  carriage  of  the  said  passengers. 

Ninth.  That  on  the  arrival  of  the  said  vessel  at  Savannah,  and  between  the 
fifth  and  eleventh  of  March,  1841,  the  said  Walter  Carpenter  caused  a  large 
part  of  the  goods  and  merchandise  so  supplied  and  put  on  board  of  said  vessel 
by  the  libellant,  to  be  sold,  and  received  the  proceeds  thereof,  but  has  not 
rendered  any  account  thereof  to  the  libellant,  nor  paid  for  the  same ;  which 
goods  and  merchandise  so  sold  were  of  the  value  to  the  libellant  of  At  least 
four  hundred  dollars. 

Tenth.  That  the  said  Walter  Carpenter,  on  or  about  the  fifth  day  of  April, 
1841,  caused  other  parts  of  the  goods  and  merchandise  so  supplied  and  put  on 
board  of  said  vessel  by  the  libellant,  to  be  shipped  from  Savannah  to  Samuel 
W.  Dewey,  of  New  York,  the  agent  of  said  Walter  Carpenter,  but  directed 
said  agent  not  to  deliver  the  same  to  the  libellant,  except  upon  the  payment 
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jof  freight,  whereby  the  libellant  is  required  to  pay  a  large  sum  as  freight,  in 
order  to  obtain  possession  of  said  goods. 

Eleventh,  That  on  the  arrival  of  said  vessel  at  Savannah  as  aforesaid,  the 
said  Walter  Carpenter  refused  to  proceed  on  the  said  voyage,  before  January, 
1842,  and  wholly  broke  up  the  said  voyage;  nor  did  he  offer  to  proceed  be- 
fore that  time,  nor  to  carry  said  passengers  or  freight ;  nor  did  the  libellant 
accept  said  goods  at  that  port ;  nor  did  the  said  Walter  Carpenter  earn  any 
part  of  the  freight,  either  for  the  said  passengers  or  the  said  goods  supplied 
by  the  libellant,  nor  become  entitled  to  the  same ;  but  became  and  is  liable  to 
refund  the  sum  so  paid  by  the  libellant  as  aforesaid,  and  also  became  liable  to 
pay  for  the  said  goods  so  shipped  by  the  libellant,  and  also  the  said  sum  of 
one  thousand  dollars  mentioned  and  stipulated  in  the  said  charter  party. 

Twelfth.  That  the  said  vessel  having  brought  on  a  cargo  from  Savannah  to 
Baltimore,  and  taken  in  a  cargo  at  Baltimore,  for  New  York,  arrived  in  the 
port  of  New  York,  on  the  nineteenth  day  of  May  instant,  and  neither  the  said 
Walter  Carpenter,  nor  any  one  on  his  behalf,  nor  in  behalf  of  the  said  vessel, 
has  paid  to  the  libellant  any  part  of  the  said  sum  of  three  hundred  and  fifty 
dollars,  nor  the  said  sum  of  one  thousand  dollars,  or  any  part  thereof,  nor  any 
sum  whatever  on  account  of  the  said  charter  party,  or  the  damages  for  the 
violation  thereof,  nor  on  account  of  the  sale  and  conversion  of  the  articles  be- 
belonging  to  the  libellant,  nor  returned  said  articles  to  the  libellant,  nor 
in  any  way  afforded  him  any  satisfaction  in  the  premises. 

Thirteenth,  That  all  and  singular  the  premises  are  true,  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States  and  of  this  Honor- 
able Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and  maritime  juris- 
diction may  issue  against  the  said  schooner,  William  Seymour,  her  tackle, 
apparel,  and  furniture,  and  that  the  said  Walter  Carpenter,  and  all  other  per- 
sons having  or  pretending  to  have  any  interest  in  the  said  vessel,  may  be  dted 
to  appear  and  answer  the  matters  aforesaid,  and  that  this  Honorable  Court  will 
be  pleased  to  decree  to  the  libellant  such  sum  for  damages  for  the  violation  of 
said  charter  party  as  may  be  just  against  the  said  Walter  Carpenter  and  the 
said  vessel,  with  costs,  and  that  the  said  vessel  may  be  condemned  and  sold 
to  pay  the  same,  and  that  the  libellant  may  have  such  other  and  further  relief 
in  the  premises  as  in  law  and  justice  he  may  be  entitled  to  receive. 

Charles  B.  Moore,  Proctor  for  Libellant. 
D.  E.  Whjibler,  Advocate. 


No.  106.  — Jurat  by  libellakt^s  proctor. 

Southern  District  of  New  TorJc,  88, 

Charles  B.  Moore,  of  the  city  of  New  York,  proctor  for  the  libellant  in  the 
foregoing  libel,  being  duly  sworn,  says  —  That  the  said  libellant,  as  deponen  t 
is  informed  and  believes,  resides  in  the  District  of  Columbia,  and  is  now  absent 
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from  the  State  of  New  York,  having  been  in  the  State  of  Louisiana  when  last 

heard  from.     That  the  jnatters  set  forth  in  the  foregoing  libd.  are  deriyed 

principally  from  original  documents ;  that  depoQent  has  read  the  asAd  libel, 

and  knows  the  contents  thereof,  and  that  the  matters  therein  stated  are  true  to 

the  best  of  the  knowledge,  information,  and  belief  of  this  deponent. 

Chas.  B.  Moore. 
Sworn  to  this  20th  day  of  May,  1841, 

before  me, 

Gbobge  W.  Morton,  U.  S.  Comnussioner. 


No.  107.  — A  LIBEL  IN  REM  BY  A  SEAMAN,  ON  A  WHALING  CONTRACT,  FOR 
HIS  SHARE  OF  THE  VOYAGE,  AND  THE  EXPENSES  OF  HIS  CURB,  BEING  INJURED 
IN  THE  SERVICE  OF  THE  SHIP. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Gtorge  W.  Stotesbury,  late  a  seaman  on  board  the  ship  Atlantic, 
whereof  Thomas  Wilcox  now  is,  or  late  was,  master,  against  the  said  ship,  her 
tackle,  apparel,  and  furniture,  in  a  cause  of  wages,  civil  and  maritime.  And 
thereupon  the  said  libellant  alleges  as  follows : 

First.  That  some  time  in  the  month  of  July,  one  thousand  eight  hundred  and 
forty-five,  the  said  ship  Atlantic,  then  lying  in  the  port  of  New  London,  and 
destined  on  a  three-years  whaling  voyage  to  the  North-West  Coast,  the  then 
iiaaster,  William  Beck,  by  himself  or  his  agent,  hired  this  libellant  as  a  green 
hand  on  board  the  said  ship  for  the  voyage  aforesaid,  on  the  two  hundred  and 
twenty  fifth  lay  or  share  of  what  should  be  taken,  as  wages,  and  this  libellant 
signed  the  shipping  articles,  wherein  the  contract  is  fully  set  forth,  and  which 
he  prays  may  be  produced  by  the  said  master,  as  this  Honorable  Court  shall 
direct 

Second,  That  on  or  about  the  fourth  day  of  August,  one  thousand  eight 
hundred  and  forty-five,  this  libellant  went  on  board  and  into  the  service  of  the 
said  vessel  as  a  green  hand,  and  the  said  ship,  with  the  libellant  on  board,  pro- 
ceeded on  her  intended  voyage,  and  cruised  about  the  Western  Islands  and 
other  places  for  the  period  of  about  seven  months,  when  the  said  ship  had 
arrived  at  Maui,  in  the  Sandwich  Islands. 

Third,  That  as  the  said  ship  was  going  out  of  the  harbor  at  Maui,  on  or 
about  the  sixteenth  day  of  March,  one  thousand  eight  hundred  and  forty-eight, 
the  libellant  engaged  in  the  service  of  said  vessel,  while  doing  his  duty  and 
obeying  the  commands  of  the  master,  fell  from  the  main  top  sail  yard,  and  was 
so  severely  injured  that  he  was  taken  ashore  to  the  hospital,  where  he  remained 
confined  to  his  bed  for  the  space  of  twenty-one  months,  or  thereabouts.       • 

Fourth.  That  while  this  libellant  was  so  confined  in  the  hospital  the  said 
ship  went  to  the  North- West,  and  cruised  thereabouts  until  the  month  of 
November,  one  thousand  eight  hundred  and  forty-seven,  when  she  started  for 
home,  and  on  her  way  touched  at  Maui  on  or  about  the  twentieth  day  of  the 
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said  month,  and  took  this  libellant  on  board,  and  then  proceeded  directly  to 
the  port  of  New  London,  where  she  arrived  on  or  about  the  twentieth  day  of 
April  last,  and  has  since  come  to  this  port,  where  she  now  is. 

Fifth,  That  during  the  said  voyage  the  said  ship  took  a  cargo  of  oil  and 
bone  of  great  value,  being,  as  the  libellant  is  informed  and  believes,  four 
thousand  seven  hundred  barrels  of  right  whale,  between  forty  and  fifty  barrels 
of  sperm,  and  forty-seven  thousand  pounds  of  bone ;  and  the  libellant  claims 
to  be  entitled  to  demand  and  have  of  and  from  the  said  ship,  her  master  and 
owners,  his  share  or  lay  of  the*  said  cargo,  being  the  two  hundred  and  twenty- 
fifth  part  thereof,  worth,  as  this  libellant  verily  believes,  the  sum  of  three  hun- 
dred dollars  and  upwards,  which  the  master  and  owners  of  the  said  ship  have 
hitherto  refused  and  still  refuse  to  pay,  to  the  great  damage  of  the  libellant. 

Sixth,  That  by  reason  of  the  injuries  so  received  in  the  service  of  the  said 
vessel,  as  above  stated,  the  libellant  has  lost  the  use  of  one  of  his  legs,  and  one 
of  his  arms  is  rendered  almost  useless,  and  by  reason  thereof  he  has  been  put  to 
great  expense  already  for  medical  advice,  and  before  he  can  be  restored  must 
undergo  an  operation  involving  further  expense  to  a  large  amount,  and  he 
claims  to  be  entitled  to  demand  and  have  of  the  said  ship  his  reasonable 
expenses  already  incurred,  and  hereafter  to  be  incurred,  in  and  about  his  cure, 
and  his  reasonable  suppport  since  his  said  injury,  and  till  he  shall  be  cured. 

Seoenth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jiuisdiction  of  this  Honorable  Court,  in  verification  whereof, 
if  denied,  the  libellant  craves  leave  to  refer  to  the  depositions  and  other  proofs 
to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furniture, 
and  that  all  persons  having  or  pretending  to  have  any  right,  title,  or  interest 
therein,  may  be  cited  to  appear  and  to  answer  all  and  singular  the  matters 
hereinbefore  set  forth,  and  that  this  Honorable  Court  would  be  pleased  to  de- 
cree the  payment  of  the  wages  aforesaid,  with  costs,  uid  that  the  libellant 
may  have  such  other  relief  in  the  premises  as  in  law  and  justice  he  may  be  en- 
titled to  receive. 

Eras.  C.  Benedict, 

One  of  the  Proctors  for  the  libellant, 

Libellant  being  absent  and  sick. 

Sworn  to,  before  me  this  day 

of  July,  1848,  as  to  best  of  depo- 
nent's knowledge  and  belief.  '      • 

Geo.  W.  Morton,  U.  S.  Commissioner. 

Burr  &  Benedict,  Proctors  for  Libellant. 

Beebe,  Advocate. 
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No.  108.  — Jurat  by  the  libellant^s  proctor. 

Southern  J>istrict  of  New  York  88. 

Erastus  C.  Benedict,  one  of  the  proctors  for  the  libellant,  being  sworn  says 

—  That  the  libellant  in  this  cause  is  absent  from  this  district,  and  sick,  and 

deponent  is  authorised  to  act  for  him  herein,  and  that  the  foregoing  libel  is 

true,  according  to  his  information  and  belief. 

E.  C.  Benedict. 
Sworn  July,  5th,  1848, 

before  me, 

George  W.  Morton,  U.  S.  Commissioner. 


No.     109.  —  A    LIBEL    BY    ship's    HUSBAND    AGAINST  THE    CHARTERERS,     FOR 

DEMURRAGE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Sylvester  Baxter,  part  owner  and  agent,  and  ship's  husband,  of 
the  bark  Arethusa,  of  Barnstable,  against  David  S.  Draper  and  John  B.  Develin, 
merchants  composing  the  firm  of  Draper  &  Develin,  of  the  city  of  New  York, 
in  a  cause  of  contract  dvil  and  maritime,  alleges  as  follows : 
.  Mr8t,  That  some  time  in  the  month  of  August,  in  the  year  one  thousand 
eight  hundred  and  forty-seven,  the  said  bark  then  being  in  the  port  of  New 
York,  the  said  libellant  made  and  concluded  with  the  respondents  a  charter 
party,  a  copy  of  which  is  hereto  annexed,  bearing  date  the  twentieth  day  of 
August  aforesaid,  by  which  the  libellants,  for  and  in  consideration  of  the 
covenants  and  agreements  hereinafter  mentioned,  to  be  kept  and  performed  by 
the  said  respondents,  did  covenant  and  agree  on  the  freighting  and  chartering 
of  the  said  bark  unto  the  said  respondents,  for  a  voyage  from  New  York  to 
Lisbon,  Cadiz,  Marseilles,  or  Trieste  —  one  only  —  and  from  the  port  of  dis- 
charge to  proceed  to  Palmero  and  load  back  for  New  York,  for  the  charter 
money  and  on  the  terms  and  conditions  mentioned  in  the  said  charter  party. 

Second,  That,  among  other  things,  it  was  therein  and  thereby  agreed  between 
the  libellant  and  the  respondents,  that  the  respondents  should  have  fifteen  lay 
days  in  New  York  within  which  to  load  and  dispatch  the  said  bark  from  the 
port  of  New  York,  And  in  case  the  vessel  should  be  longer  detained,  the  said 
respondents  agreed  to  pay  the  said  libellant  demurrage  at  the  rate  of  thirty- 
five  Spanish  milled  dollars  per  day,  for  each  and  every  day  so  detained,  pro- 
vided such  detention  should  happen  by  default  of  the  said  respondents  or  their 
agent  And  it  was  further  understood  and  agreed  that  the  cargo  should  be 
received  and  delivered  alongside,  within  reach  of  the  vessel's  tackles.  And  it 
was  therein  and  thereby  further  understood  and  agreed  that  the  said  charter, 
and  the  said  fifteen  days,  should  commence  when  the  said  vessel  was  reddy  to 
receive  cargo  at  New  York,  her  place  of  loading,  and  notice  thereof  given  to 
the  said  respondent  or  to  their  agent. 
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Third,  That  the  said  bark  haying  been  put  in  readiness  to  perform  the  afore- 
said voyage,  and  ready  to  receive  cargo  at  New  York,  the  said  libellant,  on  the 
twenty-third  day  of  August,  one  thousand  eight  hundred  and  forty-seven, 
caused  notice  thereof  to  be  given  to  the  respondents,  pursuant  to  the  terms  of 
the  said  charter  party.  And  the  said  respondents  commenced  to  furnish  the 
cargo.  But  notwithstanding  such  notice  was  duly  given  to  the  respondents, 
and  notwithstanding  the  said  bark  was,  from  that  time,  at  the  direction  and 
disposal  of  the  said  respondents,  and  notwithstanding  there  was  no  fault  or 
remissness  on  the  part  of  the  libellant,  the  said  respondents,  by  their  own 
default,  did  not  load  the  said  bark  and  give  her  dispatch  from  the  port  of 
New  York  within  fifteen  days,  but  delayed  her,  contrary  to  the  terms  of  the 
said  charter  party,  until  the  eleventh  day  of  September  thereafter,  when  she 
sailed,  and  the  libellant  became  thereby  entitled  to  demand  from  the  respond- 
ents demurrage  for  fty^  days,  at  the  rate  of  thirty-five  Spanish  milled  dollars 
per  day,  amounting  to  the  sum  of  one  hundred  and  seventy-five  dollars  over 
and  above  all  just  deductions. 

Fourth,  That  said  vessel  well  and  faithfully  performed  said  voyage,  and  the 
respondents  paid  the  charter  money  therein  stipulated  except  said  demurrage. 
But  notwithstanding  the  said  respondents  have  been  frequently  requested  to 
pay  the  said  sum  of  one  hundred  and  seventy-five  dollars,  the  demurrage  afore- 
said, they  have  refused,  and  still  refuse,  so  to  do. 

•Fifth,  That  aU  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellant  prays  that  a  monition  or  citation,  according  to  the 
course  and  practice  of  this  Honorable  Court  in  admiralty  and  maritime  cases, 
may  issue  against  the  said  respondents,  and  that  they  be  cited  to  appear  and 
answer  all  and  singular  the  matters  aforesaid,  and  that  this  Honorable  Court 
would  be  pleased  to  decree  the  pa3^ent  of  the  demurrage  aforesaid  with  costs, 
and  that  the  libellant  may  have  such  other  and  further  relief  as  in  law  and  jus- 
tice he  is  entitled  to  receive. 

S.  Baxter, 

By  John  A.  Baxter. 
Burr  &  Benedict,  Proctors. 
Beebe,  Advocate. 


No.  110.  —  Jurat  by  an  attorney  in  pact. 

Southern  District  of  New  YorJc^  ss, 

John  A.  Baxter  being  sworn,  says  that  he  is  agent  or  attorney  in  fact  of 
Sylvester  Baxter,  the  libellant  above  named.  That  said  libellant  is  absent 
from  the  district,  being  as  deponent  believes,  in  the  State  of  Massachusetts. 
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That  the  above  libel  is  true  according  to  the  best  of  his  knowledge  and  be- 
Uef. 

John  A.  Baxtbr. 
Sworn  May  10th,  1848, 
before  me, 

John  W.  Nelson,  U.  S.  Commissioner. 
BiJRR  &  Benedict,  Proctors. 
E.  C.  Benedict,  Advocate. 


No.  111.  — A  LIBEL  BY  THE  OWNERS  OP  A  VfcSSEL,  IN  PERSONAM  AGAINST   THE 
CONSIGNEE  OF  THE  CARGO,  FOR  UNREASONABLY  DETAINING  THE  YE88EL. 

To  the  Honorable  Samuel  R  Betts,  District  Judge  of  the  United  States  for  the 

Southern  District  of  New  York. 

The  libel  of  James  Sprague,  Charles  Keen,  David  Crowell,  and  Daniel  But- 
ler, owners  of  the  schooner  John  R  Watson,  against  J.  Selby  West,  of  said 
district,  coal  dealer,  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  fol- 
lows: 

Firat,  That  in  the  month  of  December  last,  the  said  schooner  lying  at  Phila- 
delphia, and  destined  on  a  voyage  to  New  York,  Richard  Jones  &  Co.»,  shipped 
on  board  the  said  schooner  one  hundred  and  ninety-four  tons  of  coal,  or  there- 
abouts, to  be  therein  carried  from  Philadelphia  to  New  York,  Mid  there  de- 
livered in  like  good  order  and  condition  (the  dangers  of  the  sea  only  excepted), 
to  J.  Selby  West,  or  his  assigns,  to  whom  the  same  belonged,  he  or  they  paying 
freight  for  the  same,  at  the  rate  of  ninety  cents  per  ton ;  and  accordingly  the 
master  of  said  schooner,  at  Philadelphia,  on  the  fifteenth  day  of  December  last, 
signed  the  usual  bill  of  lading,  a  copy  of  which  is  hereto  annexed. 

Second,  That  shortly  after,  the  said  schooner  set  sail  from  Philadelphia,  to 
New  York,  with  the  said  coal  on  board,  and  there  safely  arrived  on  or  about 
the  nineteenth  day  of  December ;  and  on  the  next  day,  James  Sprague,  the 
master  of  said  vessel,  caused  a  written  notice  to  be  served  upon  J.  Selby  West, 
the  consignee  and  owner  of  the  coal,  as  follows : 

New  York,  Dec.  20th,  1843. 
Sir,  —  You  will  please  to  take  notice,  that  the  schooner  John  R  Watson, 
under  my  command,  and  loaded  with  coal  consigned  to  you,  was  ready  to  dis- 
charge cargo  this  morning,  of  which  fact  you  have  been  duly  notified.  And 
you  will  further  take  notice,  that  demurrage,  will  be  demanded  for  every  day 
she  is  detained. 

Yours,  &a, 

James  Sprague. 
To  J.  Selby  West,  Esq. 

Third,  That  the  said  West  accepted  the  said  cargo,  and  commenced  to 
receive  the  said  coal,  but  refused  to  take  it  save  in  very  small  quantities,  and 
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at  irregular  times,  capriciously  and  vexatiously,  and  when  urged  and  re- 
quested to  take  the  same  more  expeditiously,  replied,  that  he  would  take  it 
when  it  suited  him,  and  no  faster,  and  would  keep  the  schooner  as  long  as  he 
wanted  to,  for  the  captain  could  not  help  himself,  and  in  accordance  with 
such  threat,  he  detained  the  said  schooner  until  the  fourth  day  of  January, 
instant,  on  which  day  fifty  tons  of  coal  were  still  on  board,  and  were  taken 
out  by  him  and  his  agents,  and  the  schooner  completely  discharged. 

Fourth,  That  during  the  whole  time  the  said  schooner  was  so  detained,  she 
was  obliged  to  lie  at  the  foot  of  Forty-second  street,  in  the  North  River,  that 
being  the  place  designated  by  the  bill  of  lading,  in  danger  of  being  frozen  up 
and  compelled  to  winter  here,  and  her  whole  crew  were  detained,  at  the  ex- 
pense of  the  vessel,  and  two  extra  men  and  a  horse  were  kept  constantly  wait- 
ing on  the  dock  during  very  severe  and  cold  weather,  ready  to  deliver  the  coal 
whenever  the  said  West  should  take  it  away.  And  the  said  West  was  often 
notified  by  the  master  of  the  said  schooner,  that  sfdd  master  was  constantly 
ready  to  deliver  said  coal,  and  that  the  expense  and  damage  of  such  detention, 
would  be  demanded  of  him. 

Fifth,  That  the  usual  and  sufScient  time  to  discharge  such  a  cargo  of  coal 
is  four  days,  and  these  libellants  claim  to  be  entitled  to  have  of  the  said  West, 
the  damages  sustained  by  them  by  reason  of  the  unjust  detention  of  said  ves- 
sel beyond  that  time,  which  they  allege  amounts  to  the  sum  of  two  hundred 
and  thirty-one  dollars  and  upwards. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable  Court. 

Wherefore  these  libellants  pray  that  a  warrant  of  arrest,  in  due  form  of  law, 
according  to  the  course  of  this  Honorable  Court,  in  admiralty  and  maritime 
cases,  may  issue  against  the  said  J.  Selby  West,  and  that  he  may  be  com- 
pelled to  answer  upon  oath,  all  and  singular  the  matters  aforesaid,  and  that 
this  Honorable  Court  would  be  pleased  to  decree  the  payment  of  the  damages 
aforesaid,  with  costs,  and  that  he  may  have  such  other  relief  as  in  law  and 
justice  he  may  be  entitled  to  receive. 

James  Spraoue. 

Sworn  to,  before  me,  this  9th  day 
of  January,  1848, 

Geo.  W.  Morton,  U.  8.  Commissioner. 

Burr  &  Benedict,  Proctors. 

E.  Burr,  Advocate. 


No.  112.  — A  libel  in  reh  bt  a  master  against  his  vessel,  for  advances 

TO  PAT  charges  AND  LIENS  UPON  HEIU 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
The  libel  of  Herman  Schultze,  master  of  the  schooner  Oscar  Jones,  against 
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the  said  schooner,  her  tackle,  apparel,  and  fumitore,  and  against  all  persons 
intervening  for  their  interest,  in  a  cause  of  contract,  dvil  and  maritime,  al- 
leges as  follows : 

First,  That  in  the  month  of  July,  1848,  Mr.  P.  C.  Costauze,  of  New  Or- 
leans, the  then  owner  of  said  schooner,  employed  the  libellant  to  take  charge 
of  the  said  vessel,  as  master,  on  a  voyage  she  was  then  about  to  make,  and 
other  voyages  in  search  of  freight. 

Second,  That  accordingly  on  or  about  the  first  day  of  July  aforesaid,  the  li- 
bellant went  on  board  said  vessel  as  master,  and  on  the  sixteenth  of  July 
aforesaid,  sailed  from  New  Orleans  to  Terragona,  thence  to  London,  thence  to 
Newcastle-upon-Tyne,  thence  to  Gibraltar,  then  to  Malaga,  thence  back  to 
Gibraltar  again,  and  thence  to  the  port  of  New  York,  where  he  safely  arrived 
on  or  about  the  twenty-eighth  day  of  April  last 

Third,  That  during  the  voyages  aforesaid,  he  was  obliged,  at  various  times, 
to  make  large  advances  to  and  for  the  said  vessel,  to  enable  her  to  proceed  on 
her  voyage  and  earn  freight,  and  paid  various  carpenter^s  bUls  for  repmrs,  and 
bought  provisions,  tackle,  apparel,  and  furniture,  for  the  said  vessel,  and 
paid  large  sums  to  the  seamen  employed  on  board  thereof  for  their  wages,  and 
made  other  advances  more  particularly  set  forth  in  the  schedule  hereto  an- 
nexed, amounting,  in  the  whole,  to  the  sum  of  one  thousand  nine  hundred 
and  nineteen  dollars  and  fifty-two  cents. 

Fourth.  That  the  said  advances  were  necessary  to  enable  the  said  schooner 
to  prosecute  her  intended  voyage,  and  earn  freight,  and  were  made  in  ports 
and  places  where  the  vessel  did  not  belong,  and  where  the  owner  did  not  re- 
side, and  were  made  on  the  credit  of  the  said  vessel,  as  well  as  of  the  owner 
thereof,  and  were  to  pay  charges  and  demands  which  were  at  the  time  a  lien 
on  said  vessel,  and  by  the  payment  thereof,  he  became  in  law  subrogated  in 
place  of  the  parties  to  whom  he  made  such  payments,  and  became  entitled  to 
hold,  and  prosecute,  and  enforce  the  lien  of  said  demands  for  his  own  reim- 
bursement. 

Fifth,  That  there  is  now  due  the  libcUant,  from  the  said  vessel,  the  sum  of 
four  hundred  and  seventeen  dollars  and  eighty-five  cents,  for  his  said  ad- 
vances over  and  above  all  just  deductions,  and  the  said  schooner  is  now  in  the 
port  of  New  York. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  and  practice  of  this  Honorable  Court  in  cases  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  schooner,  her  tackle,  ap- 
parel, and  furniture,  and  that  all  persons  having  any  interest  therein,  may  be 
cited  to  appear  and  answer  upon  oath,  all  and  singular  the  matters  aforesaid, 
and  that  this  Honorable  Court  would  be  pleased  to  decree  the  payment  of  the 
amount  due  to  the  libellant  in  the  premises,  with  costs,  and  that  the  said  ves- 
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sel  may  be  condemned  and  sold  to  pay  the  same,  and  that  the  libellant  may 
have  such  other  relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

H.    SCHULTZB, 

Sworn  this        day  of  May,  1849,  ^■ 

before  me, 

G.  W.  Morton,  U.  S.  Commissioner. 
C.  L.  Benedict,  Proctor. 
E.  C.  Benedict,  Advocate. 


SCHEDULE. 

Payments  and  advwncea  hy  Herman  Schultze,  m^ister  of  the  schooner 

for  and  on  account  of  said  vessel  and  owners. 

8  bbls.  potatoes  in  l^fississippi. 

Discharging  cargo  in  Terragona, 

Paid  charges  and  consular  dues, 

Carpenter's  bills. 

Block  and  hulk  for  heaving  down. 

Galley  and  forecastle  scuttle. 

Blacksmith's  bill, 

Tmsmith's  bill,    . 

Labor  for  heaving  down, 

Warps  and  running  ropes. 

Paid  ship-chandler,    . 

Do.  do. 

Pidnts,  oil,  varnish,  rosin,  and  sulphur, 

800  lbs.  salt  meat. 

Stevedore's  bill, 

1  basket  raisins,  . 


Pilotage,         .... 
Tonnage,  .  . 

Provisions,      .  .  .  ■         . 

Rope,  paint,  and  oil. 
Wharfage  and  mooring. 
Towage  and  pilotage  to  carpenter's  yard, 
Carpenter's  bill. 
Labor  in  discharging. 
Sugar  and  coffee, 
Butcher's  bills,       .  . 

Vegetables,  &&,  bills. 
Towage  down  the  river,   . 
Landing  the  pilot, 

88 


Oscar  Jones^ 

$7  50 

80  50 

112  54 

186  66 

12  80 

26  80 

7  00 

9  40 

16  00 

12  00 

172  00 

14  10 

42  00 

80  00 

29  20 

1  00 

£    8.  d. 

.947 

5    0    0 

.      8  16    6 

6  10  10 

12    6 

12    0 

16    0 

1  10  .0 

.220 

8    5    0 

.      1  14    0 

1  10    0 

18    0 
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Steward's  wages,  . 
The  crew  received 
Wmges  of  the  mate, 


Mr.  Anderson's  bill,    . 
Taking  out  ballast, 
5  galls,  rum,    . 
40  lbs.  molasses,   . 
Market  and  baker's  bill, 
Towage  and  pilotage, 

Paid  wages  of  crew,  . 

Ballast  and  coals, 

Barrel  of  flour. 

Cartage  on  the  above, 

Joseph  Battiner,  for  port  charges  at  Gibraltar,  the  2d  time, 

Mate's  wages  for  28  days. 

Ship  chandler's  bills. 

Do.  do. 

Port  charges  and  bill  of  health. 

Medicine, 

Two  barrels  of  pork  and  two  of  beef. 

Pilotage,        .... 

Consular  fees  and  port  charges, 

Stevedore's  bill, 

Discharging  ballast, 

Consul's  certificate,    . 

Ship  chandler's  bill, 

Crew  received 

Butter,  and  liquor,  and  tonnage  from  Captain  Laughlin, 

Market  money,  .  . 

Cash  paid  at  Custom  House  for  entrance  fees, 

Pilotage  from  sea. 

Towage,         ..... 

State  hospital  money, 

8  boxes  raisins,  short. 

The  crew,  on  acct.  of  wages. 

Telegraph  and  postage, 


£  ».  d. 

8  8  8 

18  6  0 

29  16  0 

£    ».    d. 

13  17  10 

6  0 

17  6 

11  8 

1  16  0 

2  11  0 

$201  00 

20  50 

6  86 

25 

87  45 

28  00 

46  85 

1  50 

12  00 

8  00 

50  92 

$5  12 

48  12 

15  60 

7  00 

2  00 

44  40 

18  10 

18  00 

1  85 

$27  80 

20  00 

10  00 

5  00 

6  00 

5  99 

2  75 
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No.  118.  — Libel  in  bkm  by  the  owner  op  a  steamer,  against  a  canal- 
boat,  FOR  towing  her. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States,  for  the  Southern  District  of  New  York. 

The  libel  and  complaint  of  Reuben  Smith,  Jr.,  and  Philemon  H.  Smith, 
owners  of  the  American  vessel  known  as  the  steamboat  Metamora,  whereof 
said  P.  H.  Smith  is  master,  against  the  canal  boat  W.  Amott,  her  tackle,  ap- 
parel, and  furniture,  now  in  this  district,  and  against  all  persons  lawfully  in- 
tervening for  their  interest,  in  a  cause  of  contract,  civil  and  maritime. 

First.  That  the  said  Ubellants  were,  and  now  are,  the  owners  of  the  Amen* 
can  steamer  Metamora,  and  that,  at  the  instance  and  request  of  one  Captain 
Best,  master  and  owner  of  said  canal  boat,  by  said  steamer,  towed  the  said 
canal  boat  from  the  port  of  Albany  to  the  port  of  New  York,  between  the 
ninth  and  eleventh  days  of  November,  1846 ;  and  by  agreement  with  the  said 
Captain  Best,  were  to  receive  for  the  towing  the  said  canal  boat  the  sxmi  of 
twenty  dollars ;  and  the  said  canal  boat  is  now  in  the  Southern  District  of 
New  York ;  and  the  said  libellants  have  demanded  the  said  twenty  dollars, 
and  the  said  captain  has  refused  to  pay  the  same. 

Second,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  said  vessel,  her  tackle,  apparel,  and  furniture,  and 
that  all  persons  having  any  interest  therein,  may  be  cited  to  appear  and  to 
answer  all  and  singular  the  matters  hereinbefore  set  forth,  and  that  this  Hon- 
orable Court  would  be  pleased  to  decree  the  payment  of  said  sum,  with  costs, 
and  that  said  canal  boat  may  be  condemned  and  sold  to  pay  the  same,  and 
that  the  libellant  may  have  such  other  and  further  relief  in  the  premises  as  in 
law  and  justice  he  may  be  entitled  to  receive. 

P.  H.  Smith, 
R  Smith,  Jr. 

Sworn,  November,  11,  1846, 
before  me, 

Geo.  W.  Morton,  U.  S.  Commissioner. 

Wm.  Jay  Haskbtt,  Proctor  for  Libellants. 

R  Scott,  Advocate. 


No.  114.  -^  A  LIBEL  IN  PERSONAM  BT  THE  OWNER  OF  A  WHARF  AND  A  STORE, 

AGAINST  A  MASTER  FOR  WHARFAGE  AND  STORAGE. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
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The  libel  of  Daniel  Jones,  of  the  city  of  New  York,  merchant,  against  Asa 
White,  master  of  the  ship  Ajax,  of  Bristol,  England,  in  a  caose  of  contract, 
civil  and  maritime,  alleges  as  follows : 

First,  That  the  libellant  is  the  owner  of  a  wharf  in  the  city  of  New  York, 
and  is  entitled  to  recover  wharfage  from  all  vessels  lying  at  said  wharf. 
That  on  the  tenth  day  of  November  last,  the  said  Asa  White  placed  the  said 
ship  Ajax  at  the  wharf  of  the  libellant,  where  she  remained  for  the  period 
of  ninety-one  days,  for  which  the  libellant  is  entitled  to  receive  the  sum  of 
one  hmidred  and  eighty-two  dollars,  which  the  said  master  has  refused  to 
pay. 

Second,  That  the  libellant  is  also  the  owner  of  a  store-house  in  the  dty 
of  New  York,  and  that  said  master  stored  in  said  store-house  at  the  usual 
rates  of  storage,  the  sails  and  rigging  of  the  said  ship  while  the  said  ship 
was  undergoing  repairs,  and  the  libellant  is  entitled  to  receive  for  sudi 
storage,  the  sum  of  twenty-one  dollars,  which  the  said  master  has  refused  to 

pay. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court 

Wherefore  the  libellant  prays  that  a  warrant  of  arrest  in  due  form  of  law, 
according  to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  Asa  White,  master,  as  afore- 
said, and  that  he  may  be  required  to  answer  on  oath,  this  libel  and  the  mat- 
ters herein  contained,  and  that  this  Honorable  Court  will  be  pleased  to  decree 
to  the  libellant  the  payment  of  said  wharfage  and  said  storage,  amounting  to 
two  hundred  and  three  dollars,  with  interest  and  costs,  and  that  he  may  have 
such  other  and  further  relief  as  in  law  and  justice  he  may  be  entitled  to 
receive. 

Daniel  Jones. 

Sworn  March  1,  1840, 
before  me, 

Geo.  W.  Mobton,  U.  S.  Commissioner. 
A.  B.,  Proctor. 
C.  D.,  Advocate. 


No.  115.  — Libel  against  ship  and  ownebs,  bt  a  fasbbngeb,  fob  a  viola- 
tion OF  CONTBACT. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  libel  of  Elon  C.  Galusha,  against  the  ship  Pacific,  her  tackle,  apparel, 
and  furniture,  and  against  H.  J.  Tibbetts,  master  and  part  owner,  and  Frederick 


PEACnOAL  F0BM8.  597 

Griffing,  the  other  part  owner  of  the  said  ship,  and  all  persons  lawfully  interven- 
ing for  their  interest  in  the  said  ship,  her  tackle,  apparel,  and  furniture,  in  a 
cause  of  contract,  civil  and  maritime,  alleges  as  follows : 

Mrst,  That  the  said  ship  at  the  several  times  hereinafter  stated  has  been  and 
is  yet  lying  in  this  port  bound  on  a  distant  voyage  around  Cape  Horn  to  Cali- 
fornia. And  the  said  H.  J.  Tibbetts  and  Frederick  Griffing  were  and  are  the 
sole  owners  of  the  said  ship,  her  tackle,  apparel,  and  furniture,  and  are  about  to 
sail  in  said  ship  on  such  voyage,  and  the  said  H.  J.  Tibbetts  was  and  is  the 
master  of  said  ship ;  and  that  the  said  owners  and  master  employed  Joseph 
Kissam  as  their  agent  to  obtain  passengers  for  the  said  ship  in  such  voyage,  and 
otherwise  to  act  for  them  as  their  agent  in  respect  to  the  said  ship. 

Second,  That  the  libellant  and  other  persons  having  seen  that  the  said  ship 
was  advertised  to  sail,  for  California,  and  being  desirous  to  go  to  that  place 
with  dispatch,  they  either  in  person  or  through  their  agent  or  agents,  applied 
to  the  said  Joseph  Eissam  for  ififormation  in  regard  to  the  terms  and  accommo- 
dations of  the  said  ship,  and  also  as  to  the  time  of  her  sailing  from  this  port, 
whereupon  the  said  Joseph  Kissam,  so  acting  as  agent  for  the  ship,  then  and 
there  represented  and  stated  to  the  said  libellant,  or  his  agents,  that  the  said 
vessel  was  of  the  very  best  class  and  condition,  and  a  fast  sailor,  and  in  order 
that  the  cabin  passengers  might  have  all  the  comfort  desired  and  plenty  of  space 
for  exercise  and  air,  that  the  said  owners  engaged  not  to  take  more  than  fifty 
cabin  passengers,  and  that  the  passage  money  by  reason  thereof  would  be  three 
hundred  dollars  a  passenger,  instead  of  two  hundred  and  fifty  dollars,  the  usual 
charge  for  such  a  voyage ;  whereupon  the  name  of  the  libellant  or  his  agent 
was  left  and  taken,  and  a  refusal  or  option  given  to  him  to  go  in  such  vessel 
upon  such  terms.  That  shortly  thereafter  the  libellant  or  his  agent  again  called, 
whereupon  the  said  Kissam  represented  to  him  that  another  party  called  the 
** Morgan  party,"  had  taken  twenty-six  berths  (meaning  had  engaged  pas- 
sage for  twenty-six  persons),  and  that  there  were  other  persons  peaking  for 
the  remainder  of  the  berths,  and  if  the  libellant  and  his  friends  desired  pas- 
sages they  must  engage  the  same  without  delay. 

Third.  That  the  libellant  or  his  agents  after  seeing  the  said  agent,  examined 
the  ship,  found  the  said  Tibbetts,  the  captain  and  part  owner,  went  on  board 
the  said  vessel  with  him,  and  thereupon  the  said  captain  and  part  owner  ex- 
hibited to  the  libellant  or  his  agents,  parts  of  the  vessel  between  the  decks, 
where  state  rooms  and  separate  apartments  for  each  two  passengers  were  about 
to  be  hastily  prepared,  the  vessel  having  a  small  cabin  as  a  freighting  vessel, 
and  thereupon  the  said  captain  and  part  owner  represented  and  stated  to  the 
libellant  or  his  agents,  that  accommodation  would  be  prepared  for  fifty  passen- 
gers, and  that  the  passengers  should  not  be  crowded,  and  he  marked  out  and 
represented  to  the  said  libellant  or  his  agents  where  the  said  state  rooms  were 
to  be,  and  the  size  of  the  same,  and  certain  spaces  which  were  to  be  left  between 
the  same  for  air  and  exercise,  and  represented  that  such  state  rooms  were  to  con- 
sist of  a  range  of  separate  apartments  on  each  side  of  the  said  vessel,  each  of 
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which  were  to  be  at  least  six  feet  square,  well-lighted,  and  ventilated,  and  be- 
tween the  same  an  open  space  or  hall  was  to  be  left  for  ventilation  and  for  pro- 
menade. That  he  also  marked  and  showed  the  libellant  or  his  agents,  how  and 
where  the  bulkead  was  to  be  built,  separating  the  cabin  from  the  steerage,  «nd 
that  only  fifty  cabin  passengers  were  to  be  taken,  and  that  such  passengers 
should  have  an  equal  and  impartial  chance  of  drawing  f  o^  berths,  which  were 
also  to  be  made  so  nearly  equal  in  accommodation  as  to  afford  but  little,  if  any, 
choice.  And  that  the  said  master  and  owners  would  not  take  freight  to  the 
inconvenience  of  the  passengers,  and  that  the  said  vessel  would  sail  on  or  about 
the  fifth  day  of  January,  1849,  and  that  in  consequence  of  the  pressure  of  pas^ 
sengers,  it  was  necessary  for  the  libellant  to  engage  his  passage  without  delay. 

Fourth,  That  relying  upon  such  representations  and  other  like  deceptive 
and  unfair  representations,  this  libellant  proceeded  to  enter  his  name  at  $800 
for  a  passage,  and  it  being  thereupon  represented  to  the  libellant  that  he  must 
actually  pay  his  passage  money  to  insure  his  pafisage,  that  such  was  the  custom, 
and  that  many  others  had  paid,  the  libellant  or  his  agents,  shortly  afterwards, 
and  on  or  about  the  second  day  of  January  instant,  paid  to  the  said  owners  or 
their  agents,  the  sum  of  three  hundred  dollars,  as  and  for  the  passage  money  in 
advance  as  a  cabin  passenger. 

Fifth,  That  the  libellant  being  a  resident  of  Lockport,  in  this  State,  relying 
upon  the  representations  aforesaid,  prepared  himself  at  much  expense  for  sudi 
contemplated  voyage ;  and  after  being  so  prepared,  was  in  attendance  in  this 
city  at  the  time  appointed  for  the  departure  of  the  said  vessel,  and  has  been 
subjected  to  inconvenience,  expense,  and  risk  of  loss,  besides  the  loss  of  his  time 
by  the  delay  of  the  said  vessel ;  and  since  his  arrival  at  this  port  he  has  ascer- 
tained, and  alleges  to  be  the  fact,  that  the  said  owners  have  broken  their  posi- 
tive agreement  with  the  libellant  in  various  particulars ;  and  that  the  represen- 
tations aforesaid  werexleceptive,  and  calculated  and  intended  to  induce  the  li- 
bellant and  others  to  pay  or  deposit  their  money  as  aforesaid,  at  a  high  price^ 
and  then  to  deprive  them  of  the  means  of  redress ;  relying  upon  the  known 
anxiety  of  the  said  libellant  and  others,  to  proceed  without  delay  to  induce  them 
to  overlook  the  many  variations  from  and  neglects  of  the  matter  so  represented 
to  the  libellant  That  the  said  owners  have  made  and  fitted  up  in  the  ship 
aforesaid,  between  decks  (calling  it  a  cabin),  a  number  of  berths  and  pretended 
state  rooms,  or  separate  divisions,  greater  than  the  number  so  represented,  and 
have  filled  up  therewith  the  entire  centre  part  of  the  vessel,  which  was  to  have 
been  left  open,  preventing  ventilation,  and  rendering  them  close,  confined,  and 
unhealthy,  and  have  engaged  to  take  and  transport  in  and  on  board  of  the  said 
vessel  as  cabin  passengers,  seventy-two  persons,  rendering  it  uncomfortable,  and 
unsafe  for  the  libellant  to  proceed  in  such  vessel  upon  the  said  voyage.'  And 
many  of  said  passengers,  and  who  are  represented  to  have  paid,  or  to  have  en- 
gaged berths  at  three  hundred  dollars  each,  have  been  in  part  permitted  to  be- 
come passengers  paying  or  engaging  to  pay  for  such  passages  only  $275, 
which  circumstance  of  itself  has  contributed  to  crowd  the  vessel,  and  is  con- 
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trary  to  the  engagement  made  with  the  libellant  or  his  agent,  and  the  said 
yessel  has  also  been  over-crowded  with  cargo,  and  the  passengers  greatly  incon- 
Tenienced  thereby. 

Sixth,  That  the  libellant  or  his  agents,  and  various  others  of  the  said  pas- 
sengers, on  discovery  of  the  matter,  have  demanded  a  return  of  the  said  pas- 
sage money  paid  by  them  respectively,  on  failure  to  obtain  a  compliance  with 
the  representations  and  engagements  aforesaid,  but  the  same  has  been  refused. 
That  the  libellant  is  unwilling  to  go  in  said  vessel  under  such  circumstances, 
and  has  sustained  and  will  sustain  damages,  as  he  believes,  beyond  the  amount 
of  said  passage  money,  to  the  amount  of  one  thousand  dollars. 

Seventh.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  ship,  her  tackle,  apparel,  and  furniture,  and 
that  the  said  H.  J.  Tibbetts  and  Frederick  Grifflng,  and  all  persons  claiming 
any  right,  title,  or  interest  in  the  said  ship,  may  be  cited  to  appear  and  answer 
upon  oath  all  and  singular  the  matters  aforesaid,  and  that  the  court  will  be 
pleased  to  decree  the  return  of  said  passage  money,  with  interest  and  costs, 
and  payment  of  the  damages  aforesaid ;  and  that  the  libellant  may  have  such 
other  and  further  relief  as  in  law  and  justice  he  is  entitled  to  receive ;  and  that 
the  said  ship,  her  tackle,  apparel,  and  furniture,  may  be  condemned  and  sold  to 
pay  the  libellant's  demands. 

E.  C.  Galusha. 

Sworn,  &C. 

E.  H.  Owen,  Proctor. 

F.  B.  CuTTiNO,  Advocate. 


No.  116. —  A  LIBEL  IN  KEM  BY  A  PASSENGER  AGAINST  A  SHIP,    FOR  DAMAGES 

IN  NOT  BEING  SUPPLIED  WITH  PROVISIONS. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the 

United  States  for  the  Southern  District  of  New  York. 

The  libel  of  Peter  McDonald,  of  the  dty  of  New  York,  who  prosticutes  for 
himself  and  on  behalf  of  his  wife,  Alicia  McDonald,  and  also  his  children, 
Martin  McDonald,  James  McDonald,  Alicia  M'Donald,  Margaret  M'Donald, 
and  Catherine  MDonald,  who  are  all  infants  under  the  age  of  twenty-one  years, 
who  were  late  passengers  on  board  the  British  vessel  known  as  the  Aberf oyle, 
of  Liverpool,  whereof  Thomas  Jones  was  master,  against  the  said  vessel,  her 
tackle,  apparel,  and  furniture,  and  against  all  persons  lawfully  intervening  for 
their  interest  therein,  in  a  cause  of  damage,  civil  and  maritime,  alleges  as 
follows : 
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First,  That  in  the  month  of  December,  in  the  year  one  thousand  eight 
hundred  and  forty-six,  the  said  vessel,  whereof  the  said  Thomas  Jones  was 
master,  being  at  the  port  of  Liverpool,  in  England,  destined  on  a  voyage 
from  thence  to  the  port  of  New  York ;  the  said  libellants  embarked  on  board 
of  said  vessel,  as  passengers,  and  paid  their  freight  from  the  said  port  of 
Liverpool  to  the  said  port  of  New  York,  and  the  agreement  under  which  tiie 
said  libellants  embarked  as  passengers  on  board  the  said  vessel,  was  in  sub- 
stance as  follows :  —  That  in  consideration  of  the  sum  of  twenty-two  pounds 
sterling  paid,  the  said  libellant  and  his  family  were  to  be  provided  with  a 
steerage  passage  from,  Liverpool  to  New  York,  in  the  ship  Aberf oyle,  with  not 
less  than  ten  cubic  feet  for  luggage  for  each  adult,  and  that  three  quarts 
of  water  per  day,  during  said  voyage,  should  be  furnished  to  each  adult ;  and 
that  there  should  be  furnished  to  each  of  said  libellants  to  be  computed  as 
adults,  per  week,  during  said  voyage,  seven  pounds  of  bread  biscuit,  flour, 
oatmeal,  or  rice,  or  a  proportionate  quantity  of  potatoes  (five  pounds  of  pota- 
toes being  computed  as  equal  to  one  pound  of  the  other  articles),  one-half  of 
the  quantity  to  be  biscuit,  to  be  issued  not  less  often  than  twice  a  week,  two 
children  under  fourteen  years  of  age,  and  over  one  year,  being  computed  as 
one  adult ;  and  the  libellants  state  that  they  are  all  statute  adults  excepting  the 
libellants,  Ann  M'Donald,  Maria  McDonald,  Alicia  ^TDonald,  Margaret  McDon- 
ald, and  Catherine  McDonald,  who  are  all  over  one  year  and  under  fourteen 
years  of  age. 

Second,  That  said  voyage  commenced  about  the  twenty-sixth  day  of  Decem- 
ber last  and  continued  for  about  sixty-nine  days,  when  the  said  vessel  arrived  at 
the  said  port  of  New  York,  where  she  now  is.  That  shortly  after  the  sailing  of 
the  said  vessel,  he,  the  said  Thomas  Jones,  by  himself  or  Ms  agents,  on  the 
high  seas,  witheld  from,  and  refused  to  furnish  to  the  said  libellant  and  his 
family,  the  said  water  and  the  said  provisons  so  as  aforesaid  by  the  said  agree- 
ment to  be  furnished,  whereby  the  said  libellant  and  his  family,  during  the 
said  voyage  or  passage  as  aforesaid,  suffered  great  want,  hunger,  and  thirst, 
and  starvation,  to  the  great  injury  of  the  health,  and  deprivation  of  the  com- 
fort of  the  libellant  and  his  family,  and  the  libellant  claims  five  hundred  dol- 
lars damages. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jmisdiction  of  the  United  States  uid  of  this  Honorable 
Court. 

Wherefore  the  libellants  pray,  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furniture ; 
and  that  all  persons  having  any  interest  therein  may  be  cited  to  appear  and 
answer  all  and  singular,  the  matters  hereinbefore  set  forth ;  and  that  this  Hon- 
orable Court  would  be  pleased  to  decree  payment  of  the  damages  aforesaid, 
with  costs,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the 
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same,  and  that  the  libellant  may  have  such  other  and  farther  relief  in  the 
premises  as  in  law  and  justice  he  may  be  entitled  to  receive. 

Peter  McDonald. 

Sworn,  April  1,  1847, 
before  me, 

George  W.  Morton,  IJ.  S.  Commissioner. 
William  M,  Allen,  Proctor  for  Lib'ts.  • 

Horace  Dresser,  Advocate. 


No.   117. — Libel  in  personam  by  a  female  passenger  against  the 

MASTER  OF  A  VESSEL,    FOR  INSULT  AND  INDBCENCT. 

To  the  Honorable  Samnel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
The  libel  of  J.  E.,  now  a  resident  of  the  city  and  county  of  New  York,  late 

a  passenger  on  board  the  ship  whereof  I B ,  also  of  the 

dty  of  New  York,  now  is,  or  late  was,  master  and  part  owner,  against  the  said 

I B ,  in  a  cause  of  damage,  civil  and  maritime,  alleges  as  follows : 

JP^rst.  That  on  or  about  the  fourth  day  of  September,  one  thousand  eight 
hundred  and  forty-eight,  this  libellant  being  in  the  port  of  Liverpool,  in  the 
United  Kingdom  of  Great  Britain  and  L^land,  and  wishing  to  embark  for  the 
United  States  of  America,  made  application  to  the  said  I B ,  then  com- 
manding the  American  packet  ship  then  lying  in  said  port,  for  a 
cabin  passage  to  the  port  of  New  York,  and  thereupon  engaged  such  passage, 
paying  therefor  the  sum  of  £31  10s.  for  a  cabin  passage  for  herself  and  child, 
that  being  the  highest  price  for  the  first  class  of  passengers. 

Second,  That  said  B told  this  libellant,  at  the  time  of  engaging  such 

passage,  that  he  was  a  married  man,  that  one  of  his  sons  was  to  accompany 
him  on  the  voyage,  and  that  this  libellant  should  receive  from  him  every 
fatherly  care,  attention,  and  protection,  and  should  be  under  his  especial 
charge. 

Third.  That  said  ship  left  said  port  of  Liverpool  on  or  about  the  seventh  day 
of  said  September,  and  on  the  morning  of  the  ninth  of  said  month,  while  this 
libellant  was  asleep  in  the  state  room  alloted  to  her  (there  being  no  key  to  the 

door  of  the  same),  said  captain  B entered  said  state  room,  awoke  this 

libellant  out  of  her  sleep,  and  made  indecent  and  insulting  proposals  to  this 

libellant,  and  upon  this  libellant  ordering  said  B out  of  her  said  room, 

said  B threatened  that  if  this  libellant  revealed  to  the  other  passengers 

what  had  passed  he  would  denounce  her  as  a  whore,  and  used  other  indecent 
and  vulgar  expressions  to  her.     That  this  libellant  afterwards,  and  in  the 

course  of  about  three  hours  after  such  occurrence,  requested  said  B to 

provide  a  key  for  said  state  room  door,  which  he  refused  to  do. 
Fourth,  That  for  several  days  in  succession  after  the  last-mentioned  occur- 
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r^ice,  said  B was  in  the  habit  of  coming  into  said  libellant^s  room,  awak- 
ening her  out  of  her  sleep,  attempting  violence  to  her  person,  and  using  inde- 
cent and  vulgar  expressions,  and  exposing  his  person  in  a  disgusting  manner ; 

that  upon  this  Ubellant  ordering  said  B from  her  presence  and  room,  and 

threatening  to  inform  the  other  cabin  passengers,  of  his  conduct  towards  her, 
said  B shortly  afterwards,  and  in  the  hearing  of  the  other  cabin  passen- 
gers, ordered  this  libellant  to  remain  in  her  room,  and  not  to  leave  the  same, 
for  if  the  libellant  attempted  so  to  do  he  would  send  her  amongst  the  steerage 
passengers.     That  this  libellant  was  doselj  confined  to  her  said  state  room  for 

the  space  of  two  weeks,  having  her  meals  sent  to  her  by  said  B 's  orders. 

That  said  B was  also  in  the  habit  of  falsely  and  maliciously  slandering 

this  libellant  to  other  of  the  said  passengers  on  board  such  ship  during  such 
voyage. 

Fifth,  That  this  libellant  was  much  injured  in  health,  fretted  and  annoyed 
in  body  and  mind  in  consequence  of  such  confinement  and  conduct  of  said 

B ,  and  was  quite  sick  for  some  time  after  her  arrival  in  said  dty  of  New 

York,  and  is  damnified  in  the  sum  of  three  thousand  five  hundred  dollars. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  she  prays,  that  a  warrant  of  arrest,  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  I B ,  and  that  he  m^  be  re- 
quired to  answer,  upon  oath,  this  libel,  and  all  and  singular  the  matters  afore- 
said, and  that  this  Honorable  Court  will  be  pleased  to  decree  the  payment  of 
the  damages  aforesaid,  with  costs,  and  that  the  libellant  may  have  such  other 
and  further  relief  as  in  law  and  justice  she  may  be  entitled  to  receiva 

J E . 

Sworn,  July  3d,  1849, 
before  me, 

Geobob  W.  Morton,  U.  S.  Commissioner. 
Thomas  W.  Smith,  Proctor  for  Libellant. 
W.  Q.  Morton,  Advocate. 


Na  118.  — LiBBL  IN  PERSONAM  BY  A  SEAMAN  AGAINST  A  MASTER  AND  MATE, 

FOR  A  JOINT  assault  AND  BATTERY. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Charles  Grayman,  late  seaman  on  board  the  ship  Louvre,  where- 
of Weeks  was  master,  and  Whittlesey  chief  mate,  against 
the  master  and  mate  in  a  cause  of  personal  damage,  dvil  and  maritime,  alleges 
as  follows : 
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*  Mrst,  That  sometime  in  the  month  of  March,  in  the  year  one  thousand  eight 
hundred  and  forty-eight,  the  libellant  shipped  on  board  the  said  ship  Louvre 
for  a  voyage  from  New  York  to  Rotterdam,  and  back  to  New  York. 

That  on  or  about  the  twenty-fifth  day  of  March,  while  on  the  high  seas,  the 
libellant  having  been  kept  on  deck  longer  than  was  usual,  by  reason  of  the 
illness  of  the  cook,  whose  place  he  had  volunteered  to  fill  in  addition  to  his 
other  duties,  was  lying  in  his  berth  in  the  forecastle  while  it , was  his  watch  be- 
low, and  while  there  heard  the  mate  call  him  to  come  upon  deck,  whereupon 
he  immediately  arose,  but  before  he  had  fairly  got  out  of  the  berth  the  mate 
sprang  down  into  the  forecastle,  and  seizing  the  libellant  by  the  throat  began 
to  drag  him  along  the  floor,  and  the  said  master  having  come  down  with  an 
iron  belaying  pin,  endeavored  to  strike  the  libellant  with  the  same,  but  the  li- 
bellant to  avoid  a  blow  with  such  a  dangerous  weapon,  escaped  from  the 
hands  of  the  master,  and  ran  upon  deck,  and  the  master  and  mate  followed 
him,  and  coming  up  with  him  near  the  galley  the  said  master  endeavored 
again  to  strike  the  libellant  with  the  iron  belaying  pin,  and  the  libellant  not 
being  able  to  escape  from  his  reach  was  obliged  to  ward  off  the  blow  with 
his  arm  and  hand,  and  in  so  doing  received  a  severe  stroke  with  the  said 
iron  belaying  pin  upon  the  back  of  his  hand,  whereby  the  same  was  much 
injured,  and  to  this  day  bears  the  marks  of  the  blows  so  received :  that 
upon  another  occasion  while  engaged  in  hauling  upon  a  rope,  the  said  mate 
without  the  least  cause  or  provocation,  and  without  the  slightest  warning  to 
the  libellant,  fell  upon  the  libellant  and  beat  him  severely  with  his  fist  about 
the  head  and  face,  and  the  said  master  coming  from  the  other  side  of  the  deck 
took  a  wooden  belaying  pin  from  the  rail,  and  holding  the  libellant  by  the 
neck,  struck  the  libellant  five  or  six  times  on  the  head  with  the  belaying  pin, 
and  with  the  assistance  of  the  mate,  then  beat  him  with  the  same  about  his  legs 
and  body  for  some  minutes ;  that  by  reason  of  such  beating,  the  face  and  head 
of  the  libellant  was  very  much  bruised,  and  his  body  also  injured ;  that  he  still 
feels  the  effects  of  such  beating.  And  the  libellant  by  reason  of  the  premises 
claims  to  be  entitled  to  demand  of  the  said  master  and  mate,  damages  to  the 
.amount  of  five  hundred  dollars  and  upwards. 

Second.  That  on  the  arrival  of  the  said  ship  in  this  port  the  libellant  took 
out  a  warrant  from  the  marine  court  of  the  State  of  New  York,  against  the 
sidd  Weeks  and  Whittlesey,  for  the  above-mentioned  assaults,  but  that  -they 
have  fled  from  the  jurisdiction  of  that  court,  or  so  concealed  themselves  that 
they  cannot  be  taken,  and  this  libellant  is  wholly  without  remedy  unless  by 
process  from  this  court 

Third.  That  the  said  defendants  have  goods  and  chattels  in  this  district,  and 
credits  in  the  hands  of  E.  D.  Hurlburt  &  Co. ,  of  the  city  of  New  York  mer- 
chants. 

Fourth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable  Court. 

Whereupon  the  libellant  prays  that  a  warrant  of  arrest,  in  due  form  of  law, 
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according  to  the  course  of  this  honorable  Court  in  cases  of  admiralty  and 
maritime  joiisdiction  may  issue  against  the  said  Weeks  and  Whittlesey,  and 
that  they  may  be  required  to  appear  and  answer  on  oath,  this  libel,  and  all 
and  singular  the  matters  aforesaid,  and  that  if  they  cannot  be  found,  that  their 
goods  and  chattels,  and  if  npne  be  found,  that  their  credits  and  effects  in  the 
hands  of  E.  D.  Hurlburt  &  Co.,  of  the  city  of  New  York,  merchants,  gar- 
nishees, may  be  attached,  to  the  amount  sued  for,  and  costs.  And  ihat  this 
Honorable  Court  would  be  pleased  to  decree  the  payment  of  the  damages  sus- 
tained by  the  Ubellant,  with  costs,  and  that  he  may  have  such  other  and  further 
relief  as  in  law,  and  justice  he  may  be  entitled  to  receive. 

Chables  Gratmak. 

Sworn  July  1,  1848,  ^ 

before  me, 

Chas.  W.  Newton,  U.  S.  Commissioner. 
W.  R.  Bbebe,  Proctor. 
E.  C.  Benedict,  Advocate. 


No.  119.  — Libel  in  rem  for  collision. 

To  the  Honorable  Samuel  R.  Bett«,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Robert  Schuyler  and  George  L.  Schuyler,  both  of  the  city  of 
New  York,  against  the  brig  Sea,  her  tackle,  apparel,  and  furniture,  and  all 
persons  lawfully  intervening  for  their  interest  in  the  same,  in  a  cause  of  col- 
lision, civil  and  maritime,  alleges  as  follows : 

First  That  your  libellants,  before  and  at  the  time  of  the  collision  herein- 
after in  the  third  article  mentioned,  were  the  owners  and  proprietors  of  a  cer- 
tain steamboat  called  the  Niagara,  with  her  steam  engine,  boilers,  machinery, 
tackle,  apparel,  and  furniture ;  which  said  steamboat  your  libellants  used  and 
employed  in  transporting  passengers  and  freight  between  the  port  of  New 
York  and  the  port  of  Bridgeport  in  the  State  of  Connecticut,  and  between 
which  said  ports  she  was  regularly  run,  daily  and  every  day,  Sundays  excepted, 
for  the  purposes  aforesaid. 

Second,  That  on  Sunday,  the  ninth  day  of  January,  in  the  year  1848,  the 
said  steamboat  Niagara,  with  her  steam  en^ne,  boilers,  fixtures,  apparel,  and 
furniture  on  board  thereof,  was  safely  moored,  and  lying  at  her  usual  berth 
alongside  of  the  pier  or  dock  at  the  foot  of  Market  Street,  East  River,  in 
said  city  of  New  York,  where  she  had  a  perfect  right  to  be ;  the  said  steam- 
boat being  then,  and  also  at  the  time  when  she  was  run  into  as  hereinafter 
mentioned,  tight,  staunch,  strong,  and  in  every  respect  well  manned,  tackled, 
apparelled,  and  appointed,  and  having  the  usual  and  necessary  complement  of 
officers  and  men,  and  that  the  master  and  crew  engaged  on  board  were  on  the 
lookout  for  the  protection  and  safety  of  said  vessel. 
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Third.  That,  on  the  morning  of  the  said  day,  and  while  the  said  steamboat 
was  safely  moored  as  aforesaid,  the  said  brig  Sea,  whereof  Norton  was  master, 
on  her  way  from  Havre,  in  the  kingdom  of  France,  to  her  destination  at  said 
dty  of  New  York,  came  up  the  East  River,  between  the  Battery  and  Governor's 
Island,  passing  at  the  distance  of  about  four  or  five  hundred  feet  from  the 
docks  of  said  city  on  said  river,  with  a  strong  wind  from  west-south-west,  and 
with  a  flood  tide ;  and  then  and  there  with  great  force  and  violence  ran  into  and 
upon  the  said  steamboat,  and  did  thereby  cause  great  damage  and  injury  to 
the  said  Niagara,  her  guards,  hull,  and  stem,  and  remained  foul  of  and  upon 
the  said  Nigara  for  some  time,  and  until  she  (the  brig  Sea)  swayed  round, 
when  she  cleared  and  passed  on. 

Fourth,  That  the  said  brig  Sea,  before  and  at  the  time  of  the  said  collision, 
on  a  voyage  from  Havre  to  New  York,  was  coming  up  the  East  River  without 
a  pilot,  and  with  the  design  of  anchoring  or  mooring  in  said  river ;  that  she 
was  moving  along  rapidly,  with  the  aid  of  wind  and  tide,  carrying  her  fore  and 
main-top  sails ;  that  from  the  improper  and  unskilful  management  of  the  per- 
sons navigating  said  brig,  the  anchors  were  not  let  go  in  due  time  to  check 
her  headway,  and  bring  her  round  into  the  tide,  nor  were  her  sails  properly  and 
in  season  furled  and  clewed  up  so  as  to  lessen  her  speed,  but,  on  the  contrary, 
the  said  brig  was  so  improperly  and  unskilfully  managed  and  navigated,  in  the 
particulars  above  mentioned,  that  she  was  driven  upon  and  into  the  said  steam- 
boat as  aforesaid. 

Fifth,  That  the  persons  navigating  the  said  brig  Sea  let  one  anchor  go  about 
abreast,  or  in  the  neighborhood  of,  the  Fulton  Street  slip  or  pier,  which  partially 
checked  her  headway,  but,  notwithstanding,  she  continued  to  drift  up  the 
stream  with  the  tide,  heading  partly  across  it,  and  in  the  direction  of  the  Brook- 
lyn shore ;  that  the  second  anchor  not  being  shackled,  or  otherwise  in  readiness, 
as  it  should  have  been,  was  not  cast  oft  into  the  stream  until  the  said  brig  had 
drifted  up  to  about  opposite  Catharine  Street  pier,  and  at  a  distance  of  three 
hundred  feet  or  thereabouts  from  the  said  Niagara,  and  before  a  sufficient 
scope  of  cable  had  run  out,  or  the  two  anchors  had  checked  her  headway,  she 
ran  into  and  afoul  of  the  said  Niagara,  the  stem  of  said  brig  striking  with  great 
force  and  violence  against  the  starboard  side  of  said  steamboat,  twenty-five 
feet  from  the  bows,  and  cutting  in  the  deck  beams,  fender-piece,  and  plank 
shears,  besides  twisting  round  and  damaging  her  stem ;  that  at  the  time  of  the 
striking,  the  said  brig  was  heading  round  into  the  stream  and  towards  the  Brook- 
lyn shore,  and  that  the  collision  aforesaid  was  occasioned  by  the  negligence, 
inattention,  and  want  of  proper  care  and  skill  on  the  part  of  said  brig,  her 
master  and  crew,  and  not  from  any  fault,  omission,  or  neglect  on  the  part  of 
the  said  Niagara,  her  master  and  crew. 

Sixth,  That  the  said  brig  Sea  had  not  before,  or  at  the  time  of  the  collision, 
a  proper  lookout  and  watch,  to  guard  against  the  danger  of  a  collision  in  a 
crowded  port ;  that  the  crew  of  said  brig  were  occupied  on  the  forward  part 
of  the  vessel  —  while  she  was  drifting  up  as  above-mentioned,  after  having  let 
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go  the  first  anchor  —  in  shackling  or  otherwise  preparing  the  second  anchor 
to  be  cast  into  the  stream ;  that  the  collision  would  not  have  occurred  if  both 
of  said  anchors  had  been  in  readiness,  or  had  been  suffered  to  run  in  due  season, 
which  would  have  checked  her  headway,  or  if  the  position  of  her  yards  had 
been  changed,  by  hauling  on  the  larboard  braces,  —  which  would  have  forced 
her  off  from  the  docks  towards  the  middle  of  the  stream ;  and  that  the  master 
and  crew  of  the  Niagara,  fearful,  from  the  course  pursued  by  those  navigating 
the  brig,  that  she  would  run  into  and  upon  their  vessel,  did  every  thing  in  their 
power,  by  getting  out  additional  fasts  to  the  wharf,  and  heeling  their  vessel 
over,  to  diminish  the  extent  of  the  injury  and  damage  to  be  caused  by  the 
blow. 

Seventh.  That  the  said  steamboat  Niagara,  was  so  injured  and  disabled  by 
the  force  and  violence  with  which  she  was  struck  by  the  said  brig  Sea,  as  to 
render  it  necessary  to  take  her  to  the  dry  dock  for  repairs,  at  a  time  when  her 
services  on  the  line  in  which  she  was  engaged,  were  particularly  valuable  to 
her  owners ;  and  that  the  libellants,  in  consequence  of  the  Niagara  having  been 
run  into  and  foul  of  as  aforesaid,  have  sustained  damages  for  the  hire  and  ex- 
penses of  a  steamboat  to  supply  her  place ;  for  repairs  to  the  said  Niagara  and 
to  her  fixtures,  for  her  loss  of  time,  for  expenses  of  her  master  and  crew,  and 
otherwise,  to  the  amount  of  one  thousand  dollars — which  said  damages  were 
occasioned  by  the  negligence,  want  of  skill,  and  improper  conduct  of  the  per- 
sons navigating  the  said  brig  Sea,  and  not  by  or  through  any  fault,  negligence, 
or  improper  conduct  on  the  part  of  the  persons  on  board  the  Niagara,  her 
master  and  crew.  . 

Eighth,  That  since  the  said  Niagara  was  so  run  foul  of  and  into  as  aforesaid, 
these  libellants  have  applied  to  the  firm  of  John  Ewell  &  Company,  the  con- 
signees of  said  brig  —  the  owners  of  said  brig  residing,  as  these  libellants  are 
informed  and  believe,  in  the  town  of  Warren,  and  State  of  Rhode  Island, 
where  said  brig  belongs  —  and  requested  them  to  settle  with  these  libellants 
for  the  damages  sustained  by  them  as  above  mentioned ;  but  the  said  consignees 
deny  that  there  is  any  liability  on  the  part  of  said  brig  for  the  said  damages, 
or  any  part  thereof. 

Ninth.  That  the  said  brig  Sea  is  now  lying  in.  the  port  of  New  York,  and 
within  the  jurisdiction  of  this  court. 

Tenth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  brig  Sea,  her  tackle,  apparel,  and  other  furni- 
ture, and  that  all  persons  having  any  interest  therein,  may  be  cited  to  appear 
and  answer,  on  oath,  all  and  singular  the  matters  aforesaid;  and  that  this 
Honorable  Court  would  be  pleased  to  decree  the  payment  of  the  damages  as 
aforesaid,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  same, 
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and  that  the  libellants  may  have  such  other  and  further  relief  as  in  law  and 
Justice  they  may  be  entitled  to  receive.    . 

Gbobgb  L.  Shuyler. 
Sworn,  &c., 
ALEXAi!n>EB  Hamilton,  Jr.,  Proctor  for  Libellants. 
W.  Q.  Morton,  Advocate. 


No.  120. — Libel  in  personam  against  the  owner  op  a  ship,  for  sal- 
vage. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  William  Peters,  master  of  the  Ship  Amiable,  for  himself,  and 
all  others  entitled,  against  John  Jones,  owner  of  the  ship  Hercules,  in  a  cause 
of  salvage,  civil  and  maritime,  alleges  as  follows : 

Mmt,  That  the  libellant  being  at  sea,  and  bound  to  the  port  of  New  York 
in  the  said  ship  Amiable,  of  which  he  was  master,  observed  a  brig  with  a  sig- 
nal of  distress  flying,  and  inmiediately  made  for  the  vessel,  when  he  discovered 
that  she  was  aground  on  the  beach,  on  the  south  side  of  Long  Island,  and 
being  hailed  by  the  master  thereof,  was  informed  that  she  was  the  brig  Rover, 
of  New  York,  and  had  been  aground  for  several  hours,  and  had,  by  force  of 
the  wind  and  tide,  worked  so  far  into  the  sand,  that  he  feared  she  would  not 
float  at  high  water  without  assistance,  and  asked  the  libellant  to  assist  him. 

Second,  That  the  libellant  thereupon  consented  to  render  such  assistance  as 
was  in  his  power,  and  for  that  purpose  let  go  his  anchor  and  lay  by  her,  and 
got  out  hawsers  to  her,  and,  by  constant  heaving  of  himself  and  his  whole 
ship^s  company,  prevented  her  working  further  up  into  the  sand,  and  at  high 
water,  succeeded  in  heaving  her  off  without  injury  —  whereupon  the  said  mas- 
ter informed  the  libellant  that  he  had  no  means  of  paying  him  there  —  that  he 
was  bound  to  sea,  and  was  very  desirous  of  not  being  delayed,  and  that  he 
would  give  the  libellant  a  letter  to  his  owner,  the  said  John  Jones,  who  would 
pay  him  his  reasonable  salvage.  That  said  master  thereupon  gave  the  libellant 
a  letter  to  said  owner,  informing  him  that  the  libellant  had  rendered  him  val- 
uable assistance,  whereby  the  said  brig  had  been  saved  from  probable  loss,  and 
was  entitled  to  salvage. 

TMrd,  That  the  libellant  therefore  consented  to  allow  the  said  brig  to  pursue 
her  voyage,  and  on  his  arrival  in  the  port  of  New  York,  he  presented  said 
letter  to  said  owner,  and  for  himself  and  his  ship's  company,  and  his  owners, 
whose  ship  had  been  perilled  in  rendering  such  assistance,  offered  to  accept 
the  sum  of  five  hundred  dollars,  if  paid  without  delay  or  trouble  to  the  libel- 
lant, although,  as  he  had  previously  been  informed,  said  brig  and  cargo  were 
worth  the  sum  of  thirty  thousand  dollars,  and  the  said  sum  of  five  hundred 
dollars  was  an  inadequate  salvage  compensation,  but  said  owner  refused  to  pay 
the  same,  and  to  pay  any  more  than  fifty  dollars. 
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Fourth.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  the  said  John  Jones  may  be  cited  to 
appear  and  answer  the  matters  aforesaid,  and  may  be  decreed  to  pay  to  the 
libellant,  and  the  others  so  entitled,  a  full  reasonable  salvage  compensation  for 
the  said  assistance  so  rendered,  and  that  they  may  have  sucli  other  and  further 
relief  as  in  law  and  justice  they  may  be  entitled  to  receive. 

William  Petebs. 

Sworn,  &c 
A.  B.,  Proctor  and  Advocate  for  Libellant 


No.  121.  — Libel  in  bem  bt  the  seamen  of  a  oovebnment  vessel,  against 

A  VESSEL  AND  CABOO  FOB  SALVAGE. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  Dbtrict  of  New  York. 

The  libel  of  Joseph  Smith,  of  said  district,  mariner,  for  himself  and  othere 
interested  as  salvors  against  the  schooner  Josephine,  her  tackle,  apparel,  and' 
furniture,  and  cargo,  in  a  cause  of  salvage,  civil  and  maritime,  alleges  as 
follows : 

First  That  the  United  States  sloop-of-war  Plymouth,  being  on  her  passage 
from  Rio  Janeiro,  and  being  tight,  staunch,  and  weU  found,  and  manned  with 
a  crew  of  about  two  hundred  and  fifty  men,  on  or  about  the  thirtieth  day  of 
September,  and  while  on  the  high  seas,  the  said  ship  then  being  on  her  passage 
to  the  port  of  Boston,  and  about  eight  or  nine  o'clock  in  the  evening  of  that 
day,  fell  in  with  the  wreck  of  the  schooner  Josephine,  about  four  or  five  hundred 
miles  from  the  port  of  New  York,  said  schooner  then  drifting  about  at  the 
mercy  of  the  waves,  and  entirely  abandoned  by  her  crew,  and  being  derelict, 
and  having  the  appearance  of  having  been  broken  open  and  partly  plundered. 

Second.  That,  after  the  discovery  of  said  wreck,  a  boat  was  lowered  from 
the  said  sloop,  and  a  boat's  crew  sent  on  board  to  take  possession  of  the  said 
wreck  so  abandoned,  and  that  after  considerable  exertion,  they  made  fast  to 
the  said  schooner  with  hawsers,  and  altering  the  course  of  the  said  sloop-of- 
war,  proceeded  to  the  port  of  New  York  with  the  said  schooner  and  cargo  in 
tow,  and  continued  to  tow  her  for  about  four  days,  when,  having  arrived  at 
the  port  of  New  York,  and  in  perfect  safety,  she  was  put  in  -  charge  of  the 
steamboat  Hercules,  who  towed  her  to  the  wharf,  in  said  port,  where  she  now 
lies. 

Third.  That  said  schooner  was  at  the  time  loaded  with  an  assorted  cargo, 
and  was,  at  the  time  of  her  wreck  bound  from  Richmond  to  the  West  Indies, 
and  had  it  not  been  for  the  assistance  so  rendered  to  the  said  schooner  smd 
cargo,  the  same  would  have  been  entirely  lost 
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Faurth,  That  the  libellant  was  on  board  said  sloop  at  the  time  of  saving  said 
schooner,  and  assisted  in  saving  her  and  her  cargo. 

Fifth,  That  the  captain,  officers,  and  crew  of  the  said  sloop-of-war,  by  reason 
of  the  service  they  so  performed,  and  the  risk  and  hazard  they  run  in  saving 
the  said  schooner  and  her  cargo,  deserve  and  are  justly  entitled  to  meet  and 
competent  salvage  for  such  service,  and  to  so  much  as  has  been  and  actually  is 
usually  allotted  by  this  court  to  persons  doing  and  performing  the  like  service, 
with  all  charges  and  expenses  attending  the  same. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 
Court 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  schooner,  her  tackle,  apparel,  and  furniture, 
and  the  cargo  laden  therein,  and  that  all  persons  having  or  pretending  to  have 
any  right,  title,  or  interest  therein,  may  be  cited  to  appear  and  answer  all  and 
singular  the  matters  aforesaid,  and  that  this  Honorable  Court  would  be  pleased 
to  decree  such  a  sum  of  money,  or  proportion  of  the  value  of  the  said  schooner 
Josephine  and  her  cargo,  to  be  due  to  the  libellant  and  others,  salvors,  as  a 
compensation  for  their  salvage  service,  as  shall  seem  meet  and  reasonable,  to- 
gether with  their  costs  and  expenses  in  this  behalf  sustained,  and  that  the  said 
schooner,  her  tackle,  apparel,  and  furniture,  and  the  cargo  laden  therein,  may 
be  condemned  and  sold  to  pay  the  same,  and  that  the  libellants  may  have  such 
other  and  further  relief  as  in  law  and  justice  they  may  be  entitled  to  receive. 

Joseph  Smith. 

Sworn  to  before  me,  this  8th  day 
of  Oct.  1846, 

Geo.  W.  Morton,  U.  S.  Commissioner. 

Burr  &  Beitediot,  Proctors  and  Advocates. 


No.  122.  —  Libel  against  a  ship  and  cargo,  for  militart  salvage. 

{From  HMs  Admiralty.) 

To  the  Honorable  Richard  Peters,  Esq.,  Judge  of  the  District  Court  of  the 

United  States,  in  and  for  the  District  of  Pennsylvania. 

The  libel  of  John  Christian  Brevoor,  master,  and  John  Schier,  seaman,  agent 
of  the  ship  Fair  American,  now  riding  at  anchor  in  the  port  of  Philadelphia, 
respectfully  showeth : 

First,  That  the  said  ship  set  sail  from  the  port  of  Philadelphia,  in  the 
United  States  of  America,  on  the  twenty-second  day  of  September,  in  the  year 
of  our  Lord  1798,  and  proceeding  on  her  voyage  from  the  port  aforesaid  to 
the  port  of  Havana,  to  wit,  on  the  eighth  day  of  October  in  the  year  aforesaid, 
between  the  hours  of  nine  and  ten  in  the  morning,  being  then,  to  the  best  of 
89 
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their  judgement,  between  five  and  six  miles  from  the  aforesaid  poit  of  Havana, 
was  brought  to  and  captured  by  a  French  privateer  schooner  FEnfant  de  la 
Grande  Revenche,  armed  and  cruising  agai^t  the  property  of  the  citizens  of 
the  United  States,  commanded  by  Captain  Roullis.  That  the  commander  of 
the  aforesaid  privateer  and  his  officers,  after  looking  over  the  papers  of  the 
Fair  American,  declared  said  ship  and  cargo  good  prize,  and  took  from  the 
ship  Fair  American,  sailing  as  aforesaid,  her  officers  and  seamen,  all  except 
your  libellants  and  Anthony  Fachtman  the  codk,  who  were  suffered  to  remain 
on  board  the  said  ship,  and  put  on  board  from  the  said  schooner,  a  prize 
master  with  six  white  men  and  two  negroes,  and  ordered  her  course  to  be 
altered  for  Cape  Fran^ais. 

Second.  That  on  the  sixteenth  day  of  October  in  the  same  year,  between  the 
hours  of  nine  and  ten  in  the  morning,  the  said  ship  Fair  American  being  then 
in  latitude  28°  45'  North  and  longitude  80°  80'  West,  under  the  command  of 
the  said  French  prize  master,  seamen,  and  negroes,  and  having  been  under  their 
command  and  control  upwards  of  forty-eight  hours,  your  libellants  then  and 
there,  being  and  remaining  on  board  the  said  ship  Fair  American,  assisted  by 
the  aforesaid  Anthony  Fachtman  the  cook,  did,  by  great  labor  and  enterprise, 
and  at  the  manifest  risk  of  their  lives,  rccc^ture  and  take  from  the  hands  and 
control  of  the  said  French  prize  master,  seamen,  and  negroes,  the  said  ship  Fait* 
American,  and  did  alter  her  course  for  the  port  of  Charleston,  in  the  State  of 
South  Carolina,  being  the  nearest  port  in  the  United  States,  where  the  said 
ship  arrived  in  perfect  safety  on  the  twenty-sixth  day  of  October,  in  the  year 
aforesaid.  By  reason  whereof  the  said  ship  and  cargo  were  saved  to  the  own- 
ers and  all  others  concerned,  having  received  nevertheless  considerable  damage 
in  her  rigging  and  sails,  &c.,  while  in  possession  of  the  French  prize  master 
and  crew  aforesaid. 

Third.  That  the  said  ship  Fair  American,  her  tackle,  &c.,  and  cargo  were 
valued  and  estimated  in  the  policies  of  insurance  effected  in  Philadelphia  at 
the  time  the  said  ship  set  sail  from  the  port  aforesaid,  at  the  sum  of  thirty- 
eight  thousand  dollars  or  thereabouts,  and  that  after  the  said  ship  arrived  at 
the  port  of  Charleston  aforesaid,  she  was  valued  and  estimated,  with  her  cargo 
together,  at  the  sum  of  thirty  thousand  one  hundred  and  one  dollars  or  there^ 
abouts.  That  the  cargo  of  the  said  ship  alone  amounted,  by  just  valuation,  to 
the  sum  of  twenty-five  thousand  and  fifty-one  dollars  or  thereabouts ;  that  the 
cargo  aforesaid  has  been  sold  or  disposed  of,  so  that  your  libellants  cannot 
now  take  benefit  of  process  of  your  Honorable  Court  against  the  same. 

Whereupon  your  libellants  pray  that  the  process  of  this  Honorable  Court 
may  issue  to  attach  and  seize  the  said  ship  Fair  American,  now  belonging  to 
Stephen  £.  Dutilh,  of  Philadelphia,  and  that  by  a  definitive  sentence  the  said 
ship  may  be  condemned  and  sold,  and  that  such  adequate  and  reasonable  pro- 
portion may  be  awarded  to  your  libellants  for  their  labor  in  the  premises  as 
shall  be  found  due  to  your  libellants  by  the  laws  of  the  United  States,  or  by 
the  laws  of  nations  in  such  cases  esteemed  and  used.    And  your  libellants 
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fmther  pray,  that  process  of  your  Honorable  Court  may  also  issue  to  call  in 
Stephen  E.  Dutilh,  owner  of  the  said  ship  Fair  American  and  part  of  the  cargo 
aforesaid,  and  John  Gourgon  of  Philadelphia,  owner  of  the  other  part,  and 
that  they  may  be  condemned  to  pay  your  libellants  such  reasonable  salvage  as 
to  your  Honor  may  deem  just  and  proper. 

J.  Inoebsoll, 

Proctor  for  Libellants. 


No.  123.  —  Libel  against  a  vessel  and  cargo  as  prize. 

(J^om  HaiWs  Admiralty,) 

To  the  Honorable  John  Sloss  Hobart,  Esquire,  Judge  of  the  District  Court  of 

the  United  States  for  the  New  York  District. 

The  libel  of  Silas  Talbot,  Esquire,  Commander  of  the  United  States  ship-of- 
war  the  Constitution,  on  behalf  as  well  of  the  United  States  as  of  himself  and 
the  officers  and  crew  of  the  said  ship,  against  the  ship  Amelia,  her  tackle, 
apparel,  furniture  and  cargo : 

The  said  libellant  for  and  on  behalf  as  aforesaid,  doth  hereby  propound, 
allege,  and  declare  to  this  Honorable  Court,  as  f olloweth : 

First  That  pursuant  to  instructions  for  that  purpose  from  the  President  of 
the  United  States,  the  libellant  in  and  with  the  said  United  States  ship-of-war 
the  Constitution,  and  her  officers  and  crew,  did  subdue,  seize  and  take  upon 
the  high  seas,  the  said  ship  or  vessel  called  the  Amelia,  of  the  burthen  of  about 
870  tons,  with  her  apparel,  guns,  and  appurtenances,  and  a  valuable  cargo  on 
board  of  the  same,  consisting  of  cotton,  sugar,  and  dry  goods  in  bales,  and 
hath  brought  the  said  ship  or  vessel  and  her  cargo  into  the  port  of  New  York, 
where  they  now  are. 

Second,  That  the  said  ship  or  vessel  called  the  Amelia,  at  the  time  of  the 
said  capture  thereof,  was  armed  with  eight  carriage  guns,  and  was  under  the 
command  of  Citoyen  Etienne  Prevost,  a  French  officer  of  Marine,  and  had  on 
board  besides  the  said  conmiander  thereof,  eleven  French  mariners ;  that  as 
this  libellant  hath  been  informed,  the  said  ship  or  vessel  with  her  said  cargo, 
being  the  property  of  some  person  or  persons  to  the  said  libellant  unknown^ 
sailed  some  time  since  from  Calcutta,  an  English  port  in  the  East  Indies,  bound 
for  some  port  in  Europe :  That  upon  her  said  voyage  she  was  met  with  and 
captured  as  a  prize  by  a  French  national  corvette,  called  La  Diligente,  com- 
manded by  L.  T.  Dubois,  who  took  out  of  her  the  captain  and  crew  of  the 
said  ^p  Amelia  with  all  the  papers  relating  to  her  and  her  cargo,  and  placed 
the  said  Etienne  Prevost  and  the  said  French  mariners  on  board  of  her,  and 
ordered  her  to  St  Domingo  for  adjudication,  as  a  good  and  lawful  prize ;  and 
that  she  remained  in  the  full  and  peaceable  possession  of  the  French  from  the 
time  of  the  capture  thereof  by  them,  for  the  space  of  ten  days,  whereby  this 
libellant  is  advised  that  as  well  by  the  laws  of  nations,  as  by  the  particular  law 
of  France-,  the  said  ship  became  and  was  to  be  considered  as  a  French  ship. 
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Third.  This  proponent  doth  allege,  propound,  and  dedare,  that  all  md 
singular  the  premises  are  and  were  true,  public  and  notorious,  of  which  due 
proof  being  made,  he  humbly  prays  the  usual  process  and  monition  of  this 
court  in  this  behalf  to  be  made,  and  that  the  said  Etienne  Prevost,  and  all 
other  persons  having  or  claiming  any  interest  in  the  said  ship  Amelia,  her 
apparel,  guns,  appurtenances,  and  cargo,  or  any  part  thereof,  may  be  cited  in 
general  and  special,  to  answer  the  premises,  and  that  right  and  justice  may  be 
duly  administered  in  this  behalf,  and  all  due  proceedings  being  had,  that  the 
said  ship  or  vessel,  her  apparel,  guns,  appurtenances,  and  cargo,  for  the  causes 
aforesaid,  and  others  appearing,  may,  by  the  definitive  sentence  and  decree  of 
this  Honorable  Court  be  condemned  as  forfeited,  to  be  distributed  as  by  law  is 
provided  respecting  the  captures  made  by  the  public  armed  vessels  of  the 
United  States ;  or  if  it  shall  appear  that  the  same  or  any  part  or  parcel  thereof 
ought  to  be  restored  to  any  person  or  persons,  as  the  former  owner  or  owners 
thereof,  then  that  the  same  may  be  so  restored  upon  the  payment  of  such  sal- 
vage as  by  law  ought  to  be  paid  for  the  same. 

RiCHAiuo  Hariusok, 
Proctor  and  Advocate  for  the  Libellant    ^ 


No.  124 — Short  fobh  of  the  same,  decided  to  ste  the  profeb  form,  ik 
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To  the  Honorable  William  Marvin,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  Florida. 

The  libel  of  Thomas  J.  Boynton,  attorney  of  the  United  Stat^  for  the 
Southern  District  of  Florida,  who  libels  for  the  United  States  and  for  all 
parties  in  interest  against  the  steamship  or  vessel  called  the  Circassian, 
her  tackle,  apparel,  furniture,  and  cargo,  in  a  cause  of  prize,  alleges : 

That  pursuant  to  instructions  from  the  President  of  the  United  States,  Earl 
English,  of  the  United  States  navy,  in  and  with  the  United  States  ship-of-war 
the  Somerset,  her  officers  and  crew,  did,  on  the  fourth  day  of  May,  in  the  year 
•of  our  Lord  one  thousand  eight  hundred  and  sixty-two,  subdue,  seize,  and  cap- 
ture on  the  high  seas,  as  prize  of  war,  the  said  ship  or  vessel  called  the  Circas- 
sian, with  a  valuable  cargo  on  board  of  the  same ;  and  that  the  said  ship  and 
cargo  have  been  brought  into  the  port  and  harbor  of  Key  West,  in  the  State  of 
Florida,  where  the  same  now  are,  veithin  the  jurisdiction  of  this  court ;  and 
that  the  said  vessel  and  cargo  are  lawful  prize  of  war,  and  subject  to  be  con- 
demned and  forfeited  to  the  United  States  as  such. 

Wherefore  the  said  attorney  prays  that  all  persons  having  or  claiming  any 
interest  in  said  vessel  or  cargo  may  by  the  proper  process  of  this  court, 
be  duly  notified  of  the  aUegations  and  prayer  of  this  libel,  and  cited  to 
appear  and  claim  the  same,  that  the  nature,  amount,  and  value  of  said 
cargo  may  be  determined ;  and  that,  on  proper  proofs  being  taken  and  heard, 
and  all  due  proceedings  being  had,  the  said  vessel,  the  Circassiani   together 
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with  her  tackle,  apparel,  furniture,  and  cargo  may,  on  the  final  hearing  of  this 
cause,  by  the  definitive  sentence  and  decree  of  this  court,  be  condemned,  for- 
feited and  sold  as  prize  of  war,  and  the  proceeds  distributed  according  to 

law. 

Thomas  J.  Boynton, 

U.  S.  Attorney,  S.  D.  of  Florida. 


No.  125.  — Ordeb  hade  upon  the  foreooino  libel. 

At  Chambers,  May  19th,  1862. 
Let  monition  and  attachment  issue,  returnable  May  26th,  1862. 

Wm.  Marvin,  Judge. 


No.  126.  —  Claim  bt  masteb  of  the  pbizb  vessel. 

And  now  comes  Edward  Hunter  and  says  that  he  is  the  master  of  the  said 
steamship  Circassian,  and  as  such  is  the  lawful  bailee  of  the  said  ship,  her 
tackle,  apparel,  machinery,  and  furniture,  and  of  her  cargo,  and  he  claims  the 
same  for  the  respective  owners  thereof. 

Snd  he  further  says  that  Zachariah  C.  Pearson,  a  British  subject,  residing  in 
England,  is  the  true  and  bond  fide  owner  of  the  said  steamship,  and  that  no 
olher  person  is  the  owner  thereof,  as  appears  by  the  register  of  said  ship,  and 
as  he  is  informed  and  believes. 

And  he  further  says  that  he  is  informed  and  believes  that  the  cargo  of  the 
said  ship  is  owned  by  Leach,  Harrison  &  Company,  British  merchants,  having 
their  house  of  trade  in  Liverpool,  England,  and  by  other  persons  residing  in 
England  and  France,  whose  names  are  unknown  to  this  deponent,  and  consists 
principally  of  wines,  brandies,  dry-goods,  sardines,  oils,  cofPee,  and  tea,  and 
was  taken  on  board  at  Bordeaux,  in  France,  and  is  consigned  by  bills  of  lading 
to  several  and  different  persons  in  Havana,  Cuba. 

That  said  bills  of  lading,  together  with  manifests  of  said  cargo  and  the  Brit- 
ish register  of  said  ship,  is  now  in  the  possession  of  this  Honorable  CoulH,  as 
he  is  informed  and  believes,  and  prays  reference  to  the  same  for  proofs  herein. 

And  he  further  says  that  the  said  ship  and  the  goods  of  her  lading,  at  the 
time  of  .shipment  and  capture,  did  belong  to  the  persons  hereinbefore  named 
and  referred  to,  as  he  is  informed  and  verily  believes,  and  that  the  same,  if 
restored,  will  belong  to  the  same  persons  and  none  others,  as  he  has  reason  to 
believe  and  does  believe. 

And  he  prays  restitution  thereof. 

Edwabd  HuirrEB. 

W.  C.  Malonet,  Proctor. 

Sworn  to,  before  me  this  24th  day 

of  May,  1862. 

Geoboe  D.  Allen, 

Clerk  U.  S.  D.  Court 
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No.  127.  — Final  Dbcreb  op  Distbict  Coubt. 

It  appearing  to  the  court  that  this  ship,  of  the  burthen  of  about  1,500  tons, 
having  a  British  register,  wherein  IZachariah  Charles  Pearson,  of  London  is 
stated  to  be  the  owner,  and  Edward  Hunter  the  master^  laden  with  a  cargo 
from  Bordeaux,  in  France,  boimd  ostensibly  for  HaTana,  in  Cuba,  was  captured 
on  the  fourth  day  of  May,  1862,  about  thirty  miles  from  Havana,  by  the  United 
States  armed  vessel  the  Somerset,  English,  commanding,  on  the  supposed 
ground  of  a  purpose  to  break  the  blockade  of  the  port  of  New  Orleans,  and  was 
sent  into  this  port  for  adjudication ;  and  it  further  appearing  that  an  attach- 
ment and  monition  have  been  regularly  issued  and  returned  served,  and  the 
master  of  said  vessel  has  appeared  and  interposed  a  claim  for  the  said  vessel 
and  cargo  on  account  of  whom  it  might  concern ;  and  it  further  appearing, 
upon  the  hearing,  from  the  depositions  of  the  master  and  others  of  the 
passengers  and  crew  of  the  vessel,  taken  in  preparatories  in  answer  to 
the  standing  prize  interrogatories,  and  from  the  papers,  documents,  and 
letters  found  on  board  the  vessel  at  the  time  of  her  capture,  that  the 
voyage  of  this  vessel  was  got  up,  commenced,  and  prosecuted  by  the  owner, 
shippers,  and  underwriters,  with  the  illegal  and  fraudulent  purpose  and  inten- 
tion, that  the  vessel  should  break  the  blockade  of  the  port  of  New  Orleans  fmd 
should  deliver  her  cargo  in  that  port,  and  that  the  vessel  was  captured  while 
engaged  and  employed  in  prosecuting  and  carrying  out  such  unlawful  intent ; 
wherefore,  for  the  causes  and  reasons  herein  above  stated,  it  is  ordered  and 
decreed  that  the  said  vessel,  her  tackle,  apparel,  furniture,  machinery,  and 
appurtenances,  and  her  cargo,  be  condemned  and  confiscated  to  the  United 

States  as  prize  of  war. 

Wm.  Mabvtn,  Judge. 

No.  128. — Ordeb  upon  claimant  makino  a  deposit,  instead  op  givino 

BONDS  on  appeal. 

It  is  ordered  that  the  claimant  in  this  cause,  having  deposited  in  the  clerk^s 
ofScc  of  this  court  the  sum  of  two  hundred  and  fifty  dollars,  in  treasury  notes 
of  the  United  States,  that  the  same  be  received  in  lieu  of  bonds  for  that 
amount  in  the  matter  of  appeal  in  this  cause. 

And  it  is  further  ordered  that  the  appeal  be  now  deemed  perfected,  this 

twenty-first  day  of  June,  A.D.  eighteen  hundred  and  sixty-two. 

Wm  .  Mabvin. 
Entered  at  Chambers,  June  21st,  1862. 

Geobgb  D.  Allen,  Clerk. 


No.  129.  —  Libel  pob  bestitution  op  a  captubed  sbip  and  cabgo. 

{From  Hair 8  Admiralty,) 

To  the  Honorable  Richard  Peters,  Esq.,  &c. 
The  libel  of  Robert  Findley,  &c. 
Mrst.  That  your  libellants  are  the  true  owners  of  the  ship  William,  James 
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Leggat  master,  now  lying  in  the  port  of  Philadelphia,  and  within,  the  jurisdic- 
tion of  this  Honorable  Court 

Second,  That  on  the  third  day  of  May  last,  the  said  ship  being  on  her  voy- 
age from  Bremen  to  Potomac  River,  in  the  State  of  Maryland,  and  within  nine 

« 

miles  of  the  sea  coast  of  the  United  States,  received  an  American  pilot  on 
board  for  the  purpose  of  conducting  her  safely  up  the  Ghespeake  Bay  to  the 
place  of  her  destination,  and  after  receiving  the  said  pilot  she  continued  on 
the  same  course  until  she  had  arrived  within  about  two  miles  of  Cape  Henry, 
the  southern  promontory  of  Chesapeake  Bay,  in  five  fathom  water,  and  as  near 
the  shore  as  the  pilot  thought  it  proper  to  go ;  when  she  was  forcibly  seized 
and  taken  into  possession  by  a  number  of  armed  men  under  the  command  of 
Peter  Joanene,  captain  of  an  armed  schooner  then  coming  out  of  Chesapeake 
Bay,  called  the  Citizen  G^et,  and  bearing  the  national  colors  of  the  republic 
of  France,  as  a  prize  to  the  said  schooner,  and  hath  since  been  detained  and 
now  is  in  the  possession  of  the  said  Peter  Joanene,  who  also  then  and  there 
made  prisoners  of  the  captain,  ofiioers,  and  crew  of  the  said  ship  William,  and 
them  as  prisoners  doth  detain. 

Third,  That  not  admitting  that  the  said  schooner  the  Citizen  Genet,  was 
Avkf  commissioned  and  authorized  to  make  prizes  of  vessels  "belonging  to 
British  subjects,  which  they  pray  may  be  inquired  of,  your  libellants  humbly 
insist  that  according  to  the  premises,  the  said  ship  William  was,  at  the  time  of 
her  being  so  taken,  upon  neutral  ground,  within  the  territorial  jurisdiction 
and  under  the  protection  of  the  United  States,  who  are  now  at  peace  with  the 
king  and  people  of  Great  Britain,  and  that  the  said  Peter  Joanene  and  the  per- 
sons under  his  command  had  no  permission  or  authority  from  or  under  the 
United  States  to  capture  British  vessels  within  that  distance  from  the  sea  coast, 
to  which  by  the  laws  of  nations  and  the  laws  of  the  United  States,  the  right 
and  jurisdiction  of  the  United  States  extended. 

Inasmuch,  then,  as  the  said  capture  and  detention  of  the  said  ship  William, 
and  the  captain,  ofiicers,  and  crew  thereof,  are  manifestly  unjust,  and  contrary 
to  the  laws  of  nations  and  the  laws  of  the  United  States,  your  libellants 
humbly  pray  that  the  said  ship  William,  her  cargo,  tackle,  apparel,  and  furni- 
ture, and  all  other  things  belonging  to  her  may,  by  the  sentence  and  decree  of 
this  Honorable  Court,  be  restored  to  your  libellants.  That  the  said  captain, 
ofiicers,  and  crew  thereof  may  be  relieved  from  imprisonment  for  the  purpose 
of  navigating  her  to  her  destined  port,  and  that  full  satisfaction  may  be  made 
by  the  said  Peter  Joanene  and  all  others  concerned,  as  well  for  the  said  unlaw- 
ful capture  and  detention  of  the  said  ship,  as  for  the  imprisonment  of  the  said 
captain,  officers,  and  crew  thereof,  and  all  damages,  charges,  and  expenses  in- 
curred thereby. 

For  which  end  your  libellants  humbly  pray  process  of  attachment,  arrest,  and 
monition,  as  in  like  cases  is  customary. 

Rawlb, 
Proctor  pro  Libellant 
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No.  130. — Libel  of  infobmation  for  a  forfkitijrb  fob  being  ftttbd 

OUT  fob  the  slave  tkadb. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  libel  and  information  of  Benjamin  F.  Butler,  attorney  of  said  United 
States  for  the  said  Southern  District  of  New  York,  who  prosecutes  in  this  be- 
half for  the  said  United  States,  and  being  present  here  in  Court  in  his  own 
proper  person,  in  the  name  and  on  behalf  of  the  said  United  States,  against  the 
schooner  Patuxent,  her  tackle,  apparel,  furniture,  guns,  and  appurtenances,  and 
goods  and  effects  found  on  board  thereof,  in  a  certain  cause  of  seizure  and  for- 
feiture, alleges  and  informs  as  follows : 

Fir8t  That  a  certain  schooner  or  vessel  called  the  Patuxent,  of  the  burthen 
of  ninety-five  tons  and  fifty  ninety-fifth  parts  of  a  ton,  or  thereabouts,  being 
the  property  of  a  citizen  or  citizens  of  the  United  States,  was  heretofore,  to 
wit,  on  or  about  the  twenty-fifth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five,  by  some  person  or  persons  being  a 
citizen  or  citizens  of  the  said  United  States,  or  residing  within  the  same,  to  the 
said  attorney  imknown,  for  himself  or  themselves,  or  for  some  other  persq^or 
persons^  either  as  master,  factor  or  factors,  owner  or  owners,  fitted,  equipped, 
and  prepared,  within  a  port  of  the  United  States,  that  is  to  say,  within  the 
port  of  New  York,  in  the  said  Southern  District  of  New  York,  and  within  the 
jurisdiction  of  the  United  States,  for  the  purpose  of  carrying  on  trade  or  traffic 
in  slaves  to  some  foreign  country,  to  the  said  attorney  unknown,  contrary  to 
the  provisions  of  the  first  section  of  the  act  of  Congress,  approved  on  the 
twenty-second  day  of  March,  1794,  entitled,  **  An  Act  to  prohibit  the  carrying 
on  the  slave  tarade,  from  the  United  States  to  any  foreign  place  or  country." 

Second,  That  the  said  schooner  called  the  Patuxent,  being  the  property  of  a 
citizen  of  the  United  States,  was  heretofore,  to  wit,  on  or  about  the  said 
twenty-fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  by  the  said  Nathaniel  T.  Davis,  as  master,  for  himself,  fitted, 
equipped,  and  prepared,  within  the  port  of  New  York,  in  the  said  Southern 
District  of  New  York,  for  the  purpose  of  carrying  on  trade  or  traffic  in  slaves 
to  some  foreign  country,  to  the  said  attorney  unknown,  contrary  to  the  provis- 
ions of  the  first  section  of  the  act  of  Congress  in  the  preceding  article 
mentioned. 

Third,  That  the  said  schooner  called  the  Patuxent  (so  owned  as  in  the  sec^ 
ond  article  aforesaid  specified),  was  heretofore,  to  wit,  on  or  about  the  twenty- 
sixth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-five,  by  the  said  Nathaniel  T.  Davis  so  being  a  citizen  of  the  United 
States,  caused  to  sail  from  the  said  port  of  New  York,  for  the  purpose  of  car- 
rying on  trade  or  traffic  in  slaves  to  some  foreign  coimtry  to  thp  said  attorney 
imknown,  contrary  to  the  provisions  of  the  first  section  of  the  said  act  of  Con- 
gress in  the  first  article  of  this  libel  mentioned. 


PBAOTIOAL  FOBMS.  617 

Fourth,  That  the  said  schooner  called  the  Patuxent,  bemg  the  property  of 
the  said  Nathaniel  T.  Davis,  a  citizen  of  the  United  States,  was  heretofore,  to 
wit,  on  or  about  the  twenty-fifth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five,  by  the  said  Nathaniel  T.  Davis,  for 
himself  as  master  of  said  schooner,  fitted,  equipped,  and  prepared  within  the 
said  port  of  New  York,  for  the  purpose  of  procuring  from  some  foreign  king- 
dom, place,  or  country,  to  the  said  attorney  unknown,  the  inhabitants  of  such 
kingdom,  place,  or  country,  to  be  transported  to  some  foreign  country,  port, 
or  place,  to  the  said  attorney  unknown,  and  to  be  sold  and  disposed  of  as 
slaves,  contrary  to  the  provisions  of  the  first  section  of  the  act  of  Congress 
in  the  said  first  article  of  this  libel  mentioned. 

Fifth.  That  the  said  schooner  called  the  Patuxent,  so  owned  as  in  the 
fourth  article  of  this  libel  mentioned,  was,  on  or  about  the  said  twenty-fifth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
five,  by  the  said  Nathaniel  T.  Davis,  caused  to  sail  froin  the  said  port  of  New 
York,  for  the  purpose  of  procuring  from  some  foreign  kingdom,  place,  or 
country  to  the  said  attorney  unknown,  the  inhabitants  of  such  kingdom,  place, 
or  coimtry,  to  be  transported  to  some  foreign  country,  port,  or  place  to  the 
saM  attorney  unknown,  and  to  be  sold  or  disposed  of  as  slaves,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  being  the  first  section 
of  the  aforesaid  act  of  Congress,  approved  on  the  twenty-second  day  of 
March,  1794. 

8ixtL  That  the  said  schooner  called  the  Patuxent,  so  owned  by  the  said  Na- 
thaniel T.  Davis,  a  citizen  of  the  United  States,  was  heretofore,  to  wit,  on  or 
about  the  twenty-fifth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  employed  and  made  use  of  by  the  said  Nathaniel 
T.  Davis,  so  being  a  citizen  of  the  United  States,  in  the  transportation  and 
carrying  of  slaves,  from  some  foreign  country  or  place  to  the  said  attorney  un- 
known, to  some  other  foreign  country  or  place  to  the  said  attorney  unknown, 
contrary  to  the  provisions  of  the  first  section  of  the  act  of  Congress  approved 
on  the  tenth  day  of  May,  1800,  entitled,  **  An  Act  in  addition  to  the  Act  en- 
titled, *  An  Act  to  prohibit  the  carrying  on  the  slave  trade  from  the  United 
States  to  any  foreign  place  or  country.' " 

Seventh,  That  the  said  schooner  called  the  Patuxent,  so  owned  by  the  said 
Nathaniel  T.  Davis,  a  citizen  of  the  United  States,  heretofore,  to  wit,  on  the 
twenty-fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  was  by  him  the  said  Nathaniel  T.  Davis,  for  himself  as  owner, 
fitted,  equipped,  and  prepared  in  the  port  of  New  York,  in  the  Southern  Dis- 
trict of  New  York,  and  within  the  jurisdiction  of  the  United  States,  for  the 
purpose  of  procuring  negroes,  mu^ttoes,  or  persons  of  color  from  some  foreign 
kingdom,  place,  or  country,  to  the  said  attorney  unknown,  to  be  transported  to 
some  other  port  or  place  to  the  said  attorney  unknown,  to  be  held,  sold,  or 
otherwise  disposed  of  as  slaves,  or  to  be  held  to  service  or  labor,  contrary  to 
the  provisions  of  the  second  section  of  the  act  of  Congress  approved  on  the 
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twentieth  day  of  April,  1818,  entitled,  **  An  Act  in  addition  to  an  Act  to  pro- 
hibit the  introduction  of  slaves  into  any  port  or  place  within  the  jurisdiction 
of  the  United  States,  from  and  after  the  first  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eight ;  **  and  to  repeal  certain  parts 
of  the  same. 

Eighth  That  the  said  schooner  or  vessel  so  owned  as  aforesaid,  was  hereto- 
fore, to  wit,  on  the  twenty-sixth  day  of  June,  in  ttie  year  of  our  Lord  one 
thousand  eight  himdred  and  forty-five,  by  the  said  Nathaniel  T.  Davis  fitted, 
equipped,  and  prepared,  and  caused  to  sail  from  the  said  port  of  New  York, 
for  the  purpose  of  procuring  negroes,  mulattoes,  and  persons  of  color,  from 
some  foreign  kingdom,  place,  and  country  to  the  said  attorney  unknown,  to 
be  transported  to  some  port  or  place  to  the  said  attorney  unknown,  to  be  held, 
sold,  or  otherwise  disposed  of  as  slaves,  or  to  be  held  to  service  or  labor,  con- 
trary to  the  provisions  of  the  second  section  of  the  Act  of  Congress  in  the 
seventh  article  of  this  libel  mentioned. 

Ninth,  That  the  ship  Torktown,  being  a  commissioned  and  armed  vessel  of 
the  United  States  of  America,  conmianded  by  Charles  H.  Bell,  of  the  navy  of 
the  United  States,  was,  during  the  month  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-five,  cruising  on  the  coaskof 
Africa,  and  while  so  cruising,  to  wit,  on  the  twenty-seventh  day  of  SeptCTaber, 
1845,  at  or  near  Cape  Mount,  on  said  coast,  seized  and  took  the  said  schooner 
called  the  Patuxent,  the  said  schooner  then  and  there  being  employed  in  carry- 
ing on  trade,  business,  and  traffic  contrary  to  the  true  intent  and  meaning  of  the 
acts  of  Congress  aforesaid,  approved  respectively  on  the  twenty-second  day  of 
March,  1794,  and  May  tenth,  1800,  and  that  said  sbhooner  has  been  sent  to  the 
United  States  for  adjudication,  and  is  now  lying  within  the  Southern  District 
of  New  York,  and  within  the  jurisdiction  of  this  court 

Tenth,  That  by  reason  of  the  premises,  and  by  force  of  the  statutes  in  such 
case  made  and  provided,  the  said  schooner  called  the  Patuxent,  together  with 
her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  goods  and  effects 
found  on  board  thereof,  have  become  forfeited. 

ElefoerUh,  That  all  and  singular  the  premises  are  and  were  true,  and  within 
the  admiralty  and  maritime  jurisdiction  oi  the  United  States,  and  of  this 
Honorable  Court 

Wherefore  the  said  attorney  prays  the  usual  process  of  attadiment  against 
said  schooner,  her  tackle,  apparel,  and  furniture,  and  appurtenances  and  goods 
and  effects,  and  the  monition  of  this  Honorable  Court,  in  this  behalf  to  be 
made,  and  that  all  persons  interested  in  the  said  sdiooner,  or  in  her  tackle, 
apparel,  furniture,  guns,  appurtenances  or  the  goods  and  effects  found  on  board 
thereof,  may  be  cited  to  answer  the  premises,  and  all  due  proceedings  being 
had,  that  the  said  schooner,  with  her  tackle,  apparel,  furniture,  guns,  ap- 
purtenances, and  goods  and  effects  found  on  board  thereof,  may,  for  the 
causes  aforesaid,  and  others  appearing,  be  condemned  by  the  definitive 
sentence  and  decree  of  this  Honorable  Court,  as  forfeited  to  the  use  of  the  said 
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Uitlted  States,  according  to  the  f  onn  of  the  statutes  m  such  case  made  and 
provided. 

B.  P.  BuTLBB,  U.  S.  District  Attorney. 


No.  181.  —  Libel  of  htformation  in  kem  against  a  steamboat,  to  becoyeb 

PENALTIES  FOR  NON-INSPECTION  OP  BOILERS,  &C 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

Stat^  for  the  Southern  District  of  New  York. 

The  libel  of  information  of  J.  Prescott  Hall,  Attorney  of  the  United  States 
for  the  said  Southern  District  of  New  York,  who  prosecutes  for  the  said  United 
States  in  this  behalf,  and  being  present  here  in  court,  in  his  own  proper  per- 
son, in  the  name  and  on  behalf  of  the  said  United  States  against  the  steamboat 
Harlequin,  her  tackle,  apparel,  and  furniture,  in  a  cause  of  seizure,  alleges  and 
informs  as  follows : 

First,  That  by  an  act  of  Congress  of  the  United  States  of  America,  approved 
on  the  seventh  dAy  of  July,  in  the  year  one  thousand  eight  hundred  and  thirty- 
eight,  entitled  "An  Act  to  provide  for  the  better  security  of  the  lives  of  pas- 
sengers on  board  of  vessels  propelled  in  whole  or  in  part,  by  steam ;"  it  was 
among  other  things  provided,  that  it  should  be  the  duty  of  the  owners  and 
masters  of  steamboats,  to  cause  the  inspection  required  by  the  fourth  section 
of  said  act,  to  vrit,  an  inspection  of  the  hull  of  such  steamboats,  to  be  made  at 
least  once  in  every  twelve  months.  And  the  examination  required  by  the  fifth 
section  of  said  act,  to  wit,  an  examination  of  the  boilers  and  machinery  of  such 
steamboats,  to  be  made  at  least  once  in  every  six  months. 

That  after  the  passage  of  the  said  act,  to  wit,  on  divers  days  and  times,  be- 
tween the  fifth  day  of  June,  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  forty-nine,  and  the  twentieth  day  of  June,  in  the  year  last  aforesaid, 
a  certain  vessel  being  a  steamboat  called  the  Harlequin,  then  being  owned  in 
whole  or  in  part,  by  a  citizen  or  citizens  of  the  United  States,  to  the  said  at- 
torney unknown,  was  used  and  employed  m  the  transportation  of  passengers, 
and  did  carry  passengers  on  the  navigable  waters  of  the  said  United  States,  to 
wit,  from  Port  Ilichm(md  in  the  State  of  New  York,  in  the  said  Southern  Dis- 
trict of  New  York,  and  Bergen  Point  in  the  State  of  New  Jersey,  the  hull  of 
said  steamboat  not  having  been  inspected  pursuant  to  the  provisions  of  the 
fourth  section  of  said  act  of  Congress,  at  any  time  within  twelve  months  prior 
to  the  said  fifth  day  of  June,  or  the  said  twentieth  day  of  June,  or  any  day 
intervening  between  the  said  fifth  day  of  June,  and  the  said  twentieth  day  of 
June,  in  the  year  one  thousand  eight  hundred  and  forty-nine.  By  reason 
whereof,  and  by  virtue  of  the  said  act  of  Congress,  the  owner  or  owners,  and 
master  of  the  said  steamboat,  being  a  vessel  propelled  in  whole  or  in  part  by 
steam,  forfeited  and  became  liable  to  pay  to  the  said  United  States  the  sum 
of  five  hundred  dollars,  for  the  payment  of  which  sum  the  said  steamboat 
hath  become  liable  to  be  seized  and  proceeded  against  summarily  by  way  of 
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libel,  and  for  the  recoyery  of  whidi,  this  civil  and  maritime  caose  is  now  in- 
stituted. 

8eeond,  That  after  the  passage  of  the  af oresidd  act  of  Congress,  to  wit,  on 
diyers  days  and  times,  between  the  fifth  and  twentieth  days  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty  nine,  a  certain  vessel 
being  a  steamboat,  called  the  Harlequin,  propelled  in  whole  or  in  part  by 
steam,  then  being  owned  by  a  certain  person  or  persons  to  the  said  attorney 
unknown,  then  and  still  being  a  citizen  or  citizens  of  the  United  States,  was 
used  and  employed  in  the  transportation  of  passengers,  and  did  carry  passen- 
gers  on  the  navigable  waters  of  the  United  States,  that  is  to  say,  between  Port 
Richmond  in  the  State  of  New  York,  in  the  Southern  District  of  New  York 
aforesaid,  and  Bergen  Point  in  the  State  of  New  Jersey ;  the  boilers  and 
machinery  of  said  steamboat  not  having  been  examined  pursuant  to  the  pro- 
visions of  the  fifth  section  of  said  act  Congress,  at  any  time  within  six  months 
prior  to  the  said  fifth  day  of  June,  or  the  said  twentieth  day  of  June  or  any 
day  intervening  between  the  said  fifth  day  of  June,  and  the  said  twentieth  day 
of  June,  in  the  year  one  thousand  eight  hundred  and  forty-nine.  By  reason 
whereof  and  by  virtue  of  the  said  act  of  Congress,  the  owner  or  owners  and 
master  of  the  said  steamboat  called  the  Harlequin,  forfeited  and  became  liaUe 
to  pay  to  the  said  United  States  the  further  sum  of  five  hundred  dollars,  for 
the  payment  of  which  sum  the  said  steamboat  hath  become  liable  to  be  seized 
and  proceeded  against  summarily  by  way  of  libel,  and  for  the  recov^y  of 
which  this  civil  and  maritime  cause  is  now  instituted. 

Third,  That  after  the  passage  of  the  said  act,  to  wit,  on  the  twentieth  day 
of  June,  in  the  year  one  thousand  eight  hundred  and  forty-nine,  the  owner  or 
owners  of  a  certain  vessel  being  a  steamboat,  called  the  Harlequin,  propelled 
in  whole  or  in  part  by  steam,  did  transport  passengers,  in  and  on  board  of  said 
vessel,  upon  the  navigable  waters  of  the  said  United  States,  to  wit,  on  waters 
between  Port  Richmond  in  the  State  of  New  York,  in  the  said  Southern  Dis- 
trict of  New  York  and  Bergen  Point  in  the  State  of  New  Jersey,  without  hav- 
ing first  obtained  from  the  proper  ofi&cer,  to  wit,  the  Collector  of  the  Customs 
for  the  Port  and  District  of  the  city  of  New  York,  a  license  under  the  laws  of 
the  United  States,  existing  at  the  time  of  the  passage  of  said  act  That  by 
reason  of  the  premises,  and  by  virtue  of  the  said  act,  the  owner  or  owners  of 
the  said  steamboat  forfeited  and  became  liable  to  pay  to  the  said  United  States 
the  further  sum  of  five  hundred  dollars,  for  the  payment  of  which  sum  the  said 
steamboat  hath  become  liable  to  be  proceeded  against  summarily  by  way  of 
libel,  and  for  the  recovery  of  which  this  dvil  and  maritime  cause  is  instituted. 

Fourth,  That  all  and  singular  the  premises  aforesaid  are  true,  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  of  this  Hon- 
orable .Court. 

Wherefore  the  said  Attorney  of  the  said  United  States,  on  behalf  of  the  said 
United  States,  prays  the  usual  process  and  monition  against  the  said  steamboat, 
and  her  tackle,  apparel,  and  furniture  in  this  behalf  to  be  made,  and  that  all 
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persons  interested  in  the  said  steamboat  and  her  tackle,  apparel,  and  fumitnre, 
may  be  cited  to  answer  the  premises,  and  that  this  Honorable  Court  may  be 
pleased  to  decree  for  the  penalties  aforesaid,  and  that  the  said  steamboat  may 
be  condemned  and  sold  to  pay  the  several  penalties  aforesaid  with  costs,  and 
for  such  other  relief  as  shall  to  law  and  justice  appertain. 

J.  Prbsoott  Hall, 
U.  S.  District  Attorney. 


No.  132.  — A  LIBEL  OF  INFORMATION   IN  REM  AOAINST   A  TE88EL  SEIZED  B7  A 
GOVERNMENT  VESSEL  FOR  BEING  ENGAGED  IN  THE  SLAVE  TRADE. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

llie  libel  of  information  of  J.  Prescott  Hall,  Attorney  of  the  said  United 
States  for  the  said  Southern  District  of  New  York,  who  prosecutes  in  this  behalf 
for  the  said  United  States,  and  being  present  here  in  court  in  his  own  proper 
person,  in  the  name  and  on  behalf  of  the  said  United  States,  against  the  brig 
Susan,  her  tackle,  apparel,  and  furniture,  and  against  all  persons  intervening 
for  their  interest  therein,  in  a  cause  of  seizure  and  forfeiture,  alleges  and 
informs  as  follows  : 

First.  That  the  brig  Perry,  a  commissioned  vessel  of  the  United  States  of 
America,  and  belonging  to  the  navy  thereof,  heretofore,  to  wit,  on  the  fifth 
day  of  February,  in  the  year  one  thousand  eight  hundred  and  forty-nine,  being 
under  the  command  of  John  A.  Davis,  a  lieutenant  commanding  in  the  navy 
of  the  United  States,  did,  on  the  high  seas,  off  the  coast  of  Brazil,  that  is  to 
say,  about  three  miles  outside  of  Round  Island  near  Rio  de  Janeiro,  on.  said 
coast  of  Brazil,  seize  and  take  a  certain  brig  or  vessel  called  the  Susan,  belong- 
ing to  a  citizen  or  citizens  of  the  United  States,  of  the  burthen  of  two  hundred 
and  sixty  tons  or  thereabouts ;  which  said  brig  or  vessel  was  then  and  there 
employed  in  carrying  on  trade,  business,  and  traffic  in  slaves,  contrary  to  the 
true  intent  and  meaning  of  the  act  of  Congress  of  the  said  United  States,  ap- 
proved on  the  tenth  day  of  May,  in  the  year  of  .our  Lord  eighteen  hundred,  en- 
titled **  An  Act  in  addition  to  the  Act  entitled  ^  An  Act  to  prohibit  the  carry- 
ing on  the  slave  tarade  from  the  United  States  to  any  foreign  place  or  country,' " 
and  that  by  reason  of  the  premises  in  this  article  stated,  and  by  force  of  the 
fourth  section  of  the  said  act  of  Congress,  the  said  brig  Susan,  together  with 
her  tackle,  apparel,  and  guns,  and  the  goods  and  effects  (other  than  slaves) 
found  on  board  thereof,  became  and  were  forfeited. 

Second,  That  the  said  brig  Perry,  being  commissioned,  belonging  to  the  navy, 
and  commanded  as  in  the  preceding  article  is  alleged,  did,  heretofore,  on  the 
fifth  day  of  February,  in  the  year  1849,  on  the  high  seas,  and  at  or  about  the 
point  or  place  in  said  preceding  article  mentioned,  seize  and  take  the  said  brig 
Susan,  which  said  brig  was  then  and  there  employed  in  carrying  on  trade,  busi- 
ness, and  traffic  in  slaves,  contrary  to  the  true  intent  and  meaning  of  the  act 
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of  Congress,  of  the  said  United  States,  approyed  on  tlie  twenty-second  day  of 
Blarch,  in  the  year  1794,  entitled  '^  An  Act  to  prohibit  the  carrying  on  of  Uie 
shive  trade  from  the  United  States  to  any  foreign  pUoe  or  country,  and  that  by 
reason  of  the  premises  in  this  article  stated,  and  by  force  of  the  before  men- 
tioned fourth  section  of  the  said  act  of  (congress,  approved  on  the  tenth  day  of 
May,  in  the  year  1800,  the  said  brig  Susan,  together  with  her  tackle,  appard, 
and  guns,  and  the  goods  and  effects  (other  than  slaves)  found  on  board  there- 
of, became  and  were  forfeited." 

Third.  That  on  board  said  brig  Susan  were  found  two  blacks  or  mulattoes, 
supposed  to  be,  or  at  and  before  the  time  of  said  seizure  before  alleged,  to  have 
been,  slaves. 

Fourth,  That  the  said  brig  Susan  was  heretofore,  on  or  about  the  eighth  day 
of  July,  in  the  year  1848,  by  some  person  or  persons,  being  a  citizen  or  dtizais 
of  the  said  United  States,  or  resident  within  the  same,  to  the  said  attorney  un- 
known, fitted  out  within  the  port  of  New  York  in  the  Southern  District  of  New 
York,  and  caused  to  sail  from  and  out  of  said  port,  for  the  purpose  of  carrying 
on  trade  and  traffic  in  slayes,  to  some  forei^  country,  to  the  said  attorney  un- 
known, and  for  the  purpose  of  procuring  from  some  forei^  country,  to  the 
said  attorney  unknown,  the  inhabitants  of  that  country,  to  be  transported  to 
some  other  foreign  country,  to  said  attorney  also  unknown,  contrary  to  the  pro- 
visions of  the  first  section  of  the  act  of  Congress  of  the  said  United  States,  ap- 
proved on  the  twenty-second  day  of  March,  in  the.  year  1794,  entitled  "An  Act 
to  prohibit  the  carrying  on  the  slave  trade  from  the  United  States  to  any  foreign 
place  or  country." 

Fifth,  That  the  said  brig  Susan,  being  the  property  of  and  owned  by  a  certain 
person  or  certain  persons  being  a  citizen  or  citizens  of  said  United  States,  or  re- 
siding therein,  was  heretofore,  to  wit,  on  the  fifth  day  of  February,  in  the  year 
1849,  employed  and  made  use  of  by  some  person  or  persons  being  a  citizen  or 
citizens  of  said  United  States,  or  residing  within  the  same,  to  the  said  attorney 
unknown,  in  the  transportation  and  carrying  of  slaves  from  some  foreign 
country  or  place,  to  the  said  attorney  unknown,  to  some  other  foreign  country 
or  place,  to  the  said  attorney  unknown,  contrary  to  the  provisions  of  the  first 
section  of  the  act  of  Congress  of  the  said  United  States,  approved  on  the  tenth 
day  of  May,  in  the  year  1800,  entitled,  **  An  Act  in  addition  to  the  Act  entitled 
'  An  Act  to  prohibit  the  carrying  on  the  slave  trade  from  the  United  States  to 
any  foreign  place  or  country.' " 

Sixth,  That  the  said  brig  Susan,  being  the  property  of  and  owned  by  cit- 
izens of  the  said  United  States,  was  heretofore,  on  the  fifth  day  of  February,  in 
the  year  1849,  employed  and  made  use  of  in  the  transportation  and  carrying  of 
slaves,  from  some  foreign  coimtry  or  place  to  the  said  attorney  unknown,  to 
some  other  foreign  country  or  place  to  the  said  attorney  also  unknown,  contraiy 
to  the  provisions  of  the  said  first  section  of  the  act  of  Congress  in  the  preceding 
article  specified. 

Seventh,  That  the  said  brig  Susan,  being  the  property  of  and  owned  by  dti- 
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zOas  of  tKe  said  United  States,  was  heretofore,  on  the  fifth  day  of  February, 
in  the  year  1849,  employed  and  made  use  of  in  the  transportation  and  carry- 
ing of  slaves  from  some  foreign  comitry  or  place,  to  wit,  from  the  coast  of 
Africa,  to  some  other  foreign  country  or  place,  to  wit,  to  the  Empire  of  Brazil, 
and,  to  wit,  from  the  Empire  of  Brazil  to  the  coast  of  Africa,  contrary  to  the 
provisions  and  the  form  and  effect  of  the  said  first  section  of  the  said  act  of 
Congress,  in  the  fifth  article  of  this  libel  mentioned. 

Eighth  That  the  said  brig  Susan,  together  wit^i  her  tackle,  apparel,  furni- 
ture, appurtenances,  guns,  and  the  goods  and  effects  found  on  1)oard  thereof, 
having  been  so  seized  as  aforesaid,  has  been  sent  to  the  United  States  for  ad- 
judication, and  is  now  lying  within  the  Southern  District  of  New  York  and 
VFithin  the  jurisdiction  of  this  court. 

Nmth,  That  by  reason  of  all  and  singular  the  premises  aforesaid,  and  by 
force  of  the  statutes  in  such  case  made  and  provided,  the  aforementioned  brig 
Susan,  together  with  her  tackle,  apparel,  furniture,  appurtenances,  guns,  and 
the  said  goods  and  effects  became  and  are  forfeited  to  the  United  States. 

Tenth,  That  all  and  singular  the  premises  aforesaid  are  and  were  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  of 
this  Honorable  Court 

Wherefore  the  said  attorney  prays  the  usual  process  of  attachment  against 
the  said  brig,  her  tackle,  apparel,  furniture,  appurtenances,  and  guns,  and  the 
goods  and  effects  on  board  of  her,  and  the  monition  of  this  Honorable  Court 
in  this  behalf  to  be  made,  and  that  all  persons  interested  in  the  before  men- 
tioned brig,  her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  said 
goods  and  effects  found  on  board  thereof,  may  be  cited  to  answer  the  premises, 
and  all  due  proceedings  being  had  thereon,  that  the  said  brig,  her  tackle,  ap- 
parel, furniture,  appurtenances,  guns,  and  the  goods  and  effects  found  on 
board  thereof,  may,  for  the  causes  aforesaid,  and  others  appearing,  be  con- 
demned by  the  definitive  sentence  and  decree  of  this  Honorable  Court  as  f  or- 
felted  to  the  United  States,  according  to  the  form  of  the  statutes  of  said 
United  States  in  such  case  made  and  provided,  and  that  the  said  brig,  her 
tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  goods  and  effects  found 
on  board  thereof,  may  be  sold  and  the  proceeds  thereof  distributed  and  dis- 
posed of  according  to  law. 

J.  Pbesgott  Hall, 

U.  S.  Dist.  Att'y. 


No.  138.  — LmsL  m  febsonam  bt  a  chabtebeb  on  a  yebbal  chabtbb. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  libel  and  complaint  of  William  Quirk,  of  Wilmington,  North  Carolina, 
against  Peter  Clinton  and  John  G.  Attridge,  in  a  cause  of  contract,  civil  and 
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maritime,  and  therenpon  tlie  said  William  Quirk  alleges  and  articulately  pro- 
pomidfl  as  follows : 

First  That  the  said  Peter  Clinton  being  part  owner,  and  the  said  John  G. 
Attridge  part  owner  and  master  of  the  brig  Growler,  of  New  York,  on  or 
about  the  sixteenth  day  of  June,  1848,  by  James  Smith,  his  agent  and  broker, 
chartered  said  brig  to  the  libellant  for  a  voyage  from  the  port  of  New  York 
to  Wilmington,  North  Carolina,  and  thence  to  London,  to  be  provided  with, 
and  to  carry  a  full  cargo  of  turpentine  under  and  on  deck,  from  Wilming- 
ton to  London,  at  the  freight  of  four  shillings  sterling  per  barrel  for  turpen- 
tine under  deck,  and  three  shillings-  and  sixpence  sterling  per  barrel  on 
deck,  and  primage  of  five  per  cent  on  the  amount  of  freight,  the  amount  of  the 
charter  to  be  paid  on  the  discharge  of  the  cargo  in  London ;  fifteen  running 
lay  days  in  Wilmington,  for  loading,  and  fourteen  running  lay  days  in  Lon- 
don, for  discharging.  The  vessel  to  leave  New  York  for  Wilmington  on  or 
before  the  twentieth  day  of  JHme,  then  instant,  and  in  case  there  should  not  be 
thirteen  feet  of  water  on  the  bar  at  Wilmington,  the  libellant  was  to  pay  light- 
erage on  the  cargo,  sufficient  to  load  her  to  thirteen  feet  draft,  and  the  vessel 
to  be  consigned  in  Wilmington  to  J.  &  D.  McHea,  and  in  London  to  Charles 
Briggs. 

Second.  That  said  charter  was  made  verbally  and  not  in  writing ;  and  a  few 
days  after  the  same  was  so  agreed  on,  the  said  defendants  having  had  a  better 
offer  for  said  vessel,  as  the  libellant  has  been  informed  and  believes,  chartered 
her  to  other  persons  for  a  different  voyage,  and  refused  to  complete  and  fulfil 
said  charter  to  the  libellant. 

Third,  That  the  libellant  has  lost  and  sustained  damage  to  the  amount  of 
six  hundred  and  twenty-dollars  and  upwards,  which  he  insists  the  said  defend- 
ants are  bound  in  law  to  pay  him,  but  which  the  defendants  refuse  to  pay. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court 

Wherefore  the  libellant  prays,  that  a  warrant  of  arrest,  in  due  form  of  law, 
according  to  the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  Peter  Clinton  and  John  G. 
Attridge,  and  that  they  may  be  compelled  to  appear  and  answer  upon  oath  all 
and  singular  the  matters  aforesaid,  and  if  they  cannot  be  found,  that  an  attach- 
ment may  issue  against  their  goods  and  chattels^  and  if  none  be  found,  that 
their  credits  and  effects  in  the  hands  of  Matthew  Clinton  and  Peter  Clinton, 
of  said  district,  garnishees,  be  attached,  and  that  this  Honorable  Court  would 
be  pleased  to  decree  payment  of  the  damages  aforesaid,  with  costs,  and  that 
the  Ubellant  may  have  such  other  and  further  relief  as  he  may  be  entitled  to 
receive. 

William  Qutrx, 
By  jAitfES  Smith, 

His  Attorney  and  Agent, 


» 
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'  Sworn  to  this  second  day  of  August,  by 
James  Smith,  the  attorney  in  fact  and 
agent  of  the  libellant,  who  is  absent 
more  than  100  miles  from  the  dty  of 
New  York,  before  me, 

Oboboe  W.  Morton,  U.  S.  Commissioner. 

BuBB  &  Benedict,  Proctors. 


No.  184.  —  Pbocbbdikos  ukdbb  the  **  act  to  limit  the  liability  of  ship- 

OWNEBS,    9   STAT.    AT   L.    635.* — PETITIOX    BT   CLADCANT   TO   BOND   VESSEL 
LIBELLED. 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court  of  the 

United  States  for  the  Eastern  District  of  New  York. 

The  petition  of  **The  Norvrich  and  New  Yoric  Transportation  Company,'* 
respectfully  showeth : 

That  your  petitioners  are  a  foreign  corporation,  created  by,  and  existing 
under  the  laws  of  the  State  of  Connecticut,  and  are  the  sole  owners  of  the 
said  steamboat  City  of  Norwich,  her  engine,  tackle,  apparel,  and  furniture. 

That  early  in  the  morning  of  the  eighteenth  day  of  April  last  past,  a  col- 
lision occurred  upon  the  waters  of  Long  Island  Sound,  near  Huntington  Light, 
on  said  Long  Island  Sound,  between  the  said  steamboat  City  of  Norwich,  an 
American  vessel,  of  which  your  petitioners  were  then  the  owners,  and  the 
schooner  or  vessel  called  the  General  S.  Yan  Yliet,  the  said  steamboat  being 
then  bound  on  her  regular  trip  from  the  city  and  port  of  New  London,  in  the 
State  of  Connecticut,  to  the  city  and  port  of  New  York,  with  a  cargo  consist- 
ing of  goods,  wares,  and  merchandise  on  board. 

That  in  consequence  of  such  collision,  the  said  steamboat  was  set  on  fire,  and 
soon  afterwards  sunk,  with  all  her  said  cargo  on  board  of  her. 

That  such  collision  and  fire  were  occasioned  or  incurred  without  the  design, 
neglect,  privity,  or  knowledge  of  your  petitioners. 

That  on  or  about  the  twenty-third  day  of  August  last  past,  the  libel  herein 
was  filed  by  the  above-named  libellants  against  the  said  steamboat,  Ac,  to  re- 
cover the  sum  of  eight  thousand  dollars  for  damages,  which  the  libellants 
allege  they  have  sustidned  by  reason  of  the  destruction  of  certain  articles  os 
merchandise  specified  in  said  libel,  which,  it  is  therein  alleged,  were  shipped 
on  board  of  said  steamboat,  and  upon  the  filing  of  said  libel,  process  was 
issued  out  of  this  court,  at  the  instance  of  the  said  libellants,  under  which  the 
said  steamboat,  Ac  (the  same  having  been  raised  and  brought  to  the  port  of 
New  York),  was  seized  by  the  Marshal  of  the  said  Eastern  District,  and  is  now 
in  the  custody  of  this  court 

That  the  said  steamboat  City  of  Norwich  was  freighted  with  a  largo 
cargo,  consisting  of  goods,  wares,  and  merchandise,  consigned  and  belonging 

*  Vide  ante,  page  494. 
40 
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to  a  very  large  number  of  individuals,  companies,  and  firms,  whose  names  are 
unknown'  to  your  petitioners,  and  the  same  was  to  be  deliyered  by  said  steam- 
boat at  the  city  of  Kew  York,  and  that  by  reason  of  the  said  collision  and 
fire,  the  said  steamboat  became  a  total  wreck  and  was  unable  to  proceed  on 
her  said  trip  aforesaid. 

And  your  petitioners  further  show  that  the  owners  and  consignees  of  the 
goods  on  board  of  said  steamboat  were  yery  numerous,  and  your  petitionerB 
have  reason  to  believe  and  do  believe,  that  in  addition  to  the  claim  made  by 
the  libellants  herein  other  claims  on  behalf  of  the  owners  of  other  portions  of 
said  cargo  on  board  of  said  steamboat  at  the  time  of  said  collision  and  fire, 
will  be  made  against  your  petitioners,  as  owners  of  the  said  steamboat,  &a,  or 
against  the  said  steamboat,  her  engine,  tackle,  apparel,  and  furniture,  and  suits 
and  proceedings  will  be  instituted  to  recover  the  same,  which  claims,  if  estab- 
lished, will  greatly  exceed  the  value  of  said  steamboat,  Ac,  and  of  her  freight 
pending  at  the  time  of  such  collision,  fire,  and  loss. 

Your  petitioners  therefore  pray  that  they  may  be  declared  as  entitled  to  the 

benefit  of  the  act  of  Congress  of  the  United  States,  entitled  **  An  Act  to  Limit 

the  Liability  of  Ship-Owners,  and  for  other  purposes,"  passed  on  the  third  day 

of  March,  1851  (9  U.  8.  Stat  at  Large,  page  685),  that  the  said  steamboat,  her 

engine,  tackle,  apparel,  and  furniture,  and  her  freight  then  pending  at  the  time 

of  the  said  collision  and  fire,  may  be  appraised  by  appraisers  to  be  appointed 

by  this  court.    That  your  petitioners  may  be  authorized  to  give  a  stipulation 

with  good  and  sufficient  sureties,  according  to  the  rules  and  practice  of  this 

court  for  such  appraised  value,  such  stipulation  to  be  for  the  benefit  of  the 

libellants  herein  (in  case  they  shall  establish  the  liability  of  the  said  steamboat) 

and  of  all  other  claimants  who  may  by  actions  or  otherwise  intervene,  and 

prove  to  be  legally  entitled  to  compensation  for  losses  sustained  by  reason  of 

said  collision  and  fire,  in  proportion  to  the  amount  of  the  respective  losses 

of  all  such  claimants,  and  that  upon  the  due  execution  of  such  stipulation, 

the  said  steamboat,  her  engine,  tackle,  apparel,  and  furniture,  as  well  as  the 

owners  thereof,  may  be  discharged  from  all  liability  for  all  losses  incurred  by 

reason  of  such  collision  and  fire,  and  that  your  petitioners  may  have  such  other 

or  further  relief  as  may  be  just  and  proper  in  the  premises,  and  as  this  cpurt 

shall  be  pleased  to  grant. 

And  they  will  ever  pray,  &c 

The  N.  &  N.  Y.  Traks.  Co. 

By  Davtd  Smith,  Pres.     [l.  s.] 
J.  W.  C.  Leveridge,  Proctor. ' 


JTo.  185.  — Verification  when  a  corporation  is  a  party,  by  an  officer 

op  such  corporation. 

Sautliem  District  of  New  Jc^rl*,  w.  1 

David  Smith  of  the  city  of  Norwich,  and  State  of  Connecticut,  being  duly 
sworn,  says  that  he  is  the  president  of  the  Norwich  and  New  York  Transports- 
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tion  Company,  the  petitioners  named  in  the  above  petition,  and  one  of  the 
officers  of  said  company ;  that  ths  seal  affixed  to  the  above  petition  is  the  cor^ 
porate  seal  of  the  said  company,  and  was  affixed  thereto,  by  authority  of  said 
company,  and  deponent  signed  the  same  as  such  president  by  like  authority. 
And  the  deponent  further  says  that  he  has  heard  the  above  petition  read  and 
knows  the  contents  thereof,  and  that  the  same  is  true,  of  his  own  knowledge, 
except  as  to  the  matters  therein  stated  to  be  upon  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 


Sworn,  this  2d  day  of  October,  1866, 
before  me, 

Geo.  F.  Betts, 

TJ«  &  Commissioner. 


Davtd  Smith,  President. 


No.  186.  —  NoncB  of  motion  on  tiik  FoasooiNa  pbtition. 

Sib,  — Please  to  take  notice  that  upon  the  annsxed  petition  and  the  daim* 

herein,  and  the  libel,  process,  and  proceedings  in  this  cause,  an  application  will 

be  made  to  this  court  at  Chambers  of  the  Judge  thereof  in  the  United  States 

Court  Room  Building,  in  the  city  of  Brooklyn,  on  the  eighth  day  of  October 

instant,  at  eleveti  o^  clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  an  order  in  accordance  with  the  prayer  of  the  said 

petition. 

Dated  October  2d,  1866. 

Youre,  &a, 

J.  W.  C.  Leveridob, 

^  Proctor  for  Petitioners,  Owners,  and  Claimants. 

To  H.  C.  Place,  Es<j[., 

Proctor  for  Libellants* 


No.  137.  — Order  for  a  reference  to  ascertain  and  report  the  present 

VALUE  OF   THE  VESSEL,  AND  THAT  THE  CLAIMANTS    GIVE  A  STIPULATION  Uf 
THE  AMOUNT  SO  REPORTED. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of  America,  for 
the  Eastern  District  of  New  York,  held  at  the  United  States  Court  Rooms  ia 
the  city  of  Brooklyn,  on  the  twenty-sixth  day  of  January,  in  the  year  of  Our 
Lord  one  thousand  eight  hundred  and  sixty,  seven. 

Present,  The  Honorable  Charles  L.  Benedict,  District  Judge. 

On  reading  and  filing  the  petition  of  **The  Norwich  and  New  York  Tramp- 
portation  Company,"  the  owners  and  claimants  of  the  above-named  steamboat 
City  of  Norwich,  her  engine,  tackle,  apparel,  and  furniture,  together  with  ad- 
mission of  service  thereof,  and  of  notice  of  motion  on  the  Proctor  of  the  lib- 
ellants  herein,  and  due  proof  having  been  filed  of  the  publication  of  an  order 
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heretofore  made  in  this  cause,  requiring  all  parties  having  claims  agaiiist  tlia 
said  steamboat,  or  her  owners,  arising  out  of  the  collision,  fire,  and  loss,  men- 
tioned in  said  petition,  to  show  cause,  if  any  they  haye,  why  the  prayer  of  the 
said  petitioners  should  not  be  granted,  &c. ,  and  after  hearing  the  counsd.  of  the 
said  petitioners  in  support  of  the  said  petition,  and  R  H.  Huntley,  Esq^  of 
counsel  for  the  libellants  in  this  cause,  and  also  the  counsel  for  other  parties 
who  claim  damages  by  reason  of  losses,  alleged  to  have  been  sustained  by 
them,  occasioned  by  the  collision  and  fire  mentioned  in  said  petition,  in  op- 
position thereto,  and  the  owners  and  claimants  of  the  said  steamboat,  &c., 
haying  thereafter  applied  to  bond  the  said  steamboat,  according  to  the  rules 
and  practice  of  this  court,  in  admiralty,  and  it  appearing  that  the  present 
value  of  the  said  steamboat,  &c.,  is  the  same  as  her  Talue  immediately  previous 
to  said  accident,  and  mature  deliberation  being  thereupon  had,  it  is,  6n  motion 
of  J.  W.  C.  Levmdge  of  counsel  for  said  petitioners,  ordered,  that  it  be  re- 
ffiired  to  Charles  W.  Newton,  Esq.,  one  of  the  commissioners  of  this  court, 
upon  at  least  two  days^  notice  to  all  proctors  for  the  libellants,  who  have  filed 
libels  against  the  said  steamboat  to  ascertain,  appraise,  and  report  to  this  court 
the  present  value  of  the  said  steamboat,  her  engine,  tackle,  &c,  and  that  upon 
the  coming  in  of  said  report,  the  said  the  Norwich  and  New  York  Transpcnv 
tation  Company  as  such  owners  and  claimants  of  said  steamboat,  &c,  give  a 
stipulation  with  suf^dent  sureties  according  to  the  course  and  practice  of  this 
court  on  the  bonding  of  vessels,  in  the  amount  so  reported,  and  that  such 
astipulation  be  for  the  benefit  of  the  libellants  herein  (in  case  they  shall  estab- 
lish the  liability  of  the  said  steamboat),  and  of  all  persons  and  parties  who  may 
%iy  due  proceedings  in  this  court  show  themselves  entitled  to  liens  upon  said 
"vessel,  by  reason  of  such  collision  and  fire,  and  that  upon  the  entering  into 
aand  filing  of  such  stipulation,  the  said  steamboat,  her  engine,  boiler,  tackle, 
'itpparel,  and  furniture  be  discharged  from  all  liability  for  losses  and  damages 
(Occasioned  to  all  the  parties  for  whose  benefit  the  said  stipulation  is  g^ven. 

And  it  is  further  ordered  that  the  said  libellants,  and  all  other  persons  and 
parties  having  liens  on  the  said  steamboat,  her  engine,  boiler,  tadcle,  apparel, 
and  furniture,  for  loss  or  damage  by  reason  of  such  collision  and  fire  be,  and 
they  Mie  hereby  declared  to  be  bound  by  this  order. 

Samttel  T.  Joinss,  Clerk. 


l?o.  Tt38.  —  Stipulation  fob  value  in  pubsuancb  op  the  fobegoing  cedes. 

District  <yOwrt  of  the  United  States  Eastern  District  of  Neu>  Torit,  in  Admi- 
ralty^ 

'Whereas  a  libel  was  filed  on  the  twenty-fourth  day  of  August  in  the  year  of 
our  Lord  one  thousand  «ight  hundred  and  sixty-six,  by  George  Place  and 
Charles  Place  against  the  steamboat  or  vessel  called  the  City  of  Norwidi, 
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her  engine,  tackle,  i^parel,  and  fomitare,  for  the  reasons  and  causes  in  the 
said  libel  mentioned. 

And  whereas  the  said  steamboat  City  of  Norwich,  &c,  is  in  the  custody  of 
the  marshal  of  this  district,  under  the  process  issued  in  pursuance  of  the  prayer 
of  said  libeL 

And  whereas,  since  the  filing  of  said  libel,  certain  other  libels  have  been, 
filed  for  and  in  behalf  of  certain  other  libellants  against  the  said  steamboat, 
&a,  for  the  reasons  and  causes  in  the  respective  libels  mentioned  and  set 
forth,  and  the  said  yessel  is  also  in  the  custody  of  said  marshal  under  the 
process  issued  in  pursuance  of  the  prayers  of  said  libels  respectiyely. 

And  whereas,  upon  the  petition  of  "  The  Norwich  and  New  York  Transporta- 
tion Oompany,^^  as  sole  owners  and  claimants  of  the  said  steamboat,  &c, ,  an  order 
was  made  and  entered  in  this  cause  on  the  twenty-sixth  day  of  January  last 
past,  whereby  it  was  ordered  that  it  be  referred  to  Charles  W.  Newton,  Esq.,  one 
of  the  commissioners  of  this  court,  upon  at  least  two  days*  notice  to  all  the 
proctors  for  the  libellants  who  have  filed  libels  against  the  said  steamboat,  to 
ascertain,  appraise,  and  report  to  this  court  the  present  value  of  the  said  steam- 
boat, her  engine,  tackle,  ^bc.,  and  that  upon  the  coming  in  of  the  said  report, 
the  said  *^The  NcMrwich  and  New  York  Transportation  Company,**  as  such 
owners  and  claimants  of  said  sljeamboat,  &c.,  have  leave  to  give  a  stipulation 
with  ^fi&dent  sureties  according  to  the  course  and  practice  of  this  court  on  the 
bonding  of  vessels  in  the  amount  so  reported,  and  that  such  stipulation  be  for 
the  benefit  of  the  libellants  herein  (in  case  they  should  establish  the  liability 
of  the  said  steamboat),  and  of  all  persons  and  parties  who  might  by  due  pro- 
ceedings in  this  court  show  themselves  entitled  to  liens  upon  said  vessel  by 
reason  of  the  collision  and  fire  mentioned  in  the  said  petition,  and  that  upon 
the  entering  into  and  filing  of  such  stipulation,  the  said  steamboat,  her  engine, 
boiler,  tackle,  apparel,  and  furniture,  should  be  discharged  from  all  liability 
for  losses  and  damages  occasioned  to  all  the  parties  for  whose  benefit  the  said 
stipulation  should  be  given,  and  in  and  by  which  said  order  it  was  further 
ordered,  that  the  said  libellants  and  all  other  persons  and  parties  having 
liens  on  the  said  steamboat,  her  engine,  boiler,  tackle,  apparel,  and  furniture, 
for  loss  or  damage  by  reason  of  such  collision  and  fire,  should  be  and  they 
were  declared  to  be  bound  by  said  order,  as  by  reference  to  the  said  petition 
and  order  now  on  filei  in  the  office  of  the  derk  of  this  court,  will  more  fully 
appear. 

And  whereas  the  said  commissioner,  in  pursuance  of  said  order,  has  made 
his  report  to  this  court,  from  which  it  appears,  that  from  the  proofs  taken  by 
him,  he  did  find  the  present  value  of  the  said  steamboat  City  of  Norwich,  her 
tackle,  &C.,  to  be  the  sum  of  seventy  thousand  dollars  ($70,000),  as  it  appears 
by  his  said  report  now  on  file  in  the  office  of  the  clerk  of  this  court,  which 
said  report  has  been  confirmed.  And  whereas  the  undersigned  '*  The  Norwich 
and  New  York  Transportation  Company  **  above  named,  have  filed  a  claim  to 
said  steamboat,  &c.,  as  sole  owners  thereof  on  each  of  the  actions  already  com- 
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mcnced  in  this  court,  and  as  such  claimants  and  owners  with  their  sureties,  the 
parties  thereto,  have  applied  to  the  court  for  leave  to  give  this  stipulation  and 
to  have  the  same  stand  in  place  of  the  said  steamboat,  &c,,  to  be  enforced  in 
such  manner  as  the  court  may  from  time  to  time  order  and  direct  for  the  bene- 
fit respectively  Of  all  parties  who  have  already  filed  or  may  hereafter  file  libehi 
in  this  court  against  the  said  steamboat,  &c,  to  establish  or  enforce  any  lien 
or  claim  upon  or  against  her  arising  out  of  the  said  collision  and  fire.  And 
the  undersigned,  the  parties  hereto,  hereby  consenting  and  agreeing,  that  the 
said  claimants  and  owners  "The  Norwich  and  New  York  Transportation  Com- 
pany,^* parties  hereto,  in  all  cases  in  which  libels  may  hereafter  be  filed  in  this 
court,  against  the  said  steamboat,  &c,  to  enforce  liens  or  claims  upon  or  against 
the  said  steamboat,  &c.,  by  reason  of  said  collision  and  fire,  upon  notice  thereof 
to  them  or  to  J.  W,  C.  Leveridge.  Esq.,  their  proctor,  or  to  sudi  other  proctor  as 
may  be  substituted  in  his  stead  herein,  to  be  given  by  publication  or  otherwise^ 
as  the  court  may  direct,  will,  within  the  time  limited  by  the  court,  enter  an 
appearance  in  such  causes,  without  service  of  process,  which  is  hereby  waived ; 
and  that  in  default  of  each  appearance,  such  procee^gs  may  be  had  and  sndi 
decree  made  in  such  causes  respectively  as  to  the  court  may  seem  proper,  and 
with  the  like  effect  as  if  said  owners  and  claimants,  and  their  sureties  the  par- 
ties hereto,  had  appeared  and  consented  thereto,  and  the  parties  hereby  further 
consenting  and  agreeing  that  they  will,  to  the  extent  of  the  amount  of  this  stip- 

* 

ulation,  abide  by  and  perf  onn  all  orders  and  decrees  of  this  court  made  or  to  be 
made  in  any  proceeding  taken  or  to  be  taken  in  this  court,  or  in  any  appellate 
court  to  secure  the  payment  of  any  lien  upon  the  said  steamboat,  her  engine, 
machinery,  and  furniture,  in  place  of  which  this  stipulation  is  substituted,  which 
may  have  arisen  by  reason  of  the  collision  and  fire  above  referred  to,  and  that 
in  case  of  default  or  contumacy  on  the  part  of  the  said  owner  or  claimants  or 
their  sureties,  execution  or  executions  not  in  all  to  exceed  the  amount  of  this 
stipulation  for  the  value  of  said  steamboat,  to  wit,  seventy  thousand  dollars 
with  interest  thereon  from  this  date,  may  issue  against  their  goods,  chattels, 
and  lands.  Now  therefore  the  condition  of  this  stipulation  is  sudi  that  if  the 
stipulators  undersigned,  shall,  upon  the  final  order  or  decree  of  the  said  district 
court  made  and  entered  in  the  above  suit,  or  in  any  suit  or  proceeding  com- 
menced or  which  may  be  commenced  in  said  court  to  establish  and  enforce  any 
lien  or  claim  upon  the  said  steamboat,  &c,  by  reason  of  the  collision  and  fire  in 
the  aforesaid  libel  and  in  the  said  petition  mentioned,  or  upon  the  final  decree 
of  any  Appellate  court,  to  which  any  or  either  of  such  suits  or  proceedings  may 
be  carried,  and  upon  notice  of  such  order  or  decree  to  the  parties  hereto  or 
either  of  them,  or  to  J.  W.  C.  Leveridge,  proctor  for  the  claimants  of  said  steam- 
boat, &c,  or  to  such  proctor  as  may  be  substituted  in  his  stead  herein,  abide  by 
all  interlocutory  orders  and  decrees  of  the  court,  and  pay  the  money  awarded 
to  the  respective  parties  in  and  by  all  such  final  decrees  rendered  by  this  court 
or  the  appellate  court  (if  any  appeal  intervene)  not  exceeding  in  the  aggregate 
the  said  sum  of  seventy  thousand  dollars  with  interest  thereon  from  the  date 
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hereof,  then  tMs  stipulation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 
Taken,  and  acknowledged  this 
28th  day  of  March,  1867, 
before  me, 

Chables  W.  Newton,  U.  8.  Commissioner. 

The  Norwich  &  N.  Y.  Trans.  Co. 
By  Julius  Webb,  GenL  Manager. 

Jahbs  L.  Day.  [l.  s.] 

Albert  Clark.  .               [l.  s.] 

E.  A.  PlcKER.  [l.'s.] 

John  Englis.  [l.  b.] 

Eastern  District  of  New  Yorlc^  ss, 

Albert  Clark,  James  L.  Day,  John  Englis,  and  Elisha  A.  Packer,  parties  to 
the  above  stipulation,  l>eing  duly  sworn,  depose  and  say  that  he  is  worth  the 
sum  of  over  and  above  all  his  just  debts  and 

liabilities,  and  that  they  each  reside  in  the  State  of  New  York. 
Sworn  to,  this  28th  day  of  March,  1867,    , 
before  me, 

Charles  W.  Newton,  U.  S.  Commissioner. 

Albert  Clark. 
James  L.  Day. 
John  Enqlis. 
E.  A.  Packer. 


No.  189.  —  Libel  against  vessel  BONDfO),  by  freighter,  for  damages  sus- 
tained in  consequence  of  collision. 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  t)ie  District  Court  of  the 

United  States  for  the  Eastern  District  of  New  York. 

The  amended  libel  of  Gkorge  Place  and  Charles  Place,  partners  under  the 
firm  name  of  G.  &  C.  Place,  against  the  steamboat  City  of  Norwich,  her  engines, 
boilers,  tackle,  apparel,  and  furniture,  whereof  **The  Norwich  a^d  New  York 
Transportation  Company,^'  a  foreign  corporation,  organized  under  the  laws 
of  the  State  of  Connecticut,  are  the  owners  and  were  so  at  the  time  of  the  colli- 
sion hereinafter  set  forth,  alleges : 

First*  That  before  and  at  the  time  of  the  collision  hereinafter  mentioned, 
these  libellants  were  the  owners  of  one  locomotive  driving-wheel  lathe,  with 
fixtures  and  appurtenances  complete;  two  engine  lathes,  with  fixtures  and 
appurtenances,  and  six  hand  lat&es,  with  fixtures  complete. 

The  value  of  which  was  in  the  aggregate  eight  thousand  dollars. 

Beeond.  Libellants  further  allege  on  information  and  belief,  that  said  last 
moitioned  machinery  and  toob  were  placed  upon  said  steamboat  City  of  Nor- 
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wich,  at  Korwichf  in  the  State  of  Connecticut,  on  the  serenteenth  day  of  Aprils 
1866,  to  be  transported  to  the  city  of  New  York. 

Third,  Libelli^its  farther  allege  on  information  and  belief,  that  on  the  even- 
ing of  the  seventeenth  day  of  April,  1866,  aforesaid,  the  said  steamboat  sailed 
from  Norwich,  in  the  State  of  Connecticut,  for  the  port  of  New  York,  with  the 
said  machinery  and  tools  on  board  in  good  order  and  well  conditioned. 

That  while  on  her  voyage,  and  upon  Long  Island  Sound,  about  seven  or  eight 
miles  north-westerly  of  Eaton's  Neck,  between  half -past  three  and  four  o^dock, 
on  the  morning  of  April  eighteenth,  1866,  said  steamboat  came  in  collision, 
with  a  schooner  named  General  S.  Van  Vliet,  whereof  William  A.  Wright 
was  commander. 

That  in  consequence  of  said  collision,  the  said  steamboat  was  set  on  fire  and 
partially  burned,  finally  sinking  with  all  her  freight  on  board. 

That  at  the  time  of  said  collision,  the  wind  was  about  north-east  by  east,  a 
light  breeze  of  about  three  or  four  knots. 

The  said  schooner  was  beating  down  the  sound,  for  New  Haven,  and  the 
steamboat  going  up  the  sound  bound  for  New  York  as  aforesaid. 

The  steamboat  was  moving  at  the  rate  of  ten  or  twelve  knots. 

That  said  steamboat  was  about  twelve  hundred  tons  burthen.  The  schooner 
was  on  her  starboard  tack,  standing  nearly  north,  and  the  course  of  the  steam- 
boat was  west  by  south. 

That  the  schooner  had  her  lights  properly  set,  and  at  the  time  of,  and  for  a 
long  time  prior  to  the  collision,  they  were  burning  brightly,  so  that  they  could 
have  been  seen  at  a  great  distance  and  in  time  to  avoid  the  collision,  had  the 
ofScers  and  crew  of  the  steamboat  been  diligent  and  careful  in  the  manage- 
ment thereof. 

But  these  libellants  allege  on  information  and  belief,  that  said  steamboat 
was  carelessly  and  negligently  ^lanaged  by  the  officers  and  crew  thereo:^  and 
that  said  officers  and  crew,  or  those  who  were  on  the  watch  were  either  n^ligent 
in  not  discovering  said  schooner  in  time  to  avoid  such  collision,  or  seeing  said 
schooner  and  her  lights,  were  grossly  negligent  in  not  causing  said  steamboat 
to  be  stopped  before  colliding,  or  causing  her  course  to  be  changed. 

Fourth,  That  these  libellants  have  sustained  damage  by  the  loss  of  said 
machinery,  tools,  &c.,  in  the  sum  of  eight  thousand  dollars,  which  the  owners 
of  said  steamboat  refuse  to  pay. 

Wherefore,  libellants  pray  process,  &c.,  as  prayed  for  in  the  original  libel, 
heretofore  filed  by  the  libellants  against  said  steamboat,  her  engines,  boilers, 

&C. 

Gbobgb  Place. 
Chablbs  Place. 
Sworn,  this  29th  day  of  January,  1867, 
before  me, 

Chables  W.  Newton, 

U.  S.  Commissioner. 
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No.  140.  — Answer  to  the  aboyb  ubel,  sETTma  tjp  oomfliakce  with  the 

"act  to  LZMIT  the  LIA^ILITT  op  8HIP-OW1IIER8." 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court  of  the 
United  States  within  and  for  the  Eastern  District  of  New  York. 

The  Norwich  and  New  York  Transportation  Company,  claimants  of  the 
steamboat  City  of  Norwich,  her  engines,  boilers,  tackle,  apparel,  and  furniture, 
intervening  for  their  interest  therein,  for  answer  to  the  amended  libel  and  com- 
plaint of  €^rge  Place,  and  Charles  Place,  against  the  said  steamboat,  her  en- 
gines, &c,  allege  and  propound  as  follows  : 

Mrst.  These  claimants  admit  that  they  are  a  corporation,  created  by  or  un- 
der the  laws  of  the  State  of  Connecticut,  and  were  the  owners  of  the  steamboat 
City  of  Norwich,  at  the  several  times  in  the  libel  alleged,  and  they  are  still 
the  owners  thereof.  They  are  ignorant,  and  therefore  deny  that  the  libellants 
were  the  owners  of  the  machinery  and  property,  or  that  the  machinery  and 
property  were  of  the  value  of  $8,000  as  alleged  in  the  first  article  of  the  libel. 

Second,  These  claimants  admit  and  say,  there  had  been  shipped,  and  there 
were  on  board  of  the  said  steamboat,,  and  which  was  destroyed  by  fire  as  here- 
after stated,  certain  machinery  and  property  of  the  kind  stated  in  the  first 
article,  but  they  say  that  the  same  was  delivered  to  and  received  in  and  on 
board  of  the  said  steamboat,  to  be  thereby  transported  to  New  York  under  a 
special  contract  or  agreement,  whereby  the  owners  or  shippers  assumed  and 
agreed  to  take,  and  did  take  all  risks  of  every  kind  during  the  course  of  trans- 
portation, and  they  deny  the  allegations  of  the  second  article  of  the  Hbel  in 
any  wise  to  the  contrary  thereof. 

Third,  The  claimants  admit,  that  the  steamboat  with  the  merchandise  and 
property  shipped  on  board  thereof,  departed  from  Norwich,  in  the  State  of 
Connecticut,  on  the  seventeenth  day  of  April,  1866,  and  that  afterwards,  and 
somewhere  between  half -past  three  and  four  o^clock,  a.  m.  of  the  eighteenth 
of  that  month,  when  in  Long  Island  Sound,  somewhere  off  or  to  the  westward 
of  Stamford,  in  the  lawful  prosecution  of  her  voyage,  a  collision  occurred 
without  any  fault  on  her  part,  between  her  and  the  schooner  Creneral  S. 
Tan  yiiet  whereby  the  said  steamboat  was  set  on  fire,  and  she  and  her  cargo 
thereby  burnt  and  destroyed,  as  hereinafter  more  particularly  stated. 

They  also  admit  that  the  schooner  was  at  the  lime  of  such  collision  on  her 
starboard  tack,  heading  nearly  north,  with  the  wind  about  north-east  by  east, 
and  going  about  three  or  four  knots,  and  that  the  steamboat  which  was  about 
1,200  tons  burthen,  was  heading  west  by  south  quarter  south,  and  going  ten 
or  eleven  miles  an  hour,  but  they  dehy  each  and  every  other  allegation  as'  con- 
tained in  the  third  article  of  the  libel. 

jFburth.  These  claimants  aver  upon  information  and  belief,  that  the  schooner 
was  before  and  at  the  time  of  the  collision,  sailing  without  having  a  proper 
and  sufficient  light  set  and  burning  as  required  by  law,  and  that  in  consequence 
thereof,  she  could  not  have  been  seen,  and  was  not  seen  by  those  in  charge  of 
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the  steamboat  until  they  were  within  a  very  short  distance  from  her.  That 
the  steamboat  had  all  her  lights  properly  set  and  burning,  that  she  was  under 
the  command  of  a  skilful  pilot,  and. had  a  competent  lookout  properly  sta- 
tioned and  attending  to  his  duty,  but  owing  to  the  dimness  of  the  light  of  the 
schooner  by  reason  of  its  imperfection,  it  was  impossible  to  discern  her  at  any 
earlier  moment  or  in  time  to  haye  avoided  a  collision.  That  as  soon  as  she 
became  visible,  every  effort  was  made  on  the  part  of  those  navigating  the 
steamboat,  which  was  possible,  to  avoid  the  collision,  and  no  fault  was  com- 
mitted on  their  part. 

They  further  say  that  those  on  the  schooner  saw  ^the' ^steamboat  when  several 
miles  distant,  and  knew  that  her  course  was  'crossing  that  upon  whidi  the 
schooner  was  sailing,  and  they  also  knew  (and  which  was  the  fact),  that  the 
collision  might  have  been  avoided  with  perfect  ease,  certainty,  and  safety  by 
luffing,  yet  they  pertinaciously  and  wrongfully  held  on,  and  thereby  carelessly, 
negligently,  and  wrongfully  ran  into  the  said  steamboat,  striking  her  on  her 
port  side,  fifty  feet  or  thereabouts  abaft  the  stem,  causing  the  said  steamboat 
to  take  fire,  which  burnt  and  destroyed  the  merchandise  and  property  in  the 
libel  mentioned,  with  all  the  other  merchandise  and  property  which  was  on 
board  thereof. 

Fifth.  Th6se  claimants  further  say  that  the  said  collision  and  firelwere  not, 
nor  was  either,  caused  by  any  fault  or  negligence  on  the  part  of  those  in 
charge  of  and  navigating  the  said  steamboat.  But  if  it  should  appear  from 
the  case  made  by  the  pleadings  and  proofs,  that  there  was  any  such  fault  or 
negligence  causing  or  tending  to  cause  the  collision  and  fire,  still  the  claimants 
aver,  that  they,  as  owners  of  said  steao^boat,  are  not  responsible  therefor,  be- 
cause they  say  that  such  collision  and  fire  were  not,  nor  was  either  in  any  man- 
ner caused  by  any  design  or  neglect,  or  with  any  privity  or  knowledge  what- 
ever on  their  part,  and  therefore  they  insist  that  under  and  by  virtue  of  the  act 
of  Congress  limiting  the  liability  of  ship-owners  passed  March  third,  1851,  they 
are  not  liable,  nor  is  the  said  steamboat  liable  in  this  action  to  answer  for  or 
to  make  good  the  libellants*  alleged  loss  and  damage  or  any  part  thereof. 

Sixth,  The  claimants  further  say,  that  after  the  aforesaid  steamboat,  her 
engines,  &c.  (which  had  been  raised  and  brought  into  this  district),  had  been 
arrested  by  the  marshal  of  this  district  under  the  process  issued  out  of  this 
court  for  that  purpose,  and  while  the  said  steamboat,  her  tackle,  &c. ,  were  in 
his  custody,  these  claimants  applied  to  this  court  for  an  order  granting  them 
leave  to  bond  the  said  steamboat,  her  engines,  <&c.,  in  the  full  value^thereof,  so 
as  to  discharge  her  from  custody,  and  to  relieve  her  from  liability  to  furUier 
arrest,  for  or  on  account  of  any  claims  existing  against  her  arising  out  of  the 
aforesaid  collision  and  fire;  and  such  proceedings  were  thereupon  had  upon 
the  said  application,  that  an  order  was  made  and  entered  in  this  suit,  on  tiie 
twenty-sixth  day  of  January,  1867,  whereby  it  was  referred  to  one  of  the  com- 
missioners of  this  court  to  ascertain,  appraise,  and  report  to  this  court,  the  value 
of  the  said  steamboat,  her  engines,  tackle,  &c,  and  it  was  ordered  that  upon 
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the  coming  in  of  said  report,  these  claimants  give  a  stipulation  with  sufficient 
sureties,  according  to  the  course  and  practice  of  this  court,  on  the  bonding  of 
vessels  in  the  amount  so  reported,  and  that  such  stipulation  should  be  for  the 
benefit  of  the  libellants  herein  (in  case  they  should  establish  the  liability  of 
the  said  steamboat),  and  of  all  persons  and  parties  who  might  by  due  proceed- 
ings in  this  court,  show  themselves  entitled  to  liens  upon  the  said  steamboat 
by  reasoii  of  such  collision  and  fire,  and  that  upon  the  entering  into  and  filing 
of  such  stipulation,  the  said  steamboat,  her  engines,  boilers,  tackle,  apparel, 
and  furniture,  should  be  discharged  from  all  liability  for  losses  and  damages 
occasioned  to  all  the  parties,  for  whose  benefit  the  said  stipulation  should  be 
g^ven,  and  that  the  libellants  and  all  other  persons  and  parties  having  liens  on 
the  said  steamboat,  her  engine,  boiler,  tackle,  apparel,  and  furniture,  for  loss 
or  damage  by  reason  of  such  collision  and  fire,  were  thereby  declared  to  be 
bound  by  the  said  order.  .  . 

That  such  proceedings  were  thereupon  afterwards  had  before  the  said  com- 
missioner, under  the  said  order,  that  the  sidd  commissioner  ascertained  and 
reported  to  the  said  court,  that  the  said  steamboat,  her  engines,  &c,  was  of  the 
value  of  $70,000,  which  said  report  was  duly  confirmed,  and  thereupon  the 
claimants  made  and  entered  into  a  stipulation  in  the  above  sum  with  sufficient 
sureties,  according  to  the  course  and  practice  of  this  court,  as  directed  by  the 
$aid  order,  which  said  stipulation  was  duly  filed  with  the  clerk  of  this  court, 
and  thereupon  the  said  steamboat  was  discharged  from  custody,  as  by  the  said 
stipulation,  order,  and  proceedings  now  remaining  of  record  in  the  office  of 
the  clerk  of  this  court,  will,  on  reference  thereto,  more  fully  appear,  and  to 
which  the  claimants  pray  leave  to  refer. 

These  claimants  further  say  that  there  was  a  large  quantity  of  goods;  mer- 
chandise, and  other  property  on  board  of  the  said  steamboat,  at  the  time  of  the 
collision  and  fire,  being  transported  thereby,  belonging  to  divers  persons  and 
parties  whose  names  are  unknown  to  the  chiimants,  and  which,  as  weU  as  the 
property  in  the  libel  alleged  to  have  been  on  board,  were  burnt,  consumed,  and 
destroyed  by  the  aforesaid  collision  and  fire ;  that  such  goods,  merchandise, 
and  property  greatly  exceeded  in  value  and  amount  the  value  of  said  steam- 
boat, her  engines,  &c.,  and  of  her  freight  pending  at  the  time  of  the  said  col- 
lision ;  that  each  of  the  said  freighters  and  owners  of  the  said  cargo  stands  upon 
the  same  footing,  as  the  claimants  believe,  as  the  libellants  in  this  action,  and 
that  if  it  shall  appear  that  the  libellants  have  a  valid  lien  or  claim  upon  the 
said  steamboat,  her  engines,  &c.,  to  satisfy  their  demand  in  the  libel  mentioned 
(which  is  not  admitted),  then  such  other  parties  have  a  like  lien  or  claim  upon 
the  said  steamboat,  and  the  aforesaid  stipulation  is  and  will  be  held  for  their 
benefit,  as  well  as  for  the  benefit  of  the  libellants  h^ein.  The  claimants  there- 
fore insist  that  the  other  freighters  and  claimants  should  be  made  parties  to 
this  action,  or  the  libel  herein  should  be  so  framed  as  that  it  shall  be  on  behalf 
of  the  libellants  and  such  other  parties  as  may  lawfully  intervene  for  their 
interest  in  the  said  stipulation,  to  the  end  that  there  may  be  but  one  litigation 
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arising  out  of  the  same  calamity,  and  that  these  claimants  and  all  other  persons 
interested,  may  be  protected  in  their  rights  by  the  decree  of  this  court  to  be 
made  herein. 

Seventh,  These  claimants  farther  say  that  inasmuch  as  the  whole  yalue  of  ihe 
steamboat,  her  engines,  &c.,  and  of  her  freight  pending  at  the  time  of  the  said 
collision  and  fire,  is  not,  as  above  alleged,  sufficient  to  make  compensation  in 
full  to  each  of  the  several  freighters  and  owners  of  the  goods,  merchandise, 
and  property  on  board,  that  the  libellants  and  the  other  freighters  and  owners, 
if  entitled  to  recover  any  portion  of  their  said  claim  or  loss,  are  only  entitled, 
under  the  act  of  Congress  and  the  order  above  referred  to,  to  recover  and 
receive  compensation  out  of  the  value  of  the  Baid  steamboat  and  j&^ght  pend- 
ing, in  proportion  to  their  respective  losses,  and  that  the  libellants  arc  not  en- 
titled under  any  circumstances  to  recover  any  more,  nor  are  the  claimants  in 
any  way  liable  for  any  greater  supi  in  this  suit  than  such  just  proportion. 

That  all  and  singular  the  matters  herein  contained  are  true,  in  verification 
whereof,  if  denied,  the  claimants  crave  leave  to  refer  to  the  depositions  and 
proofs  to  be  taken  and  exhibited  herein. 

Wherefore  the  claimants  pray  that  this  Honorable  Court  will  be  pleased'to 
pronounce  against  the  libel  herein,  and  that  the  same  may  be  dismissed  with 
costs  to  these  claimants  to  be  taxed. 

The  Nobwich  &  N.  Y.  Trans.  Ca 

By  Julius  Webb, 
General  Manager  and  Agent. 

J.  W.  C.  Leveridoe, 

Proctor  for  Claimants  &  Respondents. 

E.  H.  QwEN,  Advocate. 


No.  141. — YeEIFICATION  BT  AQEIIIT  of  OOBPOBATION,   its  0FFICEB8  BKINa 

ABSENT  FROM  THE  DISTRICT. 

Bouthern  District  of  New  Tarh,  8$, 

Julius  Webb  being  duly  sworn,  says  that  he  is  the  general  manage  and 
agent  of  the  "Norwich  and  New  York  Transportation  Company,"  the  above- 
named  claimants.  That  the  said  company  is  a  foreign  corporation,  incorpor- 
ated by  or  under  the  laws  of  the  State  of  Connecticut,  and  their  principal  place 
of  business  is  in  the  city  of  Norwich,  in  the  said  State,  and  the  officers  of  the 
said  company  are  now  absent  from  this  State  and  from  the  Eastern  District  of 
New  York.  That  deponent  has  heard  the  above  answer  read,  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except  as  to 
the  matters  therein  stated  to  be  on  information  and  belief,  and  as  to  those 

matters  deponent  believes  it  to  be  true. 

Julius  Webb. 

/  Sworn,  this  9th  day  of  April,  1857, 

before  me, 

John  A.  Osborn,  U.  S.  Commissioner. 
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No.  143.  —  Obdeb  fob  wabbakt  of  abbbst.  —  (Vtds  ante,  page  248.) 


No.' 148.  — Mabkiko  of  fbocbss  fob  bail.  —  (Vide  ant&,  page  248.) 


No.  144. — Libellakt's  stipulation  fob  costs  in  bem. — {Vide  ante, 

page  498.) 


No.  146. —  Libellant's  stipulation  fob  costs  in  pebsonak. —  (Vide  ante^ 

page  242.) 


Mesne  process. 

No.  146.  —  Wabbant  of  abbest  in  pbbsonah. 

THE  PRESIDENT  OP  THE  UNITED  STATES  OF  AMERICA, 

To  the  Marshal  of  the  Southern  District  of  Neiw  Torh,  Oreeting  : 

Whereas,  a  libel  has  been  filed  m  the  District  Court  of  the 
United  States  of  America  for  the  Southern  District  of  New 
York,  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and         by  A.  B.  against 
[L.  S.]  C.  D.,  in  a  certain  action,  ciril  and  maritime,  for  freight, 

therein  alleged  to  be  due  to  the  said  libellant,  amounting  to 
two  hundred  and  fifty-two  dollars,  and  praying  that  a  war- 
rant of  arrest  may  issue  against  the  said  defendant    Now, 
therefore,  we  do  hereby  empower,  and  strictly  charge  and 
command  you  the  said  marshal,  that  you  take  and  arrest  the  said  defendant,  if 
he  shall  be  found  in  your  district,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  the  said  District  Court,  on  the  day  of  at  the 

City  Hall,  in  the  city  of  New  York,  then  and  there  to  answer  the  said  libel, 
and  to  make  his  allegations  in  that  behalf :  and  haye  you  then  and  there  this 
writ,  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R  Betts,  Judge  of  said  court,  this  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  independence  the 

E.  P.,  aerk. 
G.  H.,  Proctor. 

•    No.  147. — Mabk  fob  bail. 

The  marshal  will  hold  the  respondent  to  bail  in  the  sum  of  hundred 

and  dollars. 

Dated  18  aerk. 
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No.  148.  — Mabsiia^^s  deputation  to  his  deputy  ob  bailiff. 

I  hereby  depute  to  execute  the  within  process. 

Dated  18 

U.  S.  Marshal 


No.  149. — Mabshal's  betubn. 

Defendant  taken. 

HarshaL 


No.  150.  —  The  like,  with  ATTACHMEin'  against  goods  and  chattels,  and 

CBEDITS  AND  EFFECTS,  AND  SUMMONS  TO  GABNIfiHEB. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Greeting :  Whereas 
a  libel  has  been  filed  in  the  District  CJonrt  of  the  United  States 
of  America,  for  the  Southern  District  of  New  York,  on  the 
[L.  S.]  nineteenth  day  of  May,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  forty  eight,  by  Thomas  Gould,  libellant, 
against  John  Gibbons,  master  of  the  ship  Mount  Vernon,  in 
a  certain  action,  dvil  and  maritime,  for  certain  assaults  and 
batteries  therein  alleged  to  have  been  committed  on  the  said 
libellant,  to  his  damage  of  fiye  hundred  dollars,  and  praying  that  a  warrant  of 
arrest  may  issue  against  the  said  defendant,  and  that  he  may  be  held  to  bail, 
pursuant  to  the  rules  and  practice  of  this  court.  Now,  therefore,  we  do  hereby 
empower,  and  strictly  charge  and  command  you,  the  said  marshal,  that  yoa 
take  and  arrest  the  said  defendant,  if  he  shall  be  found  in  your  district,  and 
him  safely  keep,  so  that  you  may  have  his  body  before  the  said  District  Ck>urt 
on  the  twenty-third  day  of  May  inst.,  at  the  City  Hall  in  the  City  of  New  York, 
then  and  there  to  answer  the  said  libel,  and  to  make  his  allegations  in  that 
behalf ;  and  if  the  said  defendant  cannot  be  found  in  your  district,  that  yon 
attach  his  goods  and  chattels  in  your  district  to  the  amount  sued  for,  and  if 
no  goods  and  chattels  can  be  found,  that  you  attach  his  credits  and  effects  to 
the  amount  sued  for,  in  the  hands  of  the  garnishees  John  Elwell  &  Co.,  and 
St.  Cteorge  Givins,  and  that  you  summon  the  said  garnishees,  to  s^pear 
before  the  said  District  Court  on  the  said'twenty-third  day  of  May  instant,  to 
do  and  abide  what  may  be  required  of  them  in  this  behalf ;  and  have  you  then 
and  there  this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R  Betts,  Judge  of  said  court,  this  nineteenth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
eight,  and  of  our  independence  the  seventy-second. 

J.  W.  Metcalf,  Clerk. 
A.  Nash,  Proctor. 
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Ko.  1*51. — HaR8HAL*8  BBTUBN. 


Tl^c  defendant  is  not  fonnd  in  tlie  District,  and  I  haye[attacbedthe  following 
goods  and  chattels  of  said  defendant 


ob: 


The  credits  and  effects  of  the  said  defendant,  in  the  hands  of  John  Elwell 
&  Co.,  and  St.  George  Givins,  garnishees,  and  haye  summoned  the  said  gar- 
nishees as  within  commanded. 

Henbt  F.  Tallmadoe,  Marshal. 


No.  153.  —  CiTATIOK  AND  HOimiOK  m  FER80KABC,  WITH  ICABSHAL^S  RETURN. 

The  President  of]  the  United  States  of  America,  to  the 
Marshal  of  the  Southern  District^of  New  York,  Greeting: 
Whereas  a  libel  has  been  filed  in  the  District  Court  of  the 
[L.  8.]         United  States  of  America  for  the  Southern  District  of  New 
York,  on  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  by 

A.  B«,  against  C.  D.,  in  a  certain  action,  ciyil  and  maritime, 
for  wages  therein  alleged  to  be  due  to  the  said  libellant,  amounting  to  seventy- 
five  dollars,  and  praying  that  a  citation  may  issue  against  the  said  defendant, 
pursuant  to  the  rules  and  practice  of  this  court. 

Now,  therefore,  we  do  hereby  empower,  and  strictly  charge  and  command 
you,  the  said  marshal,  that  you  cite  and  admonish 

the  said  defendant,  if  he  shall  be  found  in  your  district,  that  he  be  and  appear 
before  the  said  district  court,  on  the  day  of 

at  the  City  Hall  in  the  dty  of  New  York,  then  and  there  to  answer  the  said  libel, 
and  to  make  his  allegations  in  that  behalf ;  and  have  you  then  and  there  this 
writ,  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R  Betts,  Judge  of  said  court,  this 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  and  of  our  independence  the 

J.  W.  M.,  Clerk. 
E.  F.,  Proctor. 


No.  158.  —  Return  of  marshal. 

Personally  served. 

H.  F.  T.,  Marshal 


No.  154. — Warrant  op  arrest  or  attachment  against  a  ship,  with  a 

MONITION  AND  A  WARRANT  OF  ARREST  AGAINST  THE  MASTER  OR  OWNER. 

Southern  District  of  New  Torh,  S8. 

The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Greeting :  Whereas 


■ 

i 
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[L.  S.]  a  libel  in  rem  and  per$onam  hatA  been  filed  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
York,  on  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  forty  by  A.  B.,  against  the 

ship  or  vessel  called  the  Rover,  her  tackle,  &c.  (or  other  property,  describing 
it,  as  the  case  may  be),  for  the  reasons  and  causes  in  the  said  libel  mentioned, 
and  praying  the  usual  process  and  monition  of  the  said  court  in  that  behalf  to 
be  made,  and  that  all  persons  interested  in  the  said  ship  or  vessel,  her  tackle, 
&C.,  may  be  cited  to  answer  the  premises,  and  all  proceedings  being  had,  that 
the  said  ship  or  vessel,  her  tackle,  &c.,  may,  for  the  causes  in  the  said  libel 
mentioned,  be  condemned  and  sold  to  pay  the  demands  of  the  libellant 

Tou  are  therefore  hereby  commanded,  to  attach  the  said  ship  or'vessel,  her 
tackle,  &c,  and  to  detain  the  same  in  your  custody,  until  the  further  order  of 
the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons  claimii^ 
the  same,  or  knowing  or  having  any  thing  to  say  why  the  same  should  not  be 
condemned  and  sold  pursuant  to  the  prayer  of  the  said  libel,  that  they  be  and 
appear  before  the  said  court,  to  be  held  in  and  for  the  Southern  District  of 
New  York,  on  the  day  of  at  eleven  o^dock  in  the 

forenoon  of  the  same  day,  if  the  same  shall^e  a  day  of  jurisdiction,  otherwise 
on  the  next  day  of  jurisdiction  thereafter,  then  and  there  to  interpose  a  daim 
for  the  same,  and  to  make  their  allegations  in  that  behalf. 

[We  do  hereby  further  empower,  and  strictly  charge'and  command  you  the 
said  marshal,  that  you  arrest  the  said  owner  or  master,  if  he  shall  be  found  in 
your  district,  and  have  his  body  before  the  said  District  Court,  on  the 
day  of  at  the  City  Hall  in  the  city  of  New  York,  then  and 

there  to  answer  the  said  libel,  and  to  make  his  allegations  in  that  behalf] ;  and 
have  you  then  and  there  this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  said  court,  this 
day  of  -  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  independence  the 

J.  W.  M.,  Clerk. 

E.  P.,  Proctor. 

[jy  the  process  be  in  rem  only,  the  form  is  the  same,  omitting  the  last  douse  in 
Jn'€u:kets,'] 


No.  155.  —  RETUBir  op  the  kabshaTj. 

As  within  commanded,  I  attadied  the  therein  described,  on 

the  day  of  and  have  given  due  notice  to  all 

persons  claiming  the  same,  that  this  court  will  on  the  day  of 

inst ,  if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on 
the  next  day  of  jurisdiction  thereafter,  proceed  to  the  trial  and  condemnation 
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thereof,  should  no  claim  be  interposed  for  the  same  [and  I  have  arrested  the 
defendant  within  named]. 

U.  S.  Marshal. 

[^tJie  process  le  in  rem  only,  the  return  is  the  same,  omitting  the  daitse  in 
hrackets,] 


No.  156. — The  ukb,  against  a  ship  akd  owner  and  thb  exectttob  op 

ANOTHBB  OWNEB. 

Southern  District  of2^ew  York,  ss. 

The  President  of  the  United  States  of  America,  To  the 
Marshal  of  the  Southern  District  of  New  York,  Greeting: 
Whereas,  a  libel  hath  been  filed  in  the  District  Court  of  the 
[L.  S.]  United  States,  for  the  Southern  District  of  New  York,  on  the 

twenty-third  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-one,  by  Robert  Gk)rdon, 
against  the  ship  Hilah,  her  tackle,  apparel,  and  furniture, 
and  gainst  Edmund  Hammond,  master  and  owner,  and  against  Thomas  E. 
Lyde,  executor  of  the  last  will  and  testament  of  Abraham  Tanner,  owner, 
deceased,  for  the  reasons  and  causes  in  the  said  libel  mentioned,  and  praying 
the  usual  process  and  monition  of  the  said  court  in  that  behalf  to  be  made, 
and  that  all  persons  interested  in  the  said  ship  Hilah,  her  tackle,  &c,  may  be 
dted  in  general  and  special,  to  answer  the  premises,  and  all  proceedings  being 
had,  that  the  said  ship  Hilah,  her  tackle,  &c ,  may  for  the  causes  in  the  said 
libel  mentioned,  be  condemned  and  sold  to  pay  the  demand  of  the  libellant 
You  are  therefore  hereby  commanded  to  attach  the. said  ship  Hilah,  her  tackle, 
&c.,  and  to  detain  the  same  in  your  custody  until  the  further  orders  of  the 
court  respecting  the  same,  and  to  give  due  notice  to  all  persons  claiming  the 
same,  or  knowing  or  having  any  thing  to  say  why  the  same  should  not  be  con- 
demned and  sold,  pursuant  to  the  prayer  of  the  said  libel,  that  they  be  and 
appear  before  the  said  court,  to  be  held  in  and  for  the  Southern  District  of 
New  York,  on  the  Fourteenth  day  of  December  next,  at  eleven  o'clock  in  the 
forenoon  of  the  same  day,  if  the  same  shall  be  a  day  of  jursidiction,  otherwise 
on  the  next  day  of  jurisdiction  thereafter,  then  and  there  to  interpose  a  claim 
for  the  same,  and  to  make  their  allegations  in  that  behalf.  And  you  are  hereby 
further  empowered  and  commanded  to  cite  and  admonish  the  said  Edmund 
Hammond  and  Thomas  E.  Lyde,  executor  of  Abraham  Tanner,  owner  of  said 
vessel,  lately  deceased,  if  they  shall  be  found  in  your  district,  that  they  ap- 
pear before  the  said  court,  on  the  day  herein  above  last  mentioned,  to  answer 
the  matters  contained  in  the  said  libel,  and  to  stand  to  and  abide  such  order 
and  decree  as  may  be  made  by  the  court  in  the  premises ;  and  that  you  cite  the 
said  Edmund  Hammond,  master  and  owner,  and  Thomas  E.  Lyde,  executor  of 
the  last  will  and  testament  of  Abraham  Tanner,  owner,  deceased,  and  all  other 
persons  having  any  interest  in  the  said  ship  Hilah^  her  tackle,  apparel,  &a, 
41 
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that  they  be  and  appear  before  the  said  court,  on  the  said  fourteenth  day  of 
December,  next,  then  and  there  to  interpose  their  claims  for  the  same,  and  to 
make  their  allegations  in  this  behalf.  And  what  you  shall  have  done  in  the 
premises,  do  you  then  and  there  make  return  thereof,  together  with  this  writ. 
Witness  the  Honorable  Samuel  R  Betts,  Judge  of  the  said  court,  this  twenty- 
third  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-one,  and  of  the  independence  of  the  United  States  the  sixty-sixth- 

Chas.  D.  Bbtts,  Clerk. 
S.  B.,  Proctor. 


No.  167.  — The  lkb,  in  a  causb  op  possession  or  restitution. 

Southern  District  of  New  Tork^  88, 

The  President  of  the  United  States  of  America,  To  the 
Marshal  of  the  Southern  District  of  New  York,  Greeting  : 
Whereas,  a  libel  in  rem  and  personam  hath  been  filed  in 
[L.  S.]  the  District  Court  of  the  United  States,  for  the  Southern 

District  of  New  York,  on  the  eighteenth  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
seven,  by  Alfred  Peabody,  libellant,  against  the  schooner 
Ludnda  Snow,  her  tackle,  &c.,  and  against  Stubbs  Rogers,  in  an  action,  civil 
and  maritime,  for  said  vessel  and  her  freight,  for  the  reasons  and  causes  in 
the  said  libel  mentioned,  and  praying  the  usual  process  and  monition  of  the 
said  court  in  that  behalf  to  be  made,  and  that  all  persons  interested  in  the 
said  schooner  or  vessel,  her  tackle,  &c.,  may  be  cited  in  general  and  special, 
to  answer  the  premises,  and  all  proceedings  being  had  that  the  said  schooner 
or  vessel,  her  tackle,  &c.,  may,  for  the  causes  in  the  said  libel  mentioned,  be 
delivered  to  the  libellant. 

You  are  therefore  hereby  commanded,  to  attach  the  said  schooner  or  vessel, 
her  tackle,  &c.,  and  to  detain  the  same  in  your  custody,  until  the  further 
order  of  the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons 
Claiming  the  same,  or  knowing  or  having  any  thing  to  say  why  the  sune 
should  not  be  delivered  to  the  libellant,  pursuant  to  the  prayer  of  the  said 
libel,  that  they  be  and  appear  before  the  said  court,  to  be  held  in  and  for  liie 
Southern  District  of  New  York,  on  the  first  Tuesday  of  September  next,  at 
eleven  o^dock  in  the  forenoon  of  the  same  day,  if  the  same  shall  be  a  day  of 
jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereafter,  then  and  there 
to  interpose  a  claim  for  the  same,  and  to  make  their  allegations  in  that  behalf. 
And  the  libellant  having  prayed  that  the  said  Stubbs  and  Rogers  may  be  cited 
to  appear  before  the  said  court,  we  do  hereby  further  empower,  and  strictly 
charge  and  command  you  the  said  marshal,  that  you  cite  and  admonish  the 
said  Stubbs  and  Rogers,  if  they  shall  be  found  in  your  district,  that  they  and 
each  of  them  appear  before  the  said  district  court,  on  the  seventh  day  of  Sep- 
tember next,  at  the  City  Hall,  in  the  dty  of  New  York,  then  and  there  to 
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answer  the  said  libel,  and  to  make  their  allegations  in  that  behalf ;  and  have 
you  there  and  then  this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R  Betts,  Judge  of  said  court,  this  nineteenth 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  f  orty- 
seyen,  and  of  our  independence  the  sixty-sixth. 

J.  W.  Mbtcalf,  Clerk. 
Maktin  Stbong  and  a.  F.  Smith, 

Proctors. 


No.  158. — Hbtubn  of  thb  marshal. 

As  within  commanded,  I  attached  the  therein  described,  on  the 

day  of  and  have  given  due  notice  to  all  persons  claiming  the  same, 

that  this  court  will,  on  the        day  of  inst ,  if  that  day  should  be  a 

day  of  jurisdiction,  if  not,  on  the  next  day  of  jurisdiction  thereafter,  proceed 
to  the  trial  and  condenmation  thereof,  should  no  claim  be  interposed  for  the 
same ;  and  I  have  dted  the  defendant  Rogers  within  named,  and  the  defend- 
ant Stubbs  is  not  found  in  this  district 

U.  S.  Marshal. 
Dated  184 


No.  159. — The  like  aoainst  ship,  freight,  and  master,  for  seamen's 

WAOES. 

Southern  District  of  New  Torh,  m. 

The  President  of  the  United  States  of  America,  to  the 
Marshal  of  the  Southern  District  of  New  York,  Greeting: 
Whereas  a  libel  in  rem  and  personam,  hath  been  filed  in  the 
[L.  S.]  District  Court  of  the  United  States  for  the  Southern  District 

of  New  York,  on  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  forty-seven,  by 
John  C.  Duffie,  Alfred  Sandford,  Alexander  Wilson,  Benja- 
min Hoffman,  Robert  Fruss,  and  Charles  McCarty,  dgainst  the  barque  Childe 
Harold,  and  against  the  freights  due  for  the  cargo  now  or  lately  laden  therein, 
and  against  Crosby,  master  of  said  barque,  for  the  reasons  and  causes  in  the 
said  libel  mentioned,  and  praying  the  usual  process  and  monition  of  the  said 
court  in  that  behalf  to  be  made,  and  that  the  said  master  and  all  persons  inter- 
ested in  the  said  barque  or  vessel,  her  tackle,  &c.,  may,  be  cited  to  answer  the 
premises,  and  all  proceedings  being  had,  that  the  said  barque  or  vessel,  her 
tackle,  &C.,  and  freight,  may,  for  the  causes  in  the  said  libel  mentioned,  be 
condemned  to  pay  the  demands  of  the  libellant. 

You  are  therefore  hereby  commanded  to  attach  the  said  barque  or  vessel,  hei 
tackle,  &C.,  and  to  detain  the  same  in  your  custody,  until  the  further  order  of 
the  court  respecting  the  same,  and  to  attach  said  freight,  and  to  give  due 
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notice  to  all  persons  daiming  the  said  vessel  and  freight,  or  kno^wmg  or  hay- 
ing any  thing  to  say  why  the  same  should  not  be  condemned  pursuant  to  the 
prayer  of  the  said  libel,  that  they  be  and  appear  before  the  said  court,  to  be 
held  in  and  for  the  Southern  District  of  New  York,  on  the  day  of 

at  eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  same  shall  be  a 
day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereafter,  then 
and  there  to  interpose  a  claim  for  the  same,  and  to  make  their  allegations  in 
that  behalf ;  and  we  do  hereby  further  empower,  and  strictly  charge  and  com- 
mand you  the  said  marshal,  that  you  cite  the  said  Crosby,  master  of  said  vessel, 
if  he  shall  be  found  in  your  district,  to  be  and  appear  before  the  said  District 
Court,  on  the  day  of  at  the  City  Hall  in  the  city  of  New  York, 

then  and  there  to  answer  the  said  libel,  and  to  make  his  allegations  in  that  be- 
half ;  and  have  you  then  and  there  this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  said  court,  this 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  independence  the 

A.  B.,  Clerk. 

C.  D.,  Proctor. 


No.  160.  — Attachment  to  compel  obedience  to  an  obder  or  decree. 

The  President  of  the  United  States  to  the  Marshal  of  the  Southern  District  of 
New  York,  Greeting : 

Whereas  in  a  certain  cause,  civil  and  maritime,  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  where  A.  B.  is  libellant 
against  C.  D.  [or  the  ship  or  vessel,  <fec.],  the  said  court  did,  on  the 

day  of  1850,  by  a  decree  made  on  that  day,  order  and  direct 

that  [set  forth  the  order] ;  and  whereas  the  said  neglected  and  re- 

fused to  obey  said  decretal  order,  and  thereupon  the  said  court  ordered  and 
decreed  that  an  attachment  should  issue  against  him  to  compel  him  to  perform 
and  obey  the  said  decretal  order.  You  are  therefore  commanded  to  attach  and 
arrest  the  said  and  him  safely  keep  until  he  obey 

and  perform  the  said  decretal  order,  and  [here  specify  the  particular  acts  to  be 
done],  and  to  return  to  the  said  court  what  you  shall  do  in  the  premises,  with 
this  writ. 

Witness  [teste  as  in  other  process]. 

Proctor.  Clerk. 


No.  161. —  Marshal's  return. 

I  have  attached  and  arrested  the  within  named  and  have  him 

oow  in  my  custody. 

Henry  F.  Tallmadqe,  Marshal. 
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Stipuloitiom, 

No.  163. —  LlBELLAlTT^S  STIPUIiATION  FOB  COSTS  AND  BXFEN8BS. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  Torh 

STIPULATION  ENTERED  INTO  PUBSUANT  TO  THE  BITLES  AND  PBACTICB  OF  THIS 

OOXJBT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  by 

A.  B.,  against  for  the  reasons  and  causes  in  the  said  libel 

mentioned,  and  the  said  A.  B.,  and  0.  D.  and  E.  F.,  his  sureties,  the  parties 
hereto  hereby  consenting,  that  in  case  of  default  or  contumacy  on  the  part  of 
the  libellant  or  his  sureties,  execution  for  the  sum  of  $100  (or  $350)  may  issue 
against  their  goods,  chattels,  and  lands. 

Kow  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is, 
hereby  bound,  in  the  sum  of  $100  (or  $250),  conditioned  that  the  libellant 
above  named  shall  pay  all  costs  and  expenses  which  shall  be  awarded  against 
him  by  the  final  decree  of  this  court,  or  upon  an  appeal,  by  the  appellate 
court 


Taken  and  acknowledged,  this  day  ) 

of  184  ,  before  me,  ( 


A.B. 
C.  D. 
KF. 


Southern  District  of  New  York,  ss, 

party  to  the  above  stipulation,  being 
duly  sworn,  deposes  and  says  that  he  is  worth  the  sum  of  two  (or  five)  hun- 
dred dollars  over  and  above  all  his  just  debts  and  liabilities. 

Sworn  this  day ) 

of  185  ,  before  me,  f 


No.  168.  — Defendant's  stipulation  fob  costs  and  expenses. 
District  Court  of  the  United  States,  for  the  Southern  District  of  New  Torh. 

STIPULATION  ENTBBED  INTO  PUBSUANT  TO  THE  BULES  AND  PBACTICE  OF  THIS 

COUBT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
by  A.  B.  against  C.  D.,  for  the  reasons  and  causes  in  the  said  libel  mentioned; 
and  whereas  the  said  C.  D.  has  appeared  in  said  suit,  and  the  said  C.  D.  fmd 
E.  F.,  hiB  surety,  the  parties  hereto  hereby  consenting  and  agreeing,  that,  in 
case  of  default  or  contumacy  on  the  part  of  the  defendant  or  his  sureties,  exe- 
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cution  may  issue  against  their  goods,  chattels,  and  lands,  for  the  sum  of 
hundred  dollars: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  are  bound  in 
the  sum  of  hundred  dollars,  conditioned  that  the  de- 

fendant above  named  shall  pay  all  costs  and  expenses  which  shall  be  awarded 
against  him  in  the  suit  upon  the  final  adjudication  thereof,  or  by  any  interloc- 
utory order  in  the  process  of  this  suit. 

Taken  and  acknowledged,  this  day  ) 

of  185  ,  before  me,  f 

Southern  District  of  New  Torhy  $s. 

party  to  the  above  stipulation,  being  duly  sworn,  deposes 
and  says  that  he  is  worth  the  sum  of  dollars,  over  and  above  all  his 

just  debts  and  liabilities. 

Sworn  this  day  of  185  , 

before  me. 


No.  164.  — Cladcant^b  stipulation  fob  costs  and  expenses. 
District  Court  of  the  United  States  for  the  Southern  District  of  New   York, 
stipulation  entebed  into  pubsuant  to  the  bules  and  pbacticb  op  this 

COUBT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  by  A.  B.  against  for  the  reasons  and 

causes  in  the  said  libel  mentioned,  and  whereas  a  claim  has  been  filed  in  the 
said  cause  by  C.  D.,  and  the  said  C.  9.  and  E.  F.,  his  surety,  the  parties 
hereto  hereby  consenting,  that,  in  case  of  default  or  contumacy  on  the  part 
of  the  claimant  or  his  sureties,  execution  for  the  sum  of  $250  may  issue 
against  their  goods,  chattels,  and  lands. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is, 
hereby  bound,  in  the  sum  of  $250,  conditioned  that  the  claimant  above 
named,  shall  pay  all  costs  and  expenses  which  shall  be  awarded  against 
him  by  the  final  decree  of  this  court,  or  upon  an  appeal,  by  the  appellate 
court. 

A.B. 

C.  D. 

E.F, 

Taken  and  acknowledged,  this  day  ) 

of  185  ,  before  me,  \ 


. "'  1 
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Southern  District  of  New  TorJc,  88, 

party  to  the  above  stipulation,  being 
duly  sworn,  deposes  and  says  that  he  is  worth  the  sum  of  five  hundred  dollars, 
over  and  above  aQ  his  just  debts  and  liabilities. 

Sworn  this  day  ) 

of  185  ,  before  me,  ) 


No.  165.  — ^IHTTEBVENOR^S  STIPULATION  FOlt  COSTS,    EXPEKSBS,    AND  DAMAOB8. 

District  Court  of  the  United  States  for  the  SotUhem  District  of  New  Torlc. 

STIPULATION  SNTBBBD  INTO  PUB8UANT  TO  THE  IrULES  AND  PBAGTICE  OF  THIS 

COUBT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

by  A.  B.  against  for  the  reasons  and  causes 

in  the  said  libel  mentioned,  and  whereas  C.  D.  has  intervened  for  his  interest, 
and  the  said  C.  D.  and  E.  F.,  his  surety,  the  parties  hereto  hereby  consenting 
and  agreeing,  that,  in  case  of  default  or  contumacy  on  the  part;  of  the  said  in- 
tervener or  his  sureties,  executioii'may  issue  against  their  goods,  chattels,  and 
lands,  for  the  sum  of  $250. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is 
bound,  in  the  sum  of  $250,  conditioned  that  tiie  intervenor  above  named  shall 
abide  by  the  final  decree  rendered  in  the  cause,  and  shall  pay  all  such  costs, 
expenses,  and  damages,  as  shall  be  awarded  against  him  by  the  final  decree 
of  this  court,  or  of  the  appellate  court. 

A.  B. 

CD. 

E.  P. 

Taken  and  acknowledged,  this  day  > 

of       .  185  ,  before  me,  \ 

0 

Southern  District  of  New  Torh^  ss. 

party  to  the  above  stipulation,  being 
duly  sworn,  deposes  and  says  that  he  is  worth  the  sum  of  five  hundred  dollars, 
over  and  above  all  his  just  debts  and  liabilities. 

Sworn  this  day  ) 

of  185  ,  before  me,  ) 
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No.  166. — Dbpbndant'b  stipulation  to  appear  and  pat  the  dbcseb — 

GIVEN  ON  ARREST  OR  APPEARANCE. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 

STIPULATION  ENTERED  INTO  PURSUANT  TO  THE  RULES  AND  PRACTICE  OF  THIS 

COURT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  by  A.  B.  against  C.  D.,  for  the  reasons  and 

causes  in  the  said  libel  mentioned,  and  the  said  C.  D.  and  E.  F.  and  G.  H., 
his  sureties,  the  parties  hereto  hereby  consenting  and  agreeing,  that,  in  case  of 
default  or  contumacy  on  the  part  of  the  said  defendant  or  his  sureties,  exe- 
cution may  issue  against  their  goods,  chattels,  and  lands,  for  the  sum  of 

dollars: 
Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  eadi  of  them  is, 
bound  in  the  sum  of  dollars,  conditioned  that  the  de- 

fendant above  named,  shall  appear  in  the  suit  and  abide  by  all  orders  of  the 
court,  interlocutory  or  final,  in  the  cause,  and  pay  the  money,  expenses,  and 
damages,  awarded  by  the  final  decree  rendered  therein  in  this  court,  or  in  any 
appellate  court. 

A.  B. 
C.  D. 
E.  F. 

Taken  and  acknowledged,  this  day ) 

of  185  ,  befoi^  me,  ( 

Southern  District  of  New  York,  ss, 

parties  to  the  above  stipulation,  being 

duly  sworn,  depose  and  say  each  for  himself,  that  he  is  worth  the  sum  of 

hundred  dollars,  over  and  above  all  his  just  debts  and  liabilities. 

Sworn  this  day ) 

of  185  ,  before  me,  ) 


No.  167.  —  Claimant's  stipulation  to  abide  by  and  pay  the  decree. 

District  Court  of  the  United  States  for  tJie  Southern  District  of  New  York, 

stipulation  entered  into  pursuant  to  the  rules  and  practice  of 

THIS  court. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  by  A.  B.  against 

for  the  reasons  and  causes  in  the  said  libel  mentioned,  and 
a  claim  has  been  filed  by  C.  D.,  and  the  said  claimant,  and  E.  F.  and  G.  H., 
his  sureties,  the  parties  hereto  hereby  consenting  and  agreeing,  that,  in  case  of 
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default  or  contumacy  on  the  part  of  the  claimant  or  his  sureties,  execution 
may  issue  agamst  their  goods,  chattels,  and  lands,  for  the  sum  of 
dollars. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is 
bound,  in  the  sum  of  dollars#conditioned  that  the  claimant 

above-named,  shall  abide  by,  and  pay  the  money  awarded  by  the  final  decree 
rendered  in  the  cause  by  this  court,  or  in  case  of  appeal,  by  the  appellate 
court 

Taken  and  acknowledged,  this  day  ) 

of  185  ,  before  me,  ) 

Southern  District  of  New  York,  ss, 

parties  to  the  above  stipulation,  being 
duly  sworn,  depose  and  say  each  for  himself  t^at  he  is  worth  the  sum  of 
hundred  dollars,  over  and  above  all  his  just  debts  and  liabilities. 

Sworn  this  day ) 

of  185  ,  before  me,  ( 


No.  168.  —  Stipulation  for  agreed  or  appraised  valttb. 
District  Court  of  the  United  States  for  the  Southern  District  of  Neu>  Tori, 

In  Admiratt/y, 

BTIPUIiATION  ENTERED  INT&  PURSUANT  TO  THE  RULES  AND    PRACTICE    OF 

THIS  COURT. 

* 

Whereas  two  libels  were  filed  on  the        day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  by  A.  B.  against 

for  the  reasons  and  causes  in  the  said  libels  mentioned ;  and  whereas  the  vessel 
is  now  in  the  custody  of  the  marshal,  under  the  process  or  attachment,  issued 
in  pursuance  of  the  prayer  of  said  libel,  and  is  of  the  value  of  dollars, 

as  appears  by  a  consent  {or  appraisement)  now  on  file  in  said  court ;  and  the 
parties  hereto  hereby  consenting  and  agreeing  that,  in  case  of  de&ult  or  con- 
tumacy on  ihe  part  of  the  claimant  or  his  sureties,  execution  may  issue  against 
their  goods,  chattels,  and  lands : 

Now,  therefore,  it  is  hereby  stipulated,  for  the  benefit  of  whom  it  may  con* 
cem,  that  the  stipulators  undersigned,  and  each  of  them,  is  bound  in  the  sum 
of  dollars,  conditioned  that  they  shall  at  any  time,  upon  the  inter- 

locutory and  final  order  or  decree  of  the  said  District  Court,  or  of  any  appel- 
late court  to  which  the  above-named  suit  may  proceed,  and  upon  notice  of 
such  order  or  decree,  to  said  claimant,  or  Esquire,  his  proctor,  pay 

into  court  the  full  value  aforesaid,  and  abide  by,  and  pay  the  money  awarded 


\ 
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by  the  final  decree  rendered  by  this  court  or  the  appellate  court,  if  any  ap- 
peal intervene. 

Taken  and  acknowledged,  this  day     ) 

of  185  ,  before  me,  ) 

U.  8.  Commissioner. 

Southern  District  of  New  YorJc^  $8, 

party  to  the  above  stipulation,  being 
duly  sworn,  deposes  and  says  that  he  is  worth  the  sum  of  dollars, 

over  and  above  all  his  just  debts  and  liabilities. 

to,  this  '    day  ) 

185  ,  before  me,  \ 

U.  S.  Commissioner. 


No.  169.  — Penal  B02<n>  to  the  marshal  on  abrbst  of  the  febson. 

Enow  all  men  by  these  presents,  that  we,  C.  D.,  E.  F.,  a^d  G.  H.,  are  held 
and  firmly  bound  unto  Henry  F.  TaUmadge,  Marshal  of  the  Southern  District 
of  New  York,  in  the  sum  of  dollars,  lawful  money  of  the  United 

States  of  America,  to  be  paid  to  the  said  Henry  F.  Tallmadge,'  his  executors, 
administrators,  or  assigns ;  to  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves  and  each  of  us,  jointly  and  severally,  our  and  each  of  our  heirs, 
executors,  and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  this  day  of  in  the  year  of  our  Lord  one 

thousand  eight  himdred  and 

Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  on  the  day  of  185  , 

by  A.  B.  against  the  above  bounden  C.  D.,  in  a  certain  action,  civil  and  mari- 
time, for  wages,  therein  alleged  to  be  due  and  owing  to  the  said  libellant 
amounting  to  twenty-seven  dollars. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  C.  D. 
shall  appear  in  the  said  suit,  before  the  said  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  on  the  day  of 
at  the  City  Hall,  in  the  dty  of  New  York,  and  abide  by  all  orders  of  the 
court,  interlocutory  or  final  in,  the  cause,  and  pay  the  money  awarded  by  the 
final  decree  rendered  therein,  in  the  said  court,  or  in  any  appellate  court, 
then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

Sealed  and  delivered  in  ) 
the  presence  of  ] 
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* 

No,  170.  — Justification  of  bail. 

Southern  District  of  New  York,  m, 

being  duly  sworn,  says,  that  he  re- 
sides at  No.  and  that  he  is  worth  the  sum  of 
over  and  above  aQ  his  just  debts  and  liabilities. 

Sworn  before  me  this,  ) 

day  of  185         ] 


No.  171. — Boim  uin>ER  the  act  of  1847. 

• 

Know  all  men  by  these  presents,  that  we,  C.  D.,  E.  F.,  and  G.  H.,  are  held 
and  firmly  bound  unto  (the  libeUant)  in  the  sum  of  (double  the  amount  claimed 
in  the  Itbd)  dollars  lawful  money  of  the  United  States  of  America,  to  be  paid 
to  the  said  his  executors,  administrators,  op- assigns ;  to  which  pay- 

ment,  well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us,  jointly 
and  severally,  otur  and  each  of  otur  heirs,  executors,  and  administrators,  firmly 
by  these  presents.     Sealed  with  otur  seals.    Dated  this  day 

in  the  year  of  otur  Lord  one  thousand  eight  hundred  and 

Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  on  the  day  of  185  , 

by  against  the  ship  or  vessel,  in  a  certain 

action,  &c.,  civil  and  maritime,  for  therein 

alleged  to  be  due,  and  owing  to  the  said  libeUant,  amounting  to  (the  amount 
daimed  in  the  libel). 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
shall  abide  and  answer  the  decree  of  the  court  in  such  cause,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered } 
in  the  presence  of  f 


No.  172. — Justification. 

Southern  District  of  Ifew  York,  ss. 

being  duly  sworn,  says,  that  he  resides  at  No. 
and  that  he  is  worth  the  sum  of  over  and  above  all  his  just 

debts  and  liabilities. 

Sworn  before  me,  this  day  of  185 


No.  173. —  Certificatb  of  affboval  by  the  judge,  or  the  collector  of 

THE  fort. 

I  hereby  approve  of  the  sureties  in  the  within  bond. 
Dated,  Ac. 

(Signed  by  the  Judge  or  the  CoUeetor.) 
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No.  174.  —  Stipulation  pob  the  safe  rbtubn  of  a  ybssel  in  a  suit  by 

A  FABT  OWNEB. 

District  Court  of  the  United  States  for  the  SotUhem  District  of  New  York. 

med  the        day  of  185 

STIPULATION  For  LIBELLANT^B  COSTS  ENTERED  INTO  FUB8UANT  TO  THE  BX7LB8  OF 

PBACTICE  OF  THIS  OOUBT. 

Whereas,  a  libel  was  filed  in  this  court,  on  the         day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty  by  A.  B. , 

owner  of  of  the  ship  br  vessel  called  the  her  tackle,  &c., 

against  the  said  ship  or  vessel,  her  tackle,  &c,  for  the  reasons  and  causes  in 
the  said  libel  mentioned,  which  sud  vessel,  her  tackle,  &c.,  is  of  the  value  of 

dollars,  as  appears  by  the  consent  (or  appraisement)  on  file 
in  said  cause,, and  C.  D.,  and  E.  F.,  tiie  other  owners  of  said  vessel,  and  G.  H. 
and  L  J.  their  sureties,  parties  hereto,  hereby  consenting  and  agreeing,  that  in 
case  of  default  on  the  part  of  the  libellant  or  his  sureties,  execution  may  issue 
against  their  go6ds,  chattels,  and  lands,,  for  the  sum  o|  dollars. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom  it 

may  concern,  that  the  stipulators  undersigned  axe,  and  each  of  them  is  bound, 

in  the  sum  of  (double  t?ie  value  of  UbdUmCs  share)  dollars,  conditioned 

that  the  said  vessel  shall  safely  return  from  her  present  intended  voyage,  to  the 

port  of  New  York. 

Taken  and  acknowledged,  this        day  ) 
of  185  ,before  me,  )  . 

U.  8.  Commissioner. 

Southern  District  at  New  Torhy  ss, 

parties  to  the  above  stipulation,  being  duly  sworn, 

depose  and  say  eadi  for  himself  that  he  is  worth  the  sum  of 

hundred  dollars  over  and  above  all  his  just  debts  and  liabilities. 

to,  this  day ) 

of  185  ,  before  me,  \ 

U.  8.  Commissioner. 


No.  175.  —  Consent  to  stipulate  fob  pbopebtt  without  pbocess. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 

John  Jones, 
vs. 

The  STEAlfEB  EUBEKA,  HEB  EnOINE, 

Tackle,  &c. 

A  libel  having  been  filed  in  this  cause,  I  hereby  consent  that  no  process  iasue 
thereon  to  arrest  the  said  vessel,  provided  that,  in  the  course  of  this  day,  A. 
B.,  the  owner  thereof  file  a  claim,  and  with  C.  D.,  as  surety,  enter  into  the 
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usual  stipulations  for  costs  and  value,  the  latter  in  the  sum  of  dol- 

lars, in  the  same  manner  as  if  the  said  vessel  were  arrested,  and  were  to  be  dis- 
charged on  stipulation.    Publication  to  be  waived  and  answer  to  be  filed  on 
otherwise  default  to  be  entered. 
Dec.  4,  1849. 

K  P.,  Proctor  for  libellant. 


No.  176.  — The  lkb,  in  ▲  DiFFBBEiirr  fobic 

(Tide  of  the  cause,) 

A  libel  having  been  filed  in  this  cause,  and  A.  B.,  the  owner  of  said  vessel, 
having,  without  process,  filed  his  claim  to  the  same,  and  with  C.  D.,  as  surety, 
having  entered  into  the  usual  stipulations,  it  is  agreed  that  the  said  cause  shall, 
in  all  things,  proceed  as  if  the  said  vessel  had  been  arrested  and  regularly  dis- 
charged on  stipulation. 
Dec.  4,  1849. 

E.  P.,  Proctor  for  libellant. 
G.  H.,  Proctor  for  Claimant. 


No.  177. —  Ck>KSBNT  THAT  A  VESSEL  BE  DISCHABOED  ON  STIPXTLATION. 

(Title  of  the  ecmae.) 

The  ship  Wallace  having  been  arrested  on  the  process  issued  in  this  cause, 
we  consent  that,  on  filing  the  usual  stipulation  to  be  entered  into  according  to 
the  rules  of  the  court  to  appear,  abide,  and  perform  the  decree  in  the  sum  of 
dollars,  and  on  filing  a  claim,  and  on  complying  with  the  rules  of  the 
court  as  to  the  fees  of  the  officers  of  court,  the  said  ship  be  discharged  from 
custody  and  arrest. 
Dea  5,  1849. 

G.  H.,  Proctor  for  libellants. 


No.  178.  —  Consent  to  fixino  the  value  without  appraisement,  and 

DISCHABGINa  THE  FBOPEBTT  FBOM  CUSTODY. 

(THtle  of  the  cause.) 

I  hereby  consent  that  the  value  of  the  brig  Hover,  her  tackle,  apparel,  and 
furniture,  be  fixed  at  six  thouand  dollars,  without  appraisement,  and  that,  on 
filing  a  claim  and  the  necessary  stipulations  for  costs  and  value,  &c.,  comply- 
ing with  the  rules  of  the  court  as  to  fees,  the  sfidd  brig  be  discharged  from 
custody.  • 

G.  H.,  Proctor  for  libellant. 


'^^mww^. 
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No.  179.  —  Claim  to  a  portion  op  the  caboo. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

The  claim  of  David  Jones,  of  the  dty  of  New  York,  m6rchant,  to  nine  cases 
of  merchandise  marked  D.  J.,  1  to  9,  a  portion  of  the  cargo  of  the  brig  Roarer, 
now  in  custody  of  the  marshal  of  this  district  at  the  suit  of  John  Liyingston 
and  others,  alleges  as  follows : 

That  he  is  the  true  and  bond  Jida  owner  of  said  nine  cases  of  merchandise, 
and  that  no  other  person  is  the  owner  thereof. 

And  thereupon  the  said  claimant  prays  that  this  Honorable  Court  will  be 
pleased  to  decree  a  restitution  of  the  sam^  to  him,  and  otherwise  right  and  jus- 
tice to  administer  in  the  premises. 

David  Jonbb. 

Sworn  May  6th,  1843, 
before  me, 

Geo.  W.  Morton,  U.  S.  Commissioner. 
A.  B.,  Proctor  and  Advocate. 


No.  180.  —  Cladi  to  a  vessel.  —  (  Vide  ante,  page  276.) 


No.  181.  —  A  claim  by  the  united  states  on  the  ground  of  forfeit ukb. 

—  (  Vide  ante,  No.  18,  page  506.) 


No.  183.  — An  answer.  —  {Ante,  page  281.) 


No.  188.  — A  claim  and  answer — {Ante,  No,  9,  pa^e  501 ;  No,  1-2,  page  505 ; 
No,  59,  page  584 ;  No.  61,  page  535 ;  No,  63,  page  537 ;  No,  65,  page  538.) 


No.  184.  —  A  CLAIM,  ANSWER,  AND  EXCEPTION  TO  THE  JURISDICTION. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States,  for  the  Southern  District  of  New  York. 

The  claim,  answer,  and  exceptions  of  Herman  Schultze  of  said  district,  mas- 
ter of  the  schooner  Oscar  Jones,  intervening  for  his  interest  in  the  said  schooner, 

her  tackle,  apparel,  and  furniture,  to  the  libel  of Cammerden,  alleges  as 

follows : 

Mrkt,  That  the  said  Schultze  as  master,  claims  the  sud  schooner,  her  tackle, 
apparel,  and  furniture,  and  further  alleges  and  answers  as  follows : 

Second.  That  he  is  entirely  ignorant  of  the  matters  alleged  in  the  first  and 
second  articles  of  said  libel  contained. 

Third,  That  at  the  time  the  said  vessel  was  seized  by  reason  of  the  libel  of 
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the  said  Cammerden,  he  had  and  still  has  an  interest  in  the  said  vessel,  to  the 
amount  of  five  hundred  and  sixty  dollars  and  forty-nine  cents,  inasmuch  as  he 
had  served  on  board  the  said  schooner,  as  mate  from  the  day  of 

one  thousand  eight  hundred  and  forty  to  the  day  of 

one  thousand  eight  hundred  and  forty.  at  the  wages  of  dollars 

per  month,  amounting  in  the  whole  to  the  sum  of  one  thousand  and  forty-two 
dollars  and  cents,  which  has  never  been  paid  to  him,  x  and  is  still  due. 

And  also  for  certain  moneys  advanced  by  this  claimant  to  pay  the  wages  of  the 
crew  of  the  said  schooner,  and  other  necessary  advances  during  the  voyage  now 
broken  up  by  the  process  of  this  court,  amounting  to  the  sum  of  four  hundred 
and  seventeen  dollars  and  eighty-five  cents,  which  wages  and  advances  were  a 
lien  on  said  schooner,  and  this  defendant  having  advance^  the  same  is  subro- 
gated to  the  rights  of  said  seamen,  and  he  has  filed  his  libel  in  this  Honorable 
Court  to  enforce  his  said  lien. 

Fimrth,  That  this  Honorable  Court  has  no  jurisdiction  of  the  matters  con- 
tained in  the  said  libel,  the  same  not  being  matters  of  admiralty  and  maritime 
jurisdiction,  the  said  libel  being  filed  in  this  court  to  enforce  a  certain  decree 
or  judgment  rendered  by  a  state  court  of  the  city  of  New  Orleans  in  Louis- 
iana, in  a  suit  on  promissory  notes  in  a  personal  action  at  law,  and  not  by  any 
court  of  admiralty,  nor  in  a  cause  within  the  admiralty  and  maritime  juris- 
diction, nor  on  or  for  any  cause,  civil  and  maritime ;  and  this  claimant  and 
respondent  prays  the  same  advantage  thereof  as  if  the  same  were  separately,* 
and  formally  pleaded  to  said  libeL 

Fifth.  That  the  privilege  and  preference  on  the  said  schooner  granted  in  the 
aforesaid  decree,  if  any  such  exist  or  was  granted,  was  so  granted  without  said 
schooner  being  attached  or  in  the  possession  or  custody  of  said  court,  and 
while  the  said  schooner  was  absent  at  sea  in  foreign  waters,  ports,  and  places, 
and  the  same  could  not  and  did  not  affect  said  schooner  or  any  person  except 
her  owner,  nor  could  it  have  any  affect  to  give  the  plaintiff  therein  any  pref eiv 
ence  over  other  persons,  nor  be  enforced  except  within  the  jurisdiction  of  said 
court  which  rendered  the  same  and  by  the  process  thereof. 

Sixth  That  if  the  said  daim  of  the  said  libeUant  be  a  lien  on  said  vessel, 
the  same  is  to  be  deferred  to  the  claims  of  this  claimant,  which  are  for  services 
rendered  to  said  vessel  in  navigating  and  preserving  her  and  bringing  her  safely 
to  the  United  States,  and  the  lien  by  hypothecation,  decree,  or  otherwise,  in 
said  promissory  notes  was  subject  to  the  payment  of  such  wages  and  advances, 
and  his  said  wages  as  mate  were  a  lien  prior  in  point  of  time  to  the  said  prom- 
issory notes  and  the  decree  thereon. 

Herman  Shultzb. 

Sworn  to  before  me  this        day  of 
May  1849. 

George  W  Morton,  U.  S,  Commissioner. 
C.  L.  Benedict,  Proctor. 
E.  C.  Benedict,  Advocate. 
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No.  185.  — Answeb  of  a  garnishee  dentino  the  possession  of  goods  OB 

CBEDITS. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  answer  of  James  W.  Elwell,  surviving  partner  of  tte  firm  of  Elwell  & 
Ck).,  garnishee  in  the  libel  and  complaint  of  Thomas  Gould  against  John 
Given,  in  a  cause  of  damage,  dvil  and  maritime,  alleges  as  follows : 

That  it  is  not  true  that  this  respondent  ever  aided  or  assisted  in  concealing 
or  seeking  to  conceal  the  said  John  Given,  or  his  property,  and  that  it  is  not 
true  that  he  held,  at  the  time  of  the  service  of  the  process  in  this  suit,  or  at 
any  time  since,  any  goods,  chattels,  choses  in  action,  property,  credits,  or 
effects  in  his  hands  Or  under  his  control,  belonging  to  the  said  John  Given,  or 
in  which  he  has  any  interest 

Wherefore  this  respondent  prays  that  he  may  be  hence  dismissed,  and 
that  his  costs  and  expenses  may  be  decreed  to  him. 

Sworn  this  day ) 

of  186  ,  before  me,  ) 


No.  186.  — Refuoation  to  an  answeb  bt  a  gabnishbb. 

To  the  Honorable,  &c. 

The  replication  of  Thomas  Gould,  libellant,  to  the  answer  of  James  W.  El- 
well, survivor  of  Elwell  &  Co.,  alleges  that  he  will  aver,  maintain,  and  prove 
his  said  libel  to  be  true,  certain,  and  sufficient,  and  that  the  said  James  W. 
Elwell,  survivor,  &c.,  at  the  time  of  the  service  of  the  process  in  this  suit, 
held  in  his  hands,  goods,  chattels,  credits,  and  effects  of  said  John  Given,  and 
he  prays  as  in  his  said  libel  he  has  already  prayed. 

A.  Nash, 

Proctor  for  Libellant 


No.  187.  —  Interrogatobies  to  be  fbopounded  to  a  gabnisheb. 

Interrogatories  to  be  propounded  to  James  W.  Elwell,  garnishee  in  the  libel 
of  Thomas  Gould  against  John  Given. 

First  Interrogatory, — What  is  your  name,  place  of  residence,  and  occu- 
pation? 

Second  Interrogatory,  — Do  you  know  the  defendant  John  Given,  and  how 
long  have  you  known  him,  and  what  has  been  his  occupation  since  you  first 
knew  him? 

Third  Interrogatory,  —  Have  you  not,  during  your  acquaintance  with  him, 
been  his  consignee,  merchant,  and  agent  in  the  city  of  New  York,  and  has 
he  not  deposited  in  your  hands,  from  time  to  time,  sums  of  money,  freights, 
and  passage  money  belonging  to  him  ?    State  the  same  fully  and  particularly. 
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llburth  Interrogatory,  —  Did  he  not  leave  in  your  hands,  on  a  previotw  voy- 
age, a  sum  of  money  as  security  to  you,  for  your  liability  for  him  as  bail,  and 
is  not  the  same  still  in  your  hands  ? 

JF^h  Interrogatory,  —  Did  he  not  leave  in  your  hands  this  present  voyage, 
his  chronometer,  ai^  other  nautical  instruments  for  safe  keeping,  while  he 
remained  in  port,  and  were  they  not,  or  some  of  the  same,  in  your  possession 
at  the  time  of  the  service  of  the  process  in  this  cause  upon  you  ? 

Siath  Interrogixtory,  —  Have  you  not  in  your  possession,  or  under  your  con- 
trol, some  other  property,  goods,  chattels,  or  funds,  belonging  to  the  stod 
John  Given  ?    State  fully  and  particularly. 

Seventh  Interrogatory, ' — Have  you  not  in  your  hands,  or  under  your. con- 
trol, some  notes,  drafts,  or  other  bills  receivable,  or  debts,  or  dioses  in  action, 
or  ci-edits,  belonging  to  said  John  Given,  or  in  which  he  is  interested?  State 
fully  and  particularly. 

Eighth  Interrogatory,  — Is  not  the  said  Given  part  owner  of  some  vessel, 
and  have  you  not  in  your  hands,  funds  or  property  belonging  to  the  owners 
of  said  vessel  ?    State  fully  and  particularly. 

A.  Nash, 

Proctor  for  libellant. 


No.  188.  — Akswbbs  bt  a  garkishee  to  nqrrERBOOATORiBS  pROPouNDia)  to 

WSXL 

Answers  of  James  W.  Elwell,  garnishee,  to  the  interrogatories  of  Thomas 
Gould. 

To  the  First  Interrogatory, — My  name  is  James  W.  Elwell;   I  reside  in 
New  York,  and  am  a  merchant. 

To  the  Second  Interrogatory,  —  I  have  known  the  defendant  two  years,  dur- 
ing which  time  he  has  been  a  shipmaster. 
And  so  on,  answering  fuUy  and  tndy  to  each  Interrogatory. 

Jambs  W.  Blweu.. 
Sworn,  June  10th,  1848, 
before  me, 

Gborgb  W.  Morton,  Commissioner. 


No.  189.  — Amendments. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Coxut  of  the  United 

States  for  the  Southern  District  of  New  York. 

Amendments  to  the  libel  of  William  Bondl,  against  the  ship  Henry  day, 
her  tackle,  apJTarel,  and  furniture^  and  against  Henry  Schrever,  late  master,  in 
a  cause  of  wages,  civil  and  maritime. 

First.  Insert,,  after  the  word  **  October,"  in  the  fifth  article,  the  words  M- 
49 
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lowii^ — **aiid  before  the  expiration  of  tiievoysge  contracted  for  by  jour 
Kbellant." 

Second,  Add  at  the  conclusion  of  the  fifth  article,  the  words  following  — 
'*  and  when  the  sidd  riiip  Henry  Clay  haying  performed  her  above  m^itioned 
intended  voyage,  arrived  in  safety  oi:  the  day  of  Febmazy  last" 

Third.  Insert,  after  the  word  '*  vessel,"  in  the  sixth  article,  the  words  fol- 
lowing—  *'and  the  said  master,  wages  daring  the  voyage  aforesaid,  and  un- 
til the  arrival  of  the  said  ship  in  New  York,"  And 

Pkmrth.  8trike  out  the  words  '^sev^ity-four,"  in  the  sixth  article,  and  in- 
sert in  lieu  thereof  "ninety-three." 

Bign  and  verify  like  the  )  Bubb  &  Benedxct,  ProcUuns. 

ortQinal  pleading,  \  Bubb,  Advocate. 


No.  190.  — A  SXTFPLBlfEirrAL  AND  AMBNDATOBT  LIBEL* 

To  the  Honorable  Samuel  R  Betts,  &c. 

The  supplemental  and  amendatoiy  libel  of  A.  B.  against  the  brig  Lowell, 
her  tackle,  &c.,  and  against  all  persons  intervening,  &c.,  and  against  E.  F., 
master,  alleges  as  follows : 

Fvrst,  dc,  —  (Allege  the  facts  as  amended,  in  artides,  and  add  prayer  as 
amended^  in  same  form  as  original  libel,) 

{Sign  cmd  verify  lite  orighud  libd.) 


Orders  Ex  Parte. 
No.  191.  — The  obdbb  of  thb  judge  fob  bail,  to  bb  enix>b8E]>  os  the 

LIBEL. 

Tide  of  the  Cause. 

On  filing  the  within  libel,  and  otherwise  complying  witii  the  rules  of  the 
court,  let  a  warrant  of  arrest  issue  in  this  cause  against  the  de- 

fendant, and  let  him  be  held  to  bail  in  five  hundred  dollars. 

Sam^l  R  Betts,  Judgie. 

Dec  18,  1849. 


No.  192.  —  Obdeb  stayiko  fboceedings,  to  give  time  to  kakb  a  iconoK. 

Title  of  the  Came, 

On  the  foregoing  affidavit  and  notice  of  motion^  let  all  proceedings  in  this 
cause,  on  the  part  of  the  libellant,  be  stayed  for  a  sufiident  time  to  make  said 
motion,  and  have  the  order  of  the  court  thereon. 

8ak*l  R  Betts,  Judge* 

June  &,  1841^ 
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No.  198.  — Ordeb  enlabgino  tdcb. 

TUUofthe  Caiue. 

Let  the  time  to  answer  the  libel — {to  reply — to  answer  the  interrogatories 
—  to  except  to  the  libel,  or  answer ,  or  interrogatories)  — be  extended 
days. 

Sam^l  R  Bbtts,  Judge. 
June  8,  1849. 


No.  194.  — ^Thb  caption  of  orders  and  decrees. 

At  a  stated  (or  special)  term  of  the  District  Court  of  the  United  States  of 
America,  for  the  Boitthem  District  of  New  York,  held  at  the  City  Hall,  in  the 
city  of  New  York,  on  Tuesday,  the  third  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-three. 

Present — The  Honorable  Samuel  R  Betts,  District  Judge. 

A.  B., 

vs, 
0.  D. 


\ 


No.  195. — Order  of  ooimEMNATioN  bt  defaui/t  and  reference  to  / 

COIOOSSIONBR. 

The  marshal  having  returned,  on  the  monition  issued  in  the  above  entitled 
cause,  that  he  had  attached  the  said  vessel,  her  tackle,  apparel,  and  furniture, 
and  had  given  due  notice  to  all  persons  claiming  the  same,  that  the  court 
would,  on  this  day,  proceed  to  the  trial  and  condemnation  of  the  said  vessel, 
her  tackle,  &c.,  should  no  claim  be  interposed  for  the  same:  whereupon,  on 
motion  of  Esquire,  proctor  for  the  libellants,  proclamation 

was  made  for  all  persons  interested  in  the  said  vessel,  her  tackle,  &c.,  to  ap- 
pear and  inteipose  their  claims ;  and  no  person  appearing,  on  like  motion  it 
was  further  ordered,  that  the  de&ults  of  all  persons  be  and  the  same  are  ac- 
cordingly hereby  entered,  and  that  the  said  vessel,  her  tackle,  &c.,  be  con- 
demned to  pay  the  demands  of  the  libellant. 

And  it  is  furtl\<er  ordered,^  that  it  be  referred  to  a  commissioner  of  this 
court  to  ascertain  ani  compute  the  amount  due  the  libellant,  for  freight 
{or  other  cause),  and  to  report  the  same  to  this  court,  with  all  convenient 
speed. 

No.  196. — Decree  for  the  ubellant  on  hearing,  with  reference  to 

COMPUTE. 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  due  delib- 
eration being  had,  it  is  ordered,  adjudged,  and  decreed,  that  the  libellant  re- 
cover tiie  amount  of  his  wages  [or  freight,  or  materials,  &c.,l  in  this  cause: 
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and  it  is  further  ordered,  that  it  be  referred  to  a  comrniAsioner  to  ascertain  and 
compute  the  amount  due  to  the  libellant  in  the  premises,  and  that  he  report 
the  same  to  this  court,  with  all  conyenient  speed. 


No.  197.  — The  likk  in  a  caubb  op  damage,  with  befebencb  to  take  akd 

BEPOBT  THE  TESTIMONY  ON  THE  AMOUNT  OF  DAMAGE. 

This  cause  having  been  heard  on  the  pleadings  and  proofe,  and  due  deliber- 
ation being  had,  it  is  ordered,  adjudged,  and  decreed,  that  the  libellant  re- 
coyer  his  damages  for  the  assault  and  battery  [or  collision,  or  other  cause,] 
mentioned  in  the  libel,  and  that  it  be  referred  to  a  commissioner  to  take  the 
testimony  of  the  amount  of  such  damages,  and  to  report  the  same  to  this 
court  with  all  conyenient  speed. 


No.  198.  — Obdeb  of  oonfibmation  of  the  befobt  of  a  commissionsb,  and 

FINAL  DECREE,  WITH  JUDGMENT  AGAINST  THE  BAIL. 

The  time  for  filing  exceptions  to  the  commissioner's  report  haying  expired, 
and  no  exceptions  haying  been  filed,  on  reading  and  filing  the  report  of 
G^rge  W.  Morton,  United  States  Commissioner,  to  whom  the  aboye  matter 
was  referred,  by  which  there  is  reports  due  the  libellant  for  the  wages  [or 
freight,  or  other  cause,]  demanded  in  the  libel,  the  sum  of 
dollars :  On  motion  of  proctor  for  the  libellant,  it  is  ordered 

that  the  report  be  in  all  things  confirmed,  and  that  the  defendant  pay  to  the 
libellant  in  this  action  the  amount  so  reported  due  to  him,  together  with  his 
costs  to  be  taxed. 

And  on  like  motion,  it  is  further  ordered,  that  a  summary  judgment  be,  and 
the  same  is  hereby  entered  against  the  said  A.  B.,  the  principal,  and  C.  D.,  the 
surety,  for  the  sum  of  dollars,  the  amount  of  the  bond  and 

stipulation  given  to  the  marshal,  on  bonding ;  and  that  the  libellant  have  exe- 
cution thereon  to  satisfy  this  decree. 


No.  199.  — Final  dbcbee  fob  a  sum  cbbtain,  with  costs. 

This  case  haying  been  heard  on  the  pleadings  and  proofe,  and  haying  been 
argued  by  the  advocates  for  the  respective  parties,  and  due  deliberation  being 
had  in  the  premises,  it  is  now  ordered,  adjudged,  and  decreed,  by  the  court, 
that  the  defendant  pay  to  the  libellant  the  sum  of  two  hundred  dollars,  with 
hiB  costs  to  be  taxed* 
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No.  300.  —  Dhorsb  ov  thb  hbrfts,  with  BmrBREiccE  to  a  ooum 

This  cttose  having  been  heard  oa  the  pleadings  in  the  cause,  an 
been  argued  by  the  adTocates  of  the  respective  parties,  and  due  de 
bmng  had,  it  is  now  ordered,  adjadged,  and  decreed,  that  the  libella 
against  the  defendant  the  amount  due  by  the  charter  party,  [or  bill 
— or  bottomry — or  reflpondonda  bond — or  for  the  maf«riab  —  or  fo 
plica  mentioned  in  the  pleadings,]  and  that  it  be  referred  to  a  com 
to  ascertain  the  amount  bo  due,  after  making  all  proper  allowances, 
he  report  the  same  to  the  court,  with  all  convenjent  speed. 


No.  201.  — Final  decrsb  or  roBFimiKE  on  a.  libel  of  mwi 

The  monition  issued  in  this  cause,  having  been  heretofore  retume* 
usual  proclamatian  having  been  made,  and  the  default  of  all  persi 
duly  entered,  it  is  thereupon,  on  motion  of  Ogden  Hoffman,  Esq., 
for  the  United  States,  ordered,  sentenced,  and  decreed,  by  the  court 
and  his  Honor  the  District  Judge,  by  virtue  of  the  power  and  an 
him  vested,  doth  hereby  order,  sentence,  and  decree,  that  the  fou: 
broadcloths,  mentioned  in  the  libel  in  this  cause,  be,  and  the  same  a< 
are  condemned  as  forfeited  to  the  United  States. 

And  upon  like  motion,  it  is  further  ordered,  sentenced,  and  dec 
the  clerk  of  this  court  issue  a  decree  of  nenditieni  expmat  to  the  u 
the  district,  returnable  upon  the  day  of  next.    And  that 

return  thereof,  the  clerk  distribute  the  proceeds  according  to  law. 


No.  202.  PiKAL  HBCRBK  FOB  THB  DBFEHSANT  IN  A  P0B8HSSORT 


This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  i 
the  advocates  of  the  respectiTe  parties,  and  due  deUberation  bei] 
the  premises,  and  it  appearing  to  the  court  that  the  claimant  has  e 
Btifflcient  and  valid  title  to  the  vessel,  it  is  now  ordered,  adjudgei: 
creed  by  the  court,  that  the  libel  filed  in  the  cause  be  dismissed  wit 
be  taxed  against  the  libellant.  And  on  motion  of  the  proctors  for 
ant,  it  is  further  ordered,  that  unless  an  appeal  be  taken  to  this  deci 
the  time  limited  and  prescribed  by  the  rules  of  this  court,  the  clun 
Illations  be  cancelled. 


No.    208.  —  FlKAI,    DBCKBB   OK    A   PKRKMPTOKY   IXCBFTIOn    TO    T 

This  cause  having  been  heard  on  exceptions  filed  by  the  libelli 
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plea  interposed  by  the  respondent,  and  having  been  argued  by  the  adyocates 
for  the  respective  parties,  and  on  due  deliberation,  the  court  doth  now  order, 
adjudge,  and  decree,  that  the  exceptions  filed  by  the  libellant  to  the  plea  of 
the  respondent  of  a  former  trial  and  decree,  upon  the  subject-matter  of  this 
suit,  be  overruled  with  costs  to  be  taxed,  and  that  the  libel  of  the  libellant  be 
decreed,  barred,  and  be  dismissed,  with  costs  to  be  taxed,  unless  the  libellant 
shall  elect  to  reply  to  said  plea,  and  in  that  case,  that  he  have  leave  to  file  a 
replication  thereto,  within  ten  days,  on  payment  of  the  costs  created  by  such 
exception  to  be  taxed. 


No.  204.  — Dbcbbb  ovERBULnra  exceptions  to  an  answer. 

This  cause  coming  on  to  be  heard  on  exceptions  filed  by  the  libellant  to  the 
answer  of  the  respondent,  and  having  been  argued  by  the  advocates  for  the 
respective  parties,  and  due  deliberation  having  been  had  in  the  premises,  it  is 
now  ordered  and  decreed  by  the  court,  that  the  exceptions  of  the  libellant  to 
the  answer  of  the  respondent  be  disallowed  and  overruled,  with  costs  to  be 
taxed. 


No.  205.  —  Decree  settling  priority  in  distribution  of  proceeds  nr 

COURT,    in  several  CAUSES. 

(7\tle$  of  aUthe  causes  affecting  tha proceeds  in  court.) 

No  exception  being  taken  to  the  clerk^s  reports  in  either  of  the  above  cases, 
and  the  question  being  agitated  which,  if  any,  of  the  parties  is  entitled  to  pri- 
ority of  payment,  and  also,  whether  costs  are  to  have  precedence  in  satisfaction, 
where  the  debts  are  only  entitled  to  pro  rata  payment,  and  the  court  having 
been  moved  to  decree  a  distribution  of  the  proceeds  of  the  brig  Triumph,  her 
tackle,  Ac,  now  in  the  registry,  and  advocates  for  the  respective  parties  having 
been  heard,  and  due  deliberation  had  in  the  premises,  it  is  ordered  and  decreed, 
that  the  demand  of  Elisha  B.  Baker,  for  services  rendered  as  pilot,  togethe 
with  his  taxed  costs,  be  first  paid  out  of  the  fund  in  court ;  that  then  the 
amounts  reported  due  the  several  libellants  in  the  suits  on  which  the  vessel  was 
arrested,  be  paid  them  respectively,  together  with  their  taxed  costs,  according 
to  the  order  in  which  their  attachments  were  made  on  the  vesseL  And  that 
the  several  petitioners  be  afterwards  paid  ratably  out  of  the  surplus,  after 
satisfaction  of  the  other  suitors,  together  with  their  costs  to  be  taxed. 


No.  206.  —  Decree  for  libellant  on  a  cbarter  party. 

This  cause  having  been  heard  upon  the  pleadings  and  proofs,  and  the  prem- 
isep  being  considered,  and  it  appearing  to  the  court  that  the  cargo  of  the  brig 
Virginia,  was  well  and  securely  stowed,  and  was,  on  h^  arrival  at  thb  port) 
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delivered  to  the  respondent,  pursaant  to  the  tenor  and  effect  of  the  charter 
party  in  the  pleading  mentioned,  and  in  good  condition  except  4, 500  Began,  In- 
jured by  the  dangers  of  the  sea :  and  it  farther  appearing  to  the  court  that  the 
libellant  brought  in  the  said  vcBsel  from  Havana  to  New  Yorlc,  boxes  of  aegors 
and  balea  of  tobacco  laden  in  the  cabin  of  the  said  vessel,  and  not  embraced 
Tithin  the  provisionB  of  the  charter  party,  it  is  therefore  considered  by  the 
court,  that  the  libellant  recover  his  affreightment,  in  this  case  due  and  stipu- 
lated by  the  aaid  charter  party,  and  also  the  accustomed  freight  for  the  s^d 
boxes  of  segara  and  bales  of  tobacco,  laden  in  the  cabin  of  said  veaael ;  and 
that  it  be  referred  to  the  clerk  to  ascertain  and  c(Hnpate  the  amount  due  accord- 
ing to  the  tenor  of  this  decree ;  and  it  Is  further  ordered,  tiiat,  in  taking  such 
account,  the  clerk  allow  the  respondent  all  proper  credits  for  payments  made 
pursuant  to  the  charter  party,  and  also  credit  for  the  value  at  Havuia  of  one 
quarter  box  of  segars,  laden  in  the  cabin,  uiileBs  the  respondent  electa  to  take 
the  one  quarter  box  delivered  from  the  vessel  to  the  public  store,  it  not  having 
the  proper  mark  of  the  respondent,  corresponding  with  the  bill  of  lading.  It 
is  farther  ordered,  that  the  libellant  recover  his  costs  to  be  taxed. 


Na  207 — Dbcksb  oh  bpbcul  motion  DisHieeiKa  libel  vesk  pbocesb 

BAD  IUFR0TIIIEN1XT  ISSUED. 

Hr.  Burr,  proctor  for  the  dumanta,  reads  and  flies  affidavit  of  notice  of 
motion,  and  affidavit  of  serrice,  aud  moves  that  the  vessel  be  discharged  from 
custody. 

Hr.  Zabriskie,  proctor  for  the  libellant,  reads  aud  flies  two  affidftvits,[and 
argues  in  opposition  to  the  motion. 

Ordered,  Uiat  the  libel  be  dismissed  and  the  vessel  discharged  from  custody 
of  tbe  marshal  forthwith. 

No.  308. — Decree:  fob  wages  add  short  allowahcb  tob  a  fast  op  the 

VOTAOK,  AND  FOBPBITUBE  OF  THE  KBSIDUB. 

lliis  cause  having  been  re-argned  upon  the  merits,  by  consent  of  the  counsel 
for  botfa  tbe  parties,  and  due  deliberation  being  had  in  th^  premises,  it  is  now 
ordered,  adjudged,  and  decreed,  that  the  libellant  recover  for  the  eight  months 
service  on  board  the  vessel,  up  to  his  payment,  in  Hamburgh,  the  sum  of  eigh^ 
dollars,  and  for  short  allowance  daring  that  period,  thirteen  83-lOOth  dollars 
— in  the  whole,  ninety-three  88-IOOths  dollars,  deducting  therefrom  his  ad- 
vance of  twelve  dollars,  and  nine  dollars  paid  him  as  per  receipt,  amounting 
to  the  sum  of  twenty-one  dollars,  and  that  tbe  defendant  pay  to  the  libellant 
the  balance,  amounting  to  seventy-two  88-lOOths  dollars,  together  with  his 
costs  to  be  taxed.  And  that  the  libellant's  wages  earned  on  the  circuitous  voy- 
age from  Hamburg  to  Buenos  Ayres,  be  decreed  forfeited  for  desertion  at  the 
latter  place. 
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K6.   200.  — NOTIOB  OF  BBTEBEKOB. 

Diitriet  Court  of  the  United  BtaUe  for  the  Southern  Dietrict  of  New  Torh 

A.  B.,         ) 

M  >  Notice  of  Btferenee, 

C.   D.  ) 

In  conformity  with  the  order  entered  In  the  abore  entitled  cacise,  you  will 
please  to  take  notice,  that  the  reference  ordered  therein,  will  be  proceeded  with, 
before  me,  at  my  ofBoe  at  the  United  States  Courts,  on  the  day  of 

at  o^clock  in  the  nocm  of  that  day,  at  which  time  and 

place  yon  are  hereby  notified  to  attend  with  the  testimony  yon  may  haye  to 
offer  in  the  matter  referred. 
Dated,  New  York,  the  day  of  A.  D.  18 

-    Tpnrs,  &C., 

Gbobob  W.  Morton, 

TJ.  S.  Commissioner. 
To  E.  P.,  Proctor  for  Libellant 
G.  H.,  Proctor  for  Defendant. 


No.  210. — Report  of  commissioner  on  a  general  order  to  oomfutb. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  Torh. 

A.  B.,         1 

vs.  >  Commissioner's  Beport. 

C.    D.         ) 

In  pursuance  of  a  decretal  order  made  in  the  above  entitled  cause,  on  tiie 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  by  which,  among  other  things,  it  was  referred  to  the  undersigned, 

one  of  the  commissioners  of  this  court,  to  ascertain  and  compute  the  amount 
due  the  libellant  for  materials,  [or  other  cause,]  and  to  report  thereon  to  this 
court  with  all  convenient  speed. 

I,  Charles  W.  Newton,  the  conunissioner  to  whom  the  matter  was  referred, 
do  report  that  I  have  been  attended  by  the  proctor  for  the  libellant  and  the 
proctor  for  the  defendant,  and  have  taken  and  examined  the  testimony  offered 
in  support  of  the  libellant^s  claim,  and  also  that  offered  in  reduction  thereof 
and  do  find  that  there  is  due  to  the  libellant  the  sum  of 

dollars. 

Dated  the  day  of  A.  D.  18 

All  which  is  respectfully  submitted. 

Charles  W.  Newton, 

U.  8.  Commissioner. 
E.  P.,  Proctor  for  Libellant. 
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No.    211. — BbPOBT    of    a    OOMiaSSIONEB    ON    AN    OBDBB    OF    RBFEBBNOB  TO 
TAKB  AND  BBPOBT  THB  TESTDfONT  AS  TO  THB  AMOUNT    OF  DAHA0B8. 

District  Oourt  of  the  United  States  for  the  Southern  District  of  New  Tork, 


A.  R,         ) 

vs.  > 

CD.  ) 


I,  (George  W.  Morton,  a  commissioner  to  whom  it  was  referred,  to  take  and 
report  the  testimony  of  the  amount  of  damages  in  this  cause,  do  report  that  I 
have  been  attended  by  the  proctors  for  the  respective  parties,  and  have  exam- 
ined all  the  witnesses  which  have  been  produced  before  me,  and  they  gaye  the 
following  testimony : 

John  Jones,  a  witness  for  the  libellant,  being  swoni,  testified  that,  &c — 
and  so  on  with  the  other  witnesses,  ' 

All  which  is  respectfully  submitted. 

Gbobgb  W.  Morton, 

U.  S.  Commissioner. 

E.  F.,  Proctor  for  Libellant. 


No.  212.  — Report  of  a  commissioner  on  a  special  order  of  reference 

—  REPORTING  THE  TE8TIMONT. 

U.  8.  District  Court 

Valentine  Lara,  )  Commissioner's  Beport,  under  the 

The  BRIO  Henry  Bu^  HER  TACKLE,  &C.  i    order  of  Court,  of  June,  1U7. 

In  pursuance  of  a  decretal  order  made  in  the  abore  entitled  cause,  by  which, 
among  other  things,  it  was  referred  to  a  commissioner  to  ascertain  and  report 
the  amount  due  the  libellant,  and  it  was  ordered,  that  the  claimant  have  leaye 
to  strike  the  name  of  David  Woodside  from  the  claim  and  answer  filed  in  the 
cause,  and  also  have  leave  to  examine  him  as  a  witness  on  the  reference  in  this 
cause,  before  the  commissioner,  subject  to  all  legal  exceptions : 

I,  €^rge  W.  Morton,  the  commissioner  before  whom  the  reference  was  had, 
do  report,  that  I  have  been  attended  by  the  proctors  for  the  libellant  and  the 
claimant,  and  have  taken  and  examined  the  testimony  offered  by  the  respective 
parties,  and  do  find,  on  the  testimony  of  David  Woodside,  that  the  claimants 
are  entitled  to  credits  sufficient,  with  the  amount  paid  into  court  by  them,  to 
cover  the  amount  decreed  the  libellant,  and  that  there  is  nothing  due  the  libel- 
lant beyond  the  amount  paid  into  court  by  the  claimants. 

At  the  request  of  the  proctor  for  the  claimants,  I  have  annexed  to  this  re* 
port  all  the  testimony  taken  under  the  orders  of  reference  in  the  cause, 
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together  with  a  copy  of  the  judge^s  minutes  of  testimony  taken  on  the 
hearing. 
Dated  December  4th,  1847. 
All  which  is  respectfully  submitted. 

Gbobgb  W.  Mobton, 

U.  S.  €k)mmi8sioner. 
A.  Nash,  Proctor  for  the  libellant. 


SkBceptions, 
No.  218. — Exceptions  by  the  libellants  to  the  fobeooing  befobt. 

IT,  8,  District  Court 

Valentine  Laba,  ) 

vs.  >  Exceptions  to  Commistioner^s  BeporL 

The  bbio  Hbnbt  Buck,  &c        ) 

The  libellant  excepts  to  the  Commissioner's  Report  made  under  the  order 
of  the  court,  entered  in  this  cause,  in  June  last 

First.  Because  the  witness,  David  Woodside,  who  was  examined  before  th 
said  commissioner,  as  a  witness  for  the  claimants,  was,  at  the  time  of  his  ex- 
amination and  cross  examination,  a  part  owner  of  the  ressel,  and  therefor  a  n 
incompetent  witness  for  the  vesseL 

Second.  Because  the  witness,  David  Woodside,  was  interested  in  the  event 
of  the  suit. 

Third.  Because  the  said  commissioner  has  not  in  his  said  report,  stated  tlie 
amount  of  the  credits  which  he  allowed  to  the  claimants,  on  the  testimony  of 
said  Woodside. 

BuBB  &  Benedict, 

Proctors  for  libeUants. 


No.  214.  — Exceptions  bt  a  defendant  to  the  bepobt  of  the  clehk  or  a 

OOMHISSIONEB. 


United  StcUes  District  Court. 


Raman  Db  Zaldo 

€tds. 
Elisha  Buboess 


1 


The  respondent  hereby  excepts  to  the  report  of  the  clerk  made  herein,  and 
by  him  this  day  filed,  for  the  following  causes,  that  is  to  say  — 

Mrst.  Because  the  said  clerk  hath  not  in  his  said  report,  allowed  as  a  credit 
to  him,  the  said  respondent,  the  sum  of  twenty-five  dollars,  duly  paid  to  Oi^ 
tain  Famham,  by  him  the  said  respondent,  as  appears  by  the  testimony  taken 
in  this  cause. 
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Second.  Because  the  said  clerk  hath  not,  in  his  said  report,  allowed  as  a 
credit  to  him  the  said  respondent,  the  sum  of  one  hundred  and  six  dollars  and 
seventy-five  cents,  duly  paid  to  Captain  Famham,  by  the  agent  and  consignee 
of  this  respondent,  at  Havana,  in  the  Island  of  Cuba,  as  appears  by  the  like 
testimony;. 
March  5th,  1844. 

Edoab  Logan, 

Proctor  for  Respondent. 
A.  D.  LoGAK,  Advocate. 


No.  215. — A  DiLATOBY   BXCEPTIOK   TO  A  LIBEL. — (Tide  ante,  page  279.) 


No.  216.  — A  PEBEMPTOBT  EXCEPTION  TO  A  LIBEL.  — {Vide  ante,  pa>ge  279.) 


No.  217.  — Exceptions  to  a  libel  for  misjoinder. 

United  States  DUtrict  Cmirt. 

The  Schr.  Naomi,  &c.,  and 
John  W.  Hall, 

ads. 
David  J.  Brown. 

John  W.  Hall,  the  respondent,  excepts  to  the  libel  in  this  cause  for  this :  — 

First.  That  it  mis  joins  in  the  same  cause  a  suit  in  rem  against  the  schooner 
Naomi,  and  a  suit  in  personam  against  John  W.  Hall,  the  master  thereof. 

-Second.  That  it  misjoins  an  alleged  cause  of  action  against  the  vessel  for 
a  violation  of  a  charter  party,  and  also  an  alleged  cause  of  action  against 
John  W.  Hall,  for  the  appropriating  certain  property  by  the  said  John  W. 
HalL 

Third.  That  it  misjoins  parties  who  cannot  rightfully  be  joined  in  such  a 
suit,  and  misjoins  causes  of  action  which  cannot  be  rightfully  joined  in  such 
a  suit. 

C.  L.  Benedict,  Proctor. 
E.  C.  Benedict,  Advocate. 


No.  218. — Exceptions  to  an  answer  for  scandal  and  impeirtinence. 

District  Court  of  the  United  States. 


Ebenezeb  N.  Hinckley, 

vs. 

David  H.  Robertson 


:1 


Exceptions  taken  by  the  libellant  to  the  answer  of  David  H.  Robertson,  re- 
spondent in  this  cause. 


668 '  ,  APPENIHX. 

First  ExeepUon.  — For  that  the  allegatioDs  in  the  said  answer,  in  the  words 
following,  to  wit:  ''That  daring  the  time  the  libellant  was  at  Antwerp,  the 
captain  of  one  of  the  deponent^s  vessels,  the  plenry  Kneeland,  at  Antwerp, 
the  same  time  as  the  libellant,  wrote  to  respondent,  advising  him  as  follows : 
*  I  very  much  fear  the  voyage  of  the  Majestic  will  turn  out  even  worse  than 
the  Eneeland^s,  having  met  with  an  accident  on  her  voyage ;  the  ship  is  yet 
here,  but  ought  to  have  been  gone  hence  at  least  a  week  ago.  Her  com- 
mander is  one  of  the  last  men  that  ought  to  be  entrusted  with  the  command 
of  a  ship ;  I  have  every  reason  for  saying  so,  and  feel  it  my  duty  to  i^piise 
you  of  it,  and  if  not  fully  insured  would  recommend  being  so,  as  I  think  the 
ship  not  safe  under  the  present  command ;  and  it  is  the  opinion  of  the  mastos 
of  ships  here  that  I  should  apprise  you  of  it ;  he  is  never  seen  about  the  ship, 
and  appears  to  have  lost  himself  altogether ; ' ''  are  scandalous  and  imperti- 
nent, and  ought  to  be  expunged. 

Second  Exception — For  that  the  allegations  in  the  said  answer  immediately 
following  the  matter  quoted  in  the  first  exception,  that  is  to  say,  ''That  de- 
ponent is  informed  and  believes  the  libellanf  s  neglect  of  duty  was  notorious 
at  Antwerp  at  the  time,  and  respondent  was  constantly  informed  of  the  same 
by  persons  subsequently  arriving  from  that  place,''  are  scandalous  and  imper- 
tinent, and  ought  to  be  expunged. 

TTiird  Exception,  —  For  that  the  allegation  in  the  said  answer,  in  the  words 
following,  to  wit:  "That,  as  the  respondent  is  informed  and  believes,  at  tiie 
time  the  Majestic  was  loading  at  Newport,  the  agent  of  the  cargo,  before  a 
notary  public,  protested  against  the  libellant's  incapacity  and  negligence,"  is 
impertinent  and  ought  to  be  expunged. 

Fotirth  EsDception,  —  For  that  the  allegation  in  the  said  answer,  in  the  words 
following,  to  wit :  "  That  the  vessels  owned  by  respondent,  which  sailed  with 
the  same  orders  as  libellant's,  and  were  at  Antwerp  at  the  same  time,  made 
good  voyages,  and  arrived  at  this  port  in  the  spring  of  the  year,  and  have 
since  proceeded  on  other  voyages,''  is  impertinent  and  ought  to  be  expunged* 

In  all  which  particulars  the  said  libellant  humbly  insists  that  the  respon- 
dent's said  answer  is  irrelevant,  impertinent,  and  scandalous;  wherefore  the 
libellant  excepts  thereto,  and  humbly  prays  that  the  impertinence  and  scan- 
dal of  the  said  answer  excepted  to  as  aforesaid,  may  be  expunged  with 
costs. 

BuBB  &  Benedict, 

Proctors  for  Libellant. 
BxTBB,  Advocate. 
I 
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No.  219.  — BXCEFTIOFS  TO  AN  ANSWBB  FOB  INBUFPIdBWCY. 

District  Court  of  the  United  States. 

Ramon  db  Zaldo 

vs. 

The  Brig  Aldebabon,  her  tackle,  &c., 

and  Ebenezeb  Wheelbioht. 

Exceptions  taken  by  the  libellant  to  the  answer  of  Ebenezer  Wheelright,  re- 
spondent, to  the  libel  and  complaint  of  the  said  Ramon  de  Zaldo,  filed  in 
this  cause. 

First  Exception.  —  For  that  the  said  respondent  has  not  well  and  sufficiently 
answered  and  set  forth  whether  the  agent  of  the  libellant  made  and  entered 
into  an  agreement  with  the  said  (Jeorge  C.  Prior,  as  master  and  agent  for  the 
owners  of  said  brig,  on  or  about  the  twenty-sixth  day  of  October,  1844,  that 
the  said  brig  should  proceed  to  and  take  in  a  cargo  at  the  port  of  Havana, 
and  that  the  libellant  or  his  agent  should  pay  therefor  the  sum  of  one  hundred 
dollars  in  addition  to  the  compensation  mentioned  in  the  charter  party ;  and 
whether  the  sum  of  one  hundred  doUars  was  paid  in  pursuance  of  said  agree- 
ment by  this  libellant's  agent  to  the  said  master,  as  is  alleged  by  the  libel- 
lant's  libel  on  file,  in  article  4th,  page  6,  lines  8,  9,  ,10,  11,  12,  13,  14,  15,  16, 
17,  18,  and  19. 

Second  Exception. — For  that  the  said  respondent  has  not  well  and  suffi- 
ciently answered  and  set  forth  whether,  in  pursuance  of  the  last  mentioned 
agreement,  the  said  brig  set  saQ  from  Cienfuegos  to  Havana,  as  is  alleged  in 
the  libellant^s  libel,  on  file,  in  article  5th,  page  5,  lines  28,  29,  and  80. 

In  aU  which  particulars  the  said  answer  of  the  said  respondent  is  imperfect, 
insufficient,  and  evasive,  and  the  libellant  therefore  excepts  thereto,  and  prays 
that  the  said  respondent  may  put  in  a  further  and  better  answer  to  the  said 
libeL 

J.  B.  Ptjbbot, 

Proctor  for  the  Libellant. 
Nath'l  F.  Wabino, 

Advocate. 


No.  220. — EXCBPTIONB    TO    INTEBBOOATOBIES    TO    A    PABTY    OB    GABNISHEB. 

District  Court  of  the  United  States. 

A..  B. , 

vs. 
CD. 

Exceptions  to  the  interrogatories  addressed  to  the  libellant  [or  defendant,  or 

E.  F.,  garnishee.] 

First.  The  said  libellant  [or  defendant,  or  garnishee,]  excepts  to  the  fourth 
interrogatory,  for  the  reason  that  the  answer  thereto  will  expose  him  to  a 
prosecution  for  a  penalty,  and  he  is  not  by  law  obliged  to  answer  the  same. 
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Second.  He  excepts  in  the  seyenth  interrogatory,  for  the  reason  that  it  only 
iiV^nires  in  relation  to  hearsay  and  the  declarations  of  third  persons,  whidi  are 
not  competent  evidence. 

E.  F.,  Proctor  and  Advocate  for  Libellants,  &a 


No.  221.  — Exceptions  to  answers  of  a  pabtt  ob  oaenibhee  to  intebbog- 

atobibs. 

DiUrit$  Court. 

C.  D. 

Exceptions  to  the  answers  of  the  libeUant  [or  the  defendant,  or  E.  F.,  gar- 
nishee,] to  the  interrogatories  addressed  to  him. 

First.  The  defendant  [or  libeUant,  or  garnishee,]  excepts  to  the  answer  to 
the  first  interrogatory,  for  the  reason  that  instead  of  answering  the  interroga- 
tory fully,  directly,  and  positively,  it  answers  the  same  evasively  and  indi- 
rectly, so  far  as  it  does  answer  the  same,  and  omits  wholly  to  answer  how 
long  the  said  defendant  was  confined  in  irons  in  the  hold  of  said  biig. 

Second.  He  excepts  to  the  answer  to  the  fifth  interrogatory,  for  the  reason 
that  said  answer  is  impertinent  and  scandalous. 

E.  F.,  Proctor  and  Advocate  for  Deft,  Sue 


No.  222.  — Exceptions  to  a  deposition  db  bene  esse. 

U.  8.  District  Court, 


vs.  > 

r,  et  al.  ) 


Thomas  Dayis,  and  others, ) 

vs. 
Fbancis  Hathaway, 

Sib,  —  You  wiU  please  to  take  notice,  that  we  object  to  the  deposition  of 
Charles  E.  Prescott,  taken  ex  parte  de  bene  esse^  in  this  cause,  because  — 

1st.  It  was  not  sealed  up  nor  kept  by  the  magistrate,  nor  delivered  by  him 
into  court,  according  to  law,  but  the  contrary  appears. 

2d.  It  is  without  date  or  jurat. 

8d.  It  is  not  accompanied  by  the  proper  certificate  of  the  commission^'. 

4th.  The  witness  was  not  properly  cautioned  and  sworn. 

5th.  There  is  no  evidence  of  the  reasons  for  taking  the  deposition,  or  of  the 
facts  that  rendered  it  proper  or  necessary  to  take  it. 

6th.  It  is  impossible  to  tell  which  deposition  the  certificate  of  the  commis- 
sioner refers  to. 

7th.  The  certificate  appears  not  to  have  been  given  at  the  time  of  the  taking 
of  the  deposition,  but  a  long  period  afterwards;  and  it  does  not  appear 
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whether  the  facts  certified  relate  to  the  time  of  the  taking  the  one  deposition 
or  the  other,  or  of  the  certificate. 
Dated  Dec.  16th,  1842. 

Yours,  &C., 

BxTBB  &  Benedict, 

Proctors  for  Libellants. 
To  Daniel  Lord,  Esq.,  and  €^rge  B.  Butler,  Esq., 

Proctors  for  Defendants. 


No.  228.  — IlTTERBOGATOBIES  FROPOUKDED  TO  A  PARTY. 

If  the  interrogatorie$  are  annexed  to  a  pleading — let  themfoUow  immediatdp 
after  the  signatures  and  jurat  to  the  pleading,  with  the  following  caption : 

Interrogatories  propounded  to  the  defendant  (or  the  libeUant),  which  he  is 
required  to  answer  in  writing,  under  oath. 

^  the  interrogatories  are  propounded  independently  of  any  pleading,  let  ihem 
le  entitled  in  the  cause  as  follows : 

Dist/riet  Court  of  the  United  States. 


A.  B., 

vs. 
C.  D. 


\ 


Interrogatories  propounded  to  the  libellant  {or  the  defendant),  which  he  is 
required  to  answer  in  writing,  under  oath. 

First  Interrogatory,  — What  was  the  date  of  the  arrival  of  the  said  ship  M. 
Howes,  at  Londonderry  ?  and  when  did  she  arrive  at  the  usual  place  of  dis- 
charge in  said  port  ? 

Second.  How  soon  after  the  arrival  of  said  ship  at  such  port,  did  the  master 
notify  the  consignees  of  said  ship  of  his  arrival  ? 

TMrd.  How  soon  after  such  arrival  was  the  discharge  of  the  cargo  com- 
menced? Why  was  it  not  commenced  sooner?  When  was  the  vessel  fully 
discharged?  On  what  days  was  any  part  of  the  cargo  discharged?  How 
much  was  discharged  on  each  of  those  days  respectively  ?  During  how  many 
days,  or  parts  thereof,  was  the  weather  so  stormy  or  bad  as  to  render  the  cargo 
liable  to  damage,  if  delivered  ?  When  did  the  vessel  leave  the  said  port,  on 
her  return  voyage  ?    Why  did  she  not  leave  sooner  ? 

Fourth.  Was  not  a  part  of  the  cargo  in  a  damaged  state  on  arrival,  and  if 
yea,  how  much?  Was  not  two  hundred  bushels  of  com  and  upwards,  so 
damaged  ?  Was  not  such  damage  owing  to  the  master  or  persons  in  charge  of 
her,  having  stowed  the  quantity  so  damaged  in  bulk,  instead  of  in  bags,  as  re- 
quired by  the  agreement  between  the  libellants  and  defendants,  and  by  the 
bill  of  lading? 

F\fth.  Were  there  not  some  disputes  between  the  said  consignees  and  the 
said  master  in  relation  to  said  damaged  cargo  and  the  freight,  and  if  yea. 
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» 

were  not  the  disputes  submitted  to  arbitration?     What  were  the  subjects 
which  were  submitted  to  arbitration,  and  what  was  the  award  ? 

Sixth,  Where  was  the  master  of  said  vessel  when  she  was  ready  for  sea,  and 
if  he  was  not  at  Londonderry,  how  soon  after  she  was  ready  for  sea  did  he 
return  to  Londonderry  ?  Was  the  said  master  at  Londonderry  each  and  every 
day  from  the  time  said  vessel  arrived  at  said  port,  till  she  left  on  her  return 
voyage  ?  and  if  you  answer  in  the  negative,  state  particularly  on  what  day  or 
days,  and  what  parts  thereof,  he  was  absent  during  the  said  time. 

Seomth.  Were  you  not  aware,  at  the  time  the  agreement  to  him  was  made, 
that  the  defendants  were  acting  as  agents,  and  who  they  were  acting  for,  and 
that  the  defendants  were  not  the  principals  in  the  charter. 

8.  L.  M.  Barlow, 

Proctor  for  Defendants. 

New  York,  June  36,  1849. 


No.  224.  — Answebs  by  a  pabty  to  intebbooatoiues. 
DUtrict  Court  of  the  United  States. 

A.  B., 

vs. 
C.  D. 

Answers  of  A.  B.,  libellant  (or  of  C.  D.,  defendant),  to  the  interrogatories 
propounded  to  him  in  this  cause. 

To  the  first  interrogatory,  he  says,  <Skx 

The  answer  mtist  be  signed  hy  the  party  answering^  and  he  swam  to  asfoUUms : 

Southern  District  of  New  York,  ss.  : 

A.  B.,  the  foregoing  respondent,  being  sworn,  says — That  the  foregoing 
answers  subscribed  by  him  are  true. 

A.  R 
Sworn  January  4,  1850, 
before  me, 

Geobgb  W.  Mobton, 

XJ.  8.  Commissioner. 


Interrogatories  to  be  annexed  to  a  commission,  ante,  No.  86,  page  521,  post,  No. 

262,  page  696. 
Answers  to  same,  ante,  No.  88,  page  523,  post,  No.  265,  page  700. 
Cross-interrogatories,  to  be  annexed  to  a  commission,  ante,  No.  87,  page  528, 
post.  No.  268,  page  697. 
,  Answers  to  same,  ante.  No.  88,  page  524,  post.  No.  265,  page  700. 
•Interrogatories  to  a  garnishee,  ante.  No.  187,  page  656. 
Answers  to  same,  ante,  No.  188,  page  657. 
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No.    225. — PBBPARATOltT  nrrEBBOGA^TOftlBS  m  PBIZB  CASES. 

Standing  interrogatories  to  he  administered  hy  a  prize  commissioner  to  aU  persons 
that  may  "be  produced  as  witnesses  to  he  examined  in  preparatorio,  in  relation 
to  any  ship  or  vessel,  goods,  wares,  or  merchandise,  wJUch  m>ay  he  captured  or 
taken  as  prize  and  hrought  into  the  Soitthem  District  of  New  York, 

Let  each  witness  be  interrogated  to  every  of  the  following  questions,  and 
their  answers  to  each  interrogatory  be  written  down  under  his  direction  and 
supervision : 

1.  Where  were  you  bom,  and  where  do  you  now  live,  and  how  long  have 
you  lived  there  ?  Of  what  province  or  state  are  you  a  subject  or  citizen,  and 
to  which  do  you  owe  allegiance  ?  Are  you  a  citizen  of  the  United  States  of 
America  ?  Are  you  a  married  man,  and,  if  married,  where  do  your  family  and 
wife  reside  ? 

2.  Were  you  piresent  at  the  capture  or  taking  of  the  vessel,  or  her  lading, 
or  any  of  the  goods  or  merchandiaes  concerning  which  you  are  now  examined « 

8.  When  and  where  was  such  seizure  and  capture  made,  and  into  what  place 
or  port  were  the  same  carried  ?  Had  the  vessel  so  captured  any  commission,  or 
letters,  authorizing  her  to  make  prizes  ?  What,  and  from  whom  ?  For  what 
reasons  or  on  what  pretence  was  the  seizure  made  ? 

4.  Under  what  colors  did  the  captured  vessel  sail  ?  What  other  colors  had 
she  on  board,  and  for  what  reason  had  she  such  other  colors  ? 

6.  Was  any  resistance  made  at  the  time  of  the  capture,  and  by  whom  ? 
Were  any  guns  fired,  how  many,  and  by  whom  ?  By  what  ship  or  ships  was 
the  capture  mede  ?  Were  any  other,  and  what  ships  in  sight  at  the  time  of 
the  capture  ?  Was  the  vessel  captured  a  merchantman,  a  ship-of-war,  or  act- 
ing under  any  commission  as  a  privateer  or  letter  of  marque  and  reprisal,  and 
to  whom  did  such  vessel  belong  ?  Was  the  capturing  vessel  a  ship-of-war,  a 
letter  of  marque  and  reprisal,  or  privateer,  and  of  what  force  ? 

6.  Had  the  capturing  vessel  or  vessels  any  commission  to  act  in  the  seizure 
or  capture  of  the  vessel  inquired  about,  and  from  whom,  and  by  what  particu- 
lar vessel  was  the  capture  made  ?  Was  the  vessel  seized,  condemned,  and  if  so, 
when  and  where,  and  for  what  reason,  and  upon  what  account,  and  by  whom, 
and  by  what  authority  or  tribunal  was  she  condemned. 

7.  What  was  the  name  of  the  vessel  taken,  and  of  her  master  or  commander  ? 
Who  appointed  him  to  the  command  of  the  said  vessel,  and  where  ?  How 
long  have  you  known  the  vessel  and  him,  and  when  and  where  did  he  take 
possession  of  her,  and  who  by  name  delivered  the  same  to  him?  Where 
is  the  fixed  place  of  abode  of  the  master,  with  his  wife  and  family,  and  how 
long  has  he  lived  there  ?  If  he  has  no  fixed  place  of  abode,  where  was  his 
last  place  of  residence,  and  how  long  did  he  live  th^re  ?  Where  was  he  bom  ? 
Of  what  country  or  state  is  he  a  subject  or  citizen  ? 

8.  Of  what  tonnage  or  burden  is  the  vessel  whidi  has  been  taken,  and  about 
whidi  you  are  examined  f    What  number  of  the  vessel's  company  belonged  to 

48 


674 


APPENDIX. 


her  at  the  time  she  was  seized  and  taken,  and  how  many  were  then  actually  on 
board  her?  What  comitrymen  are  they?  Did  they  all  come  on  board  at 
the  same  port  and  time,  or  at  different  ports  and  times,  and  when  and  where  ? 
Who  shipped  or  hired  them,  and  when  and  where  ? 

9.  Did  you  belong  to  the  company  of  the  vessel  so  captured,  at  the  time  of 
her  seizure,  and  in  what  capacity  ?  Had  you,  or  any  of  the  officers,  or  mari- 
neis,  or  company,  belonging  to  the  said  vessel  at  the  time  of  her  capture,  any 
part,  share,  or  interest  in  the  same,  or  in  .the  goods  or  merchandise  laden  on 
board  her,  and  what  in  particular,  and  what  was  the  value  thereof  at  the  time 
the  said  vessel  was  captured,  and  the  said  goods  seized. 

10.  How  long  have  you  known  the  said  vessel  ?  When  and  where  did  you 
first  see  her  ?  How  many  guns  did  she  carry  ?  How  many  men  were  on  board 
of  her  at  the  beginning  of  the  engagement,  before  she  was  captured  ?  Of 
what  country  build  was  she  ?  What  was  her  name,  and  how  long  was  she  so 
called  ?  Whether  do  you  know  of  any  other  name  she  was  called  by,  and 
what  were  such  names,  as  you  know  or  have  heard  ? 

11.  To  what  ports  and  places  was  the  vessel,  concerning  which  you  are  now 
examined,  bound  on  the  voyage  wherein  she  was  taken  and  seized  ?  Where 
did  the  voyage  begin,  and  where  was  the  voyage  to  have  ended  ?  What  sort 
of  lading  did  she  carry  at  the  time  of  her  first  setting  out  on  the  voyage,  and 
what  particular  sort  of  lading  and  goods  had  she  on  board  at  the  time  she  was 
taken  and  seized  ?  In  what  jrear  and  in  what  month  was  the  same  put  on 
board  ?  Do  you,  or  not,  kno w'she  had  on  board  during  her  last  voyage,  and 
when,  goods  contraband  of  war,  or  otherwise  prohibited  by  law,  and  what 
goods? 

12.  Had  the  vessel  of  which  you  are  examined  any  passport  or  sea-brief  on 
board,  and  from  whom  ?  To  what  ports  or  places  did  she  sail  during  her  last 
voyage,  before  she  was  taken?  Where  did  her  last  voyage  begin,  and  where 
was  it  to  have  ended  ?  Set  forth  the  kind  of  cargoes  the  vessel  has  earned  to 
the  time  of  her  capture,  and  at  what  ports  such  cargoes  have  been  delivered. 
From  what  ports,  and  at  what  time,  particularly  from  the  last  clearing  port, 

id  the  said  vessel  sail,  previously  to  the  capture  ? 

13.  What  lading  did  the  vessel  carry  at  the  time  of  her  first  setting  sail  in 
her  last  voyage,  and  what  particular  sort  of  lading  and  goods  had  she  on 
board  at  the  time  she  was  taken  ?  In  what  year  and  in  what  month  was  the 
same  put  on  board  ?  Set  forth  the  different  species  of  the  lading,  and  the 
quantities  of  each  sort. 

14.  Who  were  the  owners  of  the  vessel  and  goods,  concerning  which  you  are 
now  examined,  at  the  time  of  their  capture  and  seizure  ?  How  do  you  know 
they  were  owners  thereof  at  that  time  ?  Of  what  nation  or  country  are  they  by 
birth,  and  where  do  they  live  with  their  wives  and  families  ?  How  long  have 
they  resided  there  ?  Where  did  they  reside  previously,  to  the  best  of  your 
knowledge  ?    Of  what  country  or  state  are  they  subjects  or  citizens  ? 

15.  Was  any  bill  of  sale  given,  and  by  whom,  to  the  owners  of  the  said  ves- 


PRAOnOAL  FOBMB.  675 

sel,  and  in  what  month  and  year  ?  Where,  and  in  presence  of  what  witnesses, 
was  it  made  ?  Was  any,  and  what  engagement  entered  into  concerning  the 
purchase,  further  than  what  appears  upon  the  bill  of  sale  ?  Where  did  you 
last  see  it,  and  what  has  become  of  it. 

16.  In  what  port  or  place,  and  in  what  month  and  year,  was  the  lading  found 
on  board  the  vessel,  at  the  time  of  her  capture  or  seizure,  first  put  on  board 
her  ?  What  were  the  names  of  the  respective  laders  or  owners,  or  consignees 
therpof  ?  What  countrymen  are  they  ?  Where  did  they  reside  before,  to  the 
best  of  your  knowledge,  and  where  were  the  said  goods  to  be  delivered,  and 
for  whose  re^l  account,  risk,  or  benefit  ?  Have  any  of  the  said  laders  or  con- 
signees any,  and  what  interest  in  the  said  goods?  What  were  the  several 
qualities,  quantities,  and  particulars  of  the  said  goods,  and  have  you  any,  and 
what  reason  to  know  or  fully  belieVe  that  if  the  said  goods  shall  be  restored 
and  unladen  at  the  destined  ports,  they  did,  do,  and  will  belong  to  the  same 
persons,  and  to  none  others. 

1 7.  How  many  bills  of  lading  were  rigned  for  the  goods  seized  on  board 
the  said  vessel  ?  Were  any  of  those  bills  of  lading  false  or  colorable,  or  ^ere 
any  bills  of  lading  signed  which  were  different  in  any  respect  froih  those  which 
were  on  board  the  vessel  at  the  time  she  was  taken  ?  What  were  l^e  contents 
of  such  other  bills  of  lading,  and  what  became  of  them  ? 

18.  Have  you  in  your  possession,  or  were  there  on  board  of  the  said  vessel, 
at  the  time  of  her  capture,  any  bills  of  lading,  invoices,  letters,  or  other  writ- 
ings,  to  prove  or  show  your  own  interest,  or  the  interest  of  any  other  person, 
and  of  whom,  in  the  vessel  or  in  the  goods  concerning  -which  you  are  now 
examined?  If  in  your  power,  produce  the  same,  and  set  forth  the  partic- 
ular times  when,  where,  and  in  what  manner,  and  upon  what  consideration, 
you  became  possessed  thereof.  If  you  cannot  produce  such  paper  evidences, 
then  state  in  whose  possession  you  last  saw  them,  or  where  you  know  or  believe 
they  are  kept,  and  when,  and  by  whom  they  were  brought  or  sent  within  this 
district,  and  also  set  forth  the  contents  or  purport  of  such  papers. 

10.  State  the  degrees  of  latitude  and  longitude  in  which  the  said  vessel  and 
her  cargo  were  captured,  as  also  the  year,  month,  and  day,  and  time  'tiiereof , 
in  which  such  seizure  was  made,  and  in  or  near  what  port  or  place,  and  whether 
it  was  a  port  of  any  State  or  Territory  of  the  United  States  of  America,  and 
what  one.  "V^as  any  charter  party  for  the  voyage  upon  which  the  said  vessel 
was  captured  signed  and  executed,  and  by  whom,  and  when  ?  If  in  your  pos- 
session, produce  the  same.  If  not,  set  forth  its  contents  and  state  what  has  be- 
come  of  it. 

20.  What  papers,  biUs  of  lading,  letters,  or  other  writings  relating  to  the 
vessel  or  cargo,  were  on  board  the  vessel  at  the  time  she  took  her  departure 
from  her  last  clearing  port,  before  she  was  taken  aa  prize  ?  Were  any  of  them 
burnt,  torn,  thrown  overboard,  destroyed,  or  cancelled,  or  attempted  to  be 
concealed,  and  when,  and  by  whom,  and  who  was  then  present  ? 

21.  Did  you  or  the  owner,  master,  or  person  having  command  of  the  said 
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Tessel  or  her  navigation,  at  the  time  and  place  of  her  capture,  know  or  hare 
notice  that  such  place  or  port  was  in  a  state  of  war  with  the  United  States,  and 
that  the  naval  forces  of  the  United  States  held  such  port  in  a  state  of  block- 
ade ?  How,  when,  or  where  had  you  such  knowledge  or  notice,  and  when  and 
where  did  the  master  or  commandant  obtain  it  ? 

22.  Was  such  port  under  an  order  of  blockade  by  the  (3k>vemment  of  the 
United  States,  at  the  time  the  said  vessel  entered  or  made  an  attempt  to  ent^ 
the  same  ?  Had  warning  or  notice  of  such  blockade  been  given  to,  or  received 
by  the  owner,  master  or  commandant  of  said  vessel,  before  or  at  the  time  die 
entered,  or  attempted  to  enter  the  said  port,  and  when,  and  in  what  manner? 
Had  notice  in  writing  been  indorsed  on  the  register  or  other  ship's  papers  of 
the  said  vessel,  and  when,  where,  and  by  whom,  of  an  existing  blockade  of  such 
port,  before  she  entered,  or  attempted  to  enter  the  same,  or  before  the  time  of 
her  sailing,  or  attempting  to  sail  therefrom  ? 

23.  Was  the  register  of  the  vessel,  about  which  you  are  examined,  shown  to, 
or  examined  by  any  officer  of  the  United  States  navy,  or  by  any  revenue  officer 
of  the  United  States,  before  she  was  captured  and  taken,  and  before  she  entered 
the  port  at,  or  near  which,  she  was  taken  and  seized,  and  was  the  regist^,  ot 
other  ship^s  papers,  indorsed  by  said  United  States  officer  ?  Declare  fully  all 
you  know,  or  have  reason  to  believe,  respecting  this  interrogatory,  statang  the 
persons,  times,  and  places  connected  therewith. 

24.  Do  you  know,  or  do  you  believe  ^m  information,  and  if  the  latter, 
from  what  information,  and  whdl  and  how  was  it  obtained,  that  the  vessel  in- 
quired about,  at  any  time  or  times,  after  the  blockade  of  the  said  port,  and 
with  notice  thereof,  and  when,  attempted  covertly  and  secretly  to  enter  the 
said  blockaded  port,  or  to  saU  therefrom,  without  success  ?  Disclose  fully  all 
your  knowledge,  information,  and  belief  thereon,  with  the  particulars  upon 
which  the  same  is  founded. 

25.  Has  the  vessel,  concerning  which  you  are  now  examined,  been  at  any 
time,  and  when,  seized  as  prize  and  condemned  as  such  ?  If  yea,  set  forth  into 
what  port  she  was  carried,  and  by  whom,  and  by  what  authority,  or  on  what 
account,  she  was  condemned. 

26.  Have  you  sustained  any  loss  by  the  seizing  and  taking  the  vessel  con- 
cerning which  you  are  now  examined?  If  yea,  in  what  manner  do  you  com- 
pute such  your  loss  ?  Have  you  already  received  any  indemnity,  satisfaction,  or 
promise  of  satisfaction,  for  any  part  of  the  damage  which  you  have  sustained, 
or  may  sustain,  by  this  capture  and  detention,  and  when,  and  fi-om  whom  ? 

27.  Is  the  said  vessel  or  goods,  or  any,  and  what  parts,  insured  ?  If  yea, 
for  what  voyage  is  such  insurance  made,  and  at  what  premium,  and  when,  and 
by  what  persons,  and  in  what  country  was  such  insurance  madel 

28.  In  case  yon  had  arrived  at  your  destined  port,  would  your  caigo,  or  any 
part  thereof  on.  being  unladen,  have  immediately  become  the  property  of  the 
consignees,  or  any  person,  and  whom  ?'  Or  was  the  lader  to  take  the  chance  of 
the  market  for  the  sale  of  his  goods  ? 
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29.  Let  each  witnesd  be  interrogated  of  the  growth,  produce,  and  manufac- 
ture, on  board  the  v^pseL  Of  what  country  and  place  was  the  lading,  con- 
cerning which  .they  are  now  interrogated,  or  any  part  thereof? 

80.  Whether  all  the  said  cargo,  or  any  and  what  part  thereof,  waa  taken 
from  the  shore,  or  ^uay,  or  remoTed,  or  transhipped  from  one  Vessel  to  another, 
from  what  and  to  what  shore,  quay,  and  vessel,  and  when  and  where  was  the 
same  so  done  f 

31.  Are  there  in  any  cotmtry  besides  the  United  States,  and  where,  or  on 
board  any  and  what  yessel,  or  vessels,  other  than  the  vessel  concerning  which 
you  are  now  examined,  any  bills  of  lading,  invoices,  letters,  instruments,  pa- 
pers, or  documents,  relative  to  the  said  vessel  or  cargo,  and  of  what  nature  are 
they,  and  what  are  their  contents  ? 

82.  Were  any  papers  delivered  out  of  the  said  vessel,  and  carried  away  in 
any  manner  whatsoever,  and  when,  and  by  whom,  and  to  whom,  and  in  whose 
custody,  possession,  or  power  do  you  believe  the  same  now  are  ? 

83.  Was  bulk  broken  during  the  voyage  on  which  you  were  taken,  or  since 
the  capture  of  the  said  vessel,  and  when,  and  where,  by  whom,  and  by  whose 
orders,  and  for  what  purpose,  and  in  what  manner  1 

84.  Were  any  passengers  on  board  the  aforesaid  vessel  ?  Were  any  of  them 
secreted  at  the  time  of  the  capture  I  Who  were  the  passengers  by  name  ?  Of 
"^hat  nation,  rank,  profession,  or  occupation?  Had  they  finy  commission  — 
for  what  purpose,  and  from  whom?  Fron^what  place  were  they  taken  on 
board,  and  when  ?  To  what  place  were  they  finally  destined,  and  upon  what 
business  ?  Had  any,  and  which  of  the  passengers,  any  and  what  property,  or 
concern,  or  authority,  directly  or  indirectly,  regarding  the  Vessel  and  cargo  t 
Were  there  any  officers,  soldiers,  or  mariners,  secreted  on  board,  and  for  what 
reason  were  they  secreted  ?  Were  any  citizens  of  the  UAited  States  on  board,  or 
secreted,  or  confined  at  the  time  of  the  capture?  How  long,  and  why? 
Whether  any  persons  on  board  the  said  vessel,  at  the  time  of  her  capture,  were 
citizens  or  residents  of  any  State  or  Territory  of  the  United  States  then  in  a  state 
of  war  or  rebellion  against  the  United  States,  its  government  and  laws.  If  so 
who  by  name,  and  of  what  State  or  Territory  f  What  was  their  employment  on 
board  the  vessel,  and  what  their  destination  ? 

85.  Were  and  are  aU  the  transports,  sea-briefis,  charter  parties,  bills  of  sale, 
invoices,  and  papers  which  were  found  on  board,  entirely  true  and  fair,  or  are 
any  of  them  false  or  colorable  ?  Do  you  know  of  any  matter  or  circumstance 
to  affect  their  credit  ?  By  whom  were  the  passports  or  sea-briefs  obtained,  and 
from  whom  ?  Were  they  obtained  for  this  vessel  only,  and  upon  the  oath  or 
affirmation  of  the  personi^  therein  described,  or  were  they  delivered  to  or  on 
behalf  of  the  person  or  persons  who  appear  to  have  been  sworn  or  to  have 
afllrmed  thereto  without  their  having  ever,  in  fact,  made  any  such  oath  or 
affitrmation  ?  How  long  a  time  were  they  to  last  ?  Was  any  duty  or  fee  pay- 
able and  paid  for  the  same,  and  is  there  any  duty  or  fee  to  be  paid!  on  the  renewal 
thereof?    Have  such  passports  been  renewed,  and  how  often,  and  has  the  duty 
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or  fee  been  paid  for  such  renewal  ?  Was  the  vessel  in  a  port  in  the  country 
where  the  passports  and  seabrie&  were  granted ;  and  if  not,  where  wa^  the 
yessel  at  the  time  ?  Had  any  person  on  board  any  passport,  license,  or  letters 
of  safe  conduct  ?  If  yea,  from  whom,  and  for  what  business  ?  If  it  should 
appear  that  there  are  in  the  United  States,  or  in  any  other  place  or  country  be- 
sides the  United  States,  any  bills  of  lading,  invoices,  instruments,  or  papers, 
relative  to  the  vessel  and  goods  concerning  which  you  are  now  examined,  state 
how  they  were  brought  into  such  place  or  country.  In  whose  possession  are 
they,  and  do  they  differ  from  any  of  the  papers  on  board,  or  in  the  United 
States,  or  elsewhere,  and  in  what  particular  do  they  differ  ?  Have  you  written 
or  signed  any  letters  or  papers  concerning  the  vessel  and  her  cargo  f  What  was 
their  purport?  To  whom  were  they  written  and  sent,  and  what  has  become  of 
them? 

86.  Towards  what  port  or  place  was  the  vessel  steering  her  course  at  the  time 
of  her  being  first  pursued  and  taken  ?  Was  her  course  altered  upon  the  appear- 
ance of  the  vessel  by  which  she  was  taken  ?  Was  her  course  at  all  times,  when 
the  weather  would  permit,  directed  to  the  place  or  port  for  which  she  appears 
to  have  been  destined  by  the  ship  papers  ?  Was  the  vessel,  before  or  at  the 
time  of  her  capture,  sailing  beyond  or  wide  of  the  said  place  or  port  to  which 
she  was  so  destined  by  the  said  ship  papers?  "At* what  distance  was  she  there- 
from ?  Was  her  course  altered  at  any,  and  what  time,  and  to  what  other  port 
or  place,  and  for  what  reason  ? 

87.  By  whom  and  to  whom  hath  the  said  vessel  been  sold  or  transferred,  and 
how  often  ?  At  what  time  and  at  what  place,  and  for  what  sum  or  considera- 
tion ?  Has  the  same  been  paid  or  satisfied  ?  Was  the  sum  paid,  or  to  be  paid, 
a  fair  and  true  equivalent,  or  what  security  or  securities  have  been  given  for  the 
payment  of  the  same ;  «nd  by  whom,  and  where  do  they  now  live  ?  Do  you 
know  or  believe  in  your  conscience,  such  sale  or  transfer  has  been  truly  made, 
and  not  for  the  purpose  of  covering  or  concealing  the  real-  property  ?  Do  you 
verily  believe  that  if  the  vessel  should  be  restored,  she  will  belong  to  the  per- 
sons now  asserted  to  be  the  owners,  and  to  none  others  ? 

88.  What  guns  were  mounted  on  board  the  vessel,  and  what  arms  and  am- 
munition were  belonging  to  her  ?  Why  was  she  so  armed  ?  Were  there  on 
aboard  any  other  guns,  weapons,  warlike  arms,  or  armament  of  any  name  or 
description,  and  if  any,  what  ?  Were  there  any  parts  of  warlike  arms,  not  put 
together  or  finished,  or  any  ammimition,  fixed  or  unfixed,  or  any  balls,  shells, 
rockets,  hand-grenades,  flints,  percussion  caps,  or  any  other  thing  known  to  be 
intended  for  military  equipment  ?  Were  there  any  belts,  ball-moulds,  saltpetre, 
-nitre,  camp  equipage,  military  tools,  uniforms,  soldiers'  clothing,  or,  accoutre- 
ments, or  any  parts  of  them,  or  any  sort  of  warlike  or  naval  stores  ?  Were  any 
of  such  warlike  or  naval  stores,  or  things,  thrown  overboard  to  prevent  sus- 
picion at  the  time  of  the  capture ;  and  were  any  such  warlike  stores,  before  de- 
scribed, concealed  on  board  under  the  name  of  merchandise,  or  any  other  color- 
able appellation,  in  the  ship  papers  ?    If  so,  what  are  the  marks  on  the  casks. 
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« 

bales,  and  packages  in  which  they  were  concealed  ?  Are  any  of  the  before 
named  articles,  and  which,  for  the  sole  use  of  any  fortress  or  garrison  in  the 
fort  or  place  to  which  such  vessel  was  destined  ?  Do  you  know,  or  have  you 
heard  of  any  ordinance,  placard,  or  law,  existing  in  such  country  or  state  for- 
bidding the  exportation  of  the  same  by  private  persons,  without  license  ?  Were 
such  warlike  or  naval  stores  put  on  board  by  any  public  authority  ?  When 
and  where  were  they  put  on  board  ? 

89.  What  IS  the  whole  which  you  know  or  believe,  according  to  the  best  of 
your  knowledge  and  belief,  regarding  the  real  and  true  property  and  destination 
of  the  vessel  and  cargo  concerning  which  you  are  now  examined,  at  the  time  of 
the  capture. 

40.  Did  the  said  vessel,  on  the  voyage  in  which  she  was  captured  (or  on)^  or 
during  any  or  what  former  voyage  or  voyages,  sail  under  the  convoy  of  any 
ship  or  ships  of  war,  or  other  armed  vessel  or  vessels?  For  what  reason  or 
purpose  did  she  sail  under  such  convoy  ?  Of  what  force  was  or  were  such  con- 
voying ship  or  ships,  and  to  what  state  or  country  did  the  same  belong  ?  What 
instructions  or  directions  had  you  or  did  you  receive  on  each  and  every  of  such 
voyages,  when  under  convoy,  respecting  your  sailing  or  keeping  in  company 
with  such  armed  or  convoying  ship  or  ships ;  and  from  whom  did  you  re- 
ceive such  instructions  or  directions  ?  Had  you  any,  and  what  directions  or  in- 
structions, and  from  whom,  for  resisting,  or  endeavoring  to  avoid  or  escape 
from  capture,  or  for  destroying,  concealing,  or  refusing  to  deliver  up  your  ves- 
sel's documents  and  papers ;  or  any,  and  what  other  papers,  that  might  be  or 
were  put  on  board  your  said  ship  ?  If  so,  state  the  tenor  of  such  instructions, 
and  all  particulars  relating  thereto.  Are  you  in  possession  of  such  instructions, 
or  copies  thereof  ?  If  so,  leave  them  with  the  commissioner,  to  be  annexed  to 
your  deposition. 

41.  Did  the  said  vessel,  during  the  voyage  in  which  she  was  captured,  or 
on  making  any  and  what  former  voyage  or  voyages,  sail  to  or  attempt  to  enter, 
any  port  under  blockade  by  the  arms  or  forces  of  any,  and  what,  belligerent 
power?  If  so,  when  did  you  first  learn  or  hear  of  such  port  being  so  block- 
aded, and  were  you  at  any,  and  what  time,  and  by  whom,  warned  not  to  pro- 
ceed to,  or  to  attempt  to  enter  into,  or  to  escape  from,  such  blockaded  port  ? 
What  conversation  or  other  commimication  passed  thereon  ?  And  what  course 
did  you  pursue  upon  and  after  being  so  warned  off  ? 

42.  Whether  or  no  the  vessel  concerning  which  you  are  examined,  did 
sail  on  her  last  voyage  prior  to  her  seizure,  carrying  a  commission  or  license  as 
a  privateer,  or  letter  of  marque  and  reprisal,  or  other  authority  from  any  pw- 
son  or  persons,  to  cruise  against  the  persons  or  property  of  citizens  of  the 
United  States,  and  to  make  prizes  thereof  ?  By  whom  was  such  authority, 
license  or  direction  given,  and  when  ?  Was  it  in  writing  ?  If  so,  did  it  remain 
with  the  vessel  up  to  the  time  of  her  capture,  or  was  it  destroyed  or  concealed 
previous  thereto  ? '  •  When,  and  by  whom  ?  What  were  the  contents  or  purport 
thereof  ?    State  all  the  facts,  in  your  knowledge  within  this  inquiry,  and  the 
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sources  of  sQch  knowledge.  Also  state  folly  all  the  acts  known  to  you  to  ha^ 
been  done  by  the  vessel,  her  master  or  crew,  under  such  eosnmission  or  UcsBse 
n{4  to  tiie  period  of  her  capture; 

43.  Whether  or  no  the  said  yessel  inquired  about,  at  any  time,  imd  when 
and  where,  sailed  or  acted  in  company  or  concert  with  any  other  armed  ressd 
or  vessels,  and  what,  in  cruising  against,  pursuing,  or  seiang  as  prize,  any  per- 
sons, vessels,  or  property  of  citizens  of  the  United  States  ?  Declare  fully  sad 
particularly  your  knowledge,  information,  andbeli^  therein. 


Kg.  226.  — Defositioks  of  witnessbs  in  prepabatobio  in  fbizr  casbsl 

IHstriet  Court,  de. 

The  examination  and  depositions  of  witnesses  in  preparatorio,  touching  the 
capture  and  seizure  of  the  schooner  Flying  Fish,  and  the  goods  and  merchan- 
dises on  board  of  her,  made  by  the  privateer  schooner  of  war,  Mary,  Edward 
Richards,  commander. 

To  the  first  interrogatory,  Joseph  Lopez,  the  deponent,  says — That  he  was 
bom,  &C.,  and  so  on  through  the  mterrogcUories, 

Joseph  Lopez. 
Sworn  August  6th,  1818, 
before  me, 
A.  B.,  United  States  Commissioner. 


No.  227.  — The  oath  to  be  admikistbred  to  wmnBesBs  nr  PBEPABATOBia 

'*  Tou  shall  true  answers  make  to  all  such  questions  as  shall  be  asked  of  you 
in  these  interrogatories,  and  therein  you  shall  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God." 


.  No.  228.  —  Oath  to  an  intbbpbbtbb. 

Tou  shall  well  and  truly  interpret  to  the  witness  the  oath  administered  to 
him,  and  the  interrogatories  propounded  to  him ;  and  you  sh^  well  and  tnily 
interpret  to  the  Commissioners  the  answers  given  by  the  witness  to  the  respec- 
tive interrogatories,  so  help  you  God. 


No.  229.  — Lbttbbs  booatobt  to  a  rosmuiK  jitdgb  ob  tbibunai.. 

The  President  of  the  United  States  of  America,  to  any  judge  or  tribunal  hav- 
ing jurisdiction  of  civil  causes,,  at  Havuia,  in  the  Island  of  Cuba. 

Whereas  a  certam  suit  is  pending  in  our  District  Court  of  i^e  United  Ststes 
for  the  Southern  District  ol  New  York,  in  vdiich  James  «lonee  is  libell«Bt,  and 
JdiTk  D.  Nelson,  Henry  Abbot,  and  Josqph  K  Tatem^  are  claimants  of  t&e 
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Bdboimet  Perseyerance,  her  tackle,  apparel,  fdmitnre,  and  cargo,  and  it  has  been 
soggested  to  ns  that  there  are  witnesses  residing  within  ;foar  jnrisdiction,  with- 
out whose  testimony  justice  cannot  be  completely  done  between  the  said  par- 
ties :  We  therefor  request  you  that  in  furtherance  oi  justice,  you  will,  by  the 
pn^r  and  usual  process  of  your  court,  cause  such  witness  or  witnesses  as  shaH 
be  named  or  pointed  out  to  you  by  the  said  parties  or  either  of  Uiem,  to  appear 
before  you,  or  some  competent  person  by  you  for  that  purpose  to  be  appointed 
and  authorized,  at  a  precise  time  by  you  to  be  Kxed,  and  there  to  answer  on 
their  oaths  or  affirmations  to  the  several  interrogatories  hereunto  annexed,  and 
that  you  will  cause  their  deposrtdons  to  be  committed  to  writing,  and  returned 
to  us  under  cover,  duly  closed  and  sealed  up,  together  with  these  presents. 
And  we  shall  be  ready  and  willing  to  do  the  same  for  you  in  a  similar  case, 
when  required. 

Witness,  the  Honorable  Samuel  R  Betts,  judge  of  the  said  court,  at  the  city 
of  New  York,  the  tenth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty,  and  of  our  independence  the  forty-fourth. 

A.  B.,  Clerk. 

C.  D.,  Proctor  for  Libellant. 

E.  F.,  Proctor  for  Claimant. 


Ihsecution, 

No.  280.  — YEin>il'iOKi  exfokas  in  a  casb  of  saltage,  ok  an  intbrloo 

XJTORY  ORDEB — (Vide  ante,  No.  19,  page  509.  ) 


No.  281.  — Venditioni  exponas  on  a  libel  of  information  —  (Vide  ante, 

page  880.) 


No.  282.  — An  execution  in  the  nature  of  a  fieri  facias  —  (Vide  ante, 

page  828.) 


No.  288.  — Attachment  to  compel  the  defendant  to  perform  a  decree 

—  (Ante,  No,  160,  page  644.) 


No.    284.  —  A  FtEBI  FACIAS  AOAINST  goods,   chattels,   and  LANDf^ 

The  President  of  the  United  States  of  America  to  the  Marshal  of  the  Southern 

District  of  New  York,  Greetii^ : 

Whereas  a  libel  was  filed  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  Yoik,  on  the  eighteenth  day  of  October,  elghteAi 
hundred  and  forty-one,  by  Thomas  Davis,  James^  Williams,  James  ColHns^  and 
Charles  £.  Trescott,  against  Francis  Hathnway  and  Edward  Fancon.  And 
such  proceedings  were  thereupon  had  that  by  the  judgment  and  decree  Of  the 
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said  court  in  the  said  cause  entered,  on  the  fifth  day  of  October,  one  thousand 
eight  hundred  and  forty-three,  the  said  Francis  Hathaway  and  Edward  Faucon 
were  required  to  pay  to  the  libellant,  James  Williams,  the  sum  of  ninety-az 
dollars  and  eighty  cent8,yand  to  the  libellant,  Thomas  Dayis,  fifty-nine  doUan 
and  twenty  cents,  besides  their  costs  jn  this  suit,  to  be  taxed,  and  execo- 
tion  was  ordered  therefor.    And  whereas  the  said  costs  have  been  taxed  at 

as  by  tiie  records  and  files  of  said  court  fully  appear. 
Now,  therefore,  we  command  you,  that  of  the  goods  and  chattels  of  the  said 
Francis  Hathaway  and  Edward  Faucon,  in  your  district,  and  in  default  of  goods 
and  chattels  of  them,  then  of  the  lands  and  tenements  in  your  district  of  whidi 
they  were  seized  on  the  day  you  shall  receive  this  writ,  you  cause  to  be  made 
the  sum  of  and  further,  that  you  have  those  moneys  in  said 

court  at  the  City  Hall  in  the  city  of  New  York,  on  the  third  Tuesday  of  June, 
instant,  to  render  to  the  libellants  in  satisfaction  of  said  decree. 

Witness  the  Honorable  Samuel  R  Betts,  judge  of  the  said  court,  the  first 
Tuesday  of  June,  1845. 

Cleik. 

BvBB  &  Benedict,  Proctois. 


No.  285.  —  The  habshal^s  rbtxjbn. 

No  goods,  chattels,  or  lands. 

H.  F.  T.,  Marshal 
OB  this: 

I  have  made  on  the  within  execution  the  sum  of  being 

the  within  amount,  with  interest. 
Dated  July  ',  1849. 

H.  F.  T.,  ManhaL 


No.  286. — Petition  fob  bemkants  and  bubpltjs. 

United  States  District  Court — Extern  District  of  New  Torh 

In  the  matter  of  the  petition  of  A.  M.  Eidley  of  St.  Andrews,  N.  B.,  sole 
owner  of  the  British  Brig  A.  M.  Herrera,  for  the  remnants  and  surplus  of 
said  vessel  now  remaining  in  the  registry  of  the  court — 
To  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court  of  the 

United  States,  for  the  Eastern  District  of  New  York,  the  petition  of  A  M. 

Kidley,  petitioner  above  named,  respectfuUy  shows : 

That  the  said  vessel  was,  on  the  twenty-fourth  day  of  March,  1870,  sold  by 

the  marshal  of  this  district,  under  process  issued  out  of  this  court  upon  tibe 

libel  of  Albert  B.  Mayo  and  Benjamin  F.  Tyler,  for  the  sum  of  seven  thousand 

our  hundred  dollars,  and  that  said  sum  has  been  paid  into  the  registry  of  this 

court 


FBACnOAL  FO^IS.  683 


That  after  payment  of  the  decree  and  all  costs  in  said  suit  of  Mayo  and 
Tyler  agdnst  said  vessel,  there  still  remains  in  the  registry  of  this  court  the 
sum  of  two  thousand  six  hundred  and  twenty-one  dollars  and  one  cent,  to 
which  your  petitioner  claims  to  be  entitled. 

That  your  petitioner  was  the  sole  owner  of  said  vessel  at  the  time  of  the 
aforesaid  sale  by  the  marshaL 

'  That  no  libels,  other  than  said  libel  of  Mayo  and  Tyler,  were  filed  against 
said  vessel  previous  to  such  sale,  except  two,  on  which  the  vessel  was  dis- 
charged, the  suits  having  been  settled  and  discontinued — that  no  claimant  ap- 
peared in  said  suit  by  Mayo  and  Tyler,  and  that  no  person  except  your  peti- 
tioner, has  interposed  any  claim,  or  as  your  petitioner  believes,  has  any  claim 
to  said  reihnants  and  surplus. 

Wheref or  your  petitioner  prays  that  this  honorable  court  will  make  an  order, 
directing  the  derk  of  this  court  to  pay  over  to  the  petitioner,  or  her  proctors, 
the  amount  of  such  renmants  and  surplus  of  the  said  Brig  M.  A.  Herrera, 
now  remaining  in  the  registry  of  this  court 

Sworn  to,  &c. 

No.  287.  —  Ordeb  op  befbbbncb  on  the  above  petition. 

On  reading  and  filing  the  above  petition  it  is  ordered,  that  it  be  referred  to 
Samuel  T.  Jones,  Esq,  a  commissioner  of  this  court,  to  take  proof  of  the  facts 
therein  stated. 


No.  288.  — Final  decebb  on  the  same. 

On  reading  and  filing  the  report  of  Samuel  T.  Jones,  Esq.,  United  States 
Commissioner,  to  whom  it  was  referred  to  take  proof  of  the  matters  stated  in 
the  petition  in  the  above  matter,  by  which  it  appears  that  the  petitioner  was, 
at  the  time  of  the  sale  of  the  said  brig  M.  A.  Herrera,  by  the  marshal  of  this 
district,  the  sole  owner  of  the  said  vessel,  and  is  entitled  as  such  owner  to  the 
remnants  and  surplus  of  said  vessel  now  remaining  in  the  registry  of  this  court, 
and  that  no  claims  have  been  made  to  said  remnants  and  surplus,  other  than  by 
the  petitioner  —  and  that  there  are  no  liens  upon  the  same,  —  and  that  such 
renmants  and  surplus  amount  to  the  sum  of  two  thousand  six  hundred  and 
twenty-one  dollars  and  one  cent 

Now,  on  motion  of  Benedict  &  Benedict,  proctors  for  the  petitioner,  it  is 
ordered,  that  the  said  report  be,  and  the  same  is  hereby  in  all  things  confirmed, 
and  it  is  hereby  further  ordered,  adjudged,  and  decreed  that  A.  M.  Kidley,  the 
petitioner  herein,  is  entitled  to  receive  from  the  registry  of  this  court  the 
amount  of  said  remnants  and  surplus,  as  claimed  in  her  petition,  and  that  the 
same  be  paid  to  her,  or  her  proctors  herein,  by  the  clerk  of  this  court. 


Appeals. 
No.  289.  — Notice  op  appeal — (ante,  page  347.) 
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Hoi  S40.  —  SriPirLAtrozf  fob,  dakagbb  and  oosts  m  "Thb  msTRicT  coitbt 

OH  APPEAL. 

District  Court  of  the  United  States  for  tha  Southern  District  of  New  Y»rh, 

In  AdmiraUy, 

SITPULATION  ENTERED  INTO  FUBSUANT  TO  THE  BULBS  AND  FBACTICB  OF  THD 

COUBT. 

Whereas  an  appeal  hais  been  taken  from  tke  decree  of  this  oowrt  made  on  te 

day  of  in  the  year  of  onr  Lord  one  thonsand 

eight  hundred  and  forty-fiye,  in  a  certain  oaose  t^herein  A.  R,  is  libdlanl, 
against  the  brig  Royer,  her  tackle,  &c.,  and  0.  D.,  claimant,  [or  against  0.  D., 
defendant,]  by  the  sadd  libellant,  [or  the  said  claimant  or  defendant.] 
Kaw,  therefore,  the  stipulators  undersigned  hereby  stipulate,  in  the  sum  of  J 

dollars,  to  pay  all  damages  and  costs  which  shall  be  awarded 
against  the  said  appellant  by  the  final  decree  rendered  by  the  appellate  court 

A.  B. 

c.  a 

Taken  aud  acknowledged,  this  day  r 

of  185  ,  before  me,  ) 

U.  S.  Commissioner. 

Southern  District  of  New  Torh,  ss. : 

party  to  the  above  stipulation,  being  duly  sworn,  deposes 

and  says  that  he  is  worth  the  sum  of  dollars  oyer  and 

above  dl  his  just  debts  and  liabilities. 

to,  this  day ) 

of  185  ,  before  me,  ) 

U.  S.  Commissioner. 


Ko«  241.  — Appeal  fBOM  Ttd  distbigt  oofrsr  to  the  ciBCuiT  court. 

Circuit  Court  of  the  United  States  —  Southern  District  of  New  York 

Fbancis  Hathaway  owner,  and  ' 
{)dwabd  Faucon,  master  of  the 
Barque  Flobida,  Appellants, 
vs. 

C^EABLES    E.     t'BBSCOTT,     JaMES 

Williams,  &  I^omas  Davis, 
libellants. 

To  the  Honorable  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Kew  York,  in  the  Second  Circuit 

The  appeal  of  the  above  named  appellants  respectfully  showeth  that  on  or 
about  the  eighteenth  day  of  October,  in  the  year  one  thousand  eight  hundred 
and  forty-one,  the  above  named  libellants,  Charles  E.  Trescott,  James  Wil- 
liams, and  Thomas  Davis,  exhibited  their  libel  in  the  District  Court  of  the 
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United  States  for  the  Southern  Dietriet  oi  New  York,  against  the  appelknts, 
eadi  olaiming  oyer  fifty  dollars,  praying  among  other  things,  for  the  reasons  set 
fcMrth  in  said  libel,  that  these  appellc^ts  might  be  condemned  to  pay  the  de^ 
piands  of  said  libellants,  md  costs  in  said  libel  mentioned,  which  libel  waa 
afterwards  amended. 

That  proces0  issued  out  of  said  court  having  been  served  on  these  appellants. 
Frauds  Hathaway  and  Edward  Faucon,  they  did,  on  or  about  the  twenty-first 
day  of  December,  in  the  year  one  thousand  eight  hundred  and  forty-one,  file 
their  separate  answers  to  the  said  libel,  in  the  said  District  Court,  praying  that 
the  said  libel  be  dismissed,  with  their  costs  in  that  behalf,  as  by  reference  to  said 
libel  and  the  said  answers  may  more  fully  i^pear. 

That  the  said  cause  came  on  to  be  heard  before  the  Honorable  Samuel  R. 
Betts,  Judge  of  the  said  Distiict  Court,  on  or  about  the  21st,  26th,  and  27tfa 
days  of  December,  a.  p.  1842,  upon  the  depositions  and  proofs  taken  in  said 
cause^  and  the  testimony  and  proofs  adduced  by  the  respective  parties,  and  the 
said  judge  having  advised  thereon  on  the  28th  day  of  March,  in  the  year  1848, 
made  a  decree  or  sentence  in  said  cause,  whereby  it  was  among  other  things 
sentenced  and  decreed,  that  the  libellants  in  said  cause  recover  against  these 
appellants  their  wages  for  the  entire  voyage  for  which  in  the  said  libel  they 
claim  the  same,  up  to  the  time  of  their  discharge  by  the  said  Edward  Faucon, 
master  of  the  said  barque,  as  by  reference  to  the  said  decree,  may  more  fully 
appear,  under  which  decree  a  reference  was  had  to  the  clerk  of  this  court,  who 
reported  that  there  was  due  to  Charles  E.  Trescott  the  sum  of  $148,  to  the  said 
James  Williams  the  sum  of  $96.80,  and  to  the  said  Thomas  Davis  the  sum  of 
$53,  which  report,  on  the  5th  day  of  October,  was  confirmed  by  the  said  court 
by  the  final  decree  thereof. 

And  these  appellants  are  advised  and  insist  that  the  said  decrees  are  erroner 
ous,  inasmuch  as  the  said  libellants  were  not  entitled  to  any  wages  in  the 
premises. 

And  these  appellants,  for  these  and  other  reasons,  appeal  from  the  whole  of 
the  said  decree  in  favor  of  said  Trescott,  Williams,  and  Davis,  to  the  next  Cir- 
cuit Court  to  be  held  in  the  said  district,- (and  on  the  said  appeal  they  intend 
only  to  have  the  said  cause  heard  anew,  on  the  same  pleadings  and  the  same 
proofs) ;  and  they  pray  that  the  said  decree,  and  every  part  thereof,  may  be  re- 
versed, with  costs,  or  such  other  decree  thereupon  made,  as  to  the  said  Circuit 
Court  shall  seem  just,  and  that  the  said  appellees  be  condemned  to  pay  to  these 
appellants  their  costs  and  damages  in  the  premises 

or, 

(And  on  the  said  appeal  they  intend  to  have  said  cause  heard  anew,  in  the 
Circuit  Court,  on  the  pleadings  and  proofs  in  the  District  Court,  and  other 
proo&  to  be  introduced  in  the  said  Circuit  Court) 

or, 

(And  on  said  appeal  they  intend  to  make  new  allegation?  in  tibe  Circuit  Court, 
and  introduce  the  same  and  new  and  further  proofs.) 
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And  they  pray  that  the  record  and  proceedings  may  be  retumedto  the  said 
Circuit  Court,  and  that  the  said  decree  may  be  reyersed,  or  such  other  decree 
thereon  be  made,  as  to  said  Circuit  Court  shall  seem  just,  and  that  the  appeUecs 
may  be  condemned  to  pay  to  the  appellants  their  costs  and  damages  in  the 
premises. 

A.  B.,  Proctor. 

C.  D.,  Adyocate. 


No.  242.  —  Affidavit  of  seryicb  of  a  copy  of  the  appeal. 

Southern  District  of  New  Torh,  m.  ; 

A.  B.,  of  the  city  of  New  York,  derk,  being  duly  sworn,  says,  tiiat  on  ihB 
tenth  day  of  October,  1848,  he  served  a  copy  of  the  foregoing  appeal  on  C. 
Van  Santvoord,  Esq.,  the  proctor  of  the  appellees,  by  delivering  the  same  to 
him  personally  [or  by  leaving  the  same  in  his  office  with  the  person  in  charge 
thereof]. 

A*  R 
Sworn,  Oct  10th,  1848, 
before  me, 

George  W.  Mobton,  U.  S.  Commissioner. 


No.  248.  — Notice  of  putting  in  stipulation  on  appeal. 

United  States  Circuit  Court  far  the  Southern  District  of  New  York. 

Rahon  De  Zaldo,  Appellant ) 

vs,  > 

Elisha  Burgess,  Appellee.    ) 

GENTLEiiEN, — Plcase  take  notice,  that  the  stipulation  to  be  filed  by  the 
above  named  appellant  on  the  appeal  made  herein,  will  be  executed  and  giTcn 
by  Andrew  E.  de  la  Pena,  merchant,  of  No.  81  Front  street,  and  whose  resi- 
dence is  at  No.  207i  William  street,  in  the  dty  of  New  York,  —  and  Charlea 
de  Zaldo,  merchant,  of  No.  81  Front  street,  and  whose  residence  is  at  No.  74 
Walker  street,  in  said  dty. 

And  please  further  take  notice,  that  the  aforesaid  sureties  T^ill  severally  at- 
tend at  the  office  of  the  clerk  of  the  District  Court,  on  Tuesday  next,  the  sixth 
day  of  August  instant,  at  eleven  o'clock  in  the  forenoon  of  that  day,  to  exe- 
cute said  stipulation ;  and  that  they  will  at  the  same  time  and  place  justify  ae 
good  and  sufficient  sureties  herein. 

Yours,  &a, 

Edgar  Logan, 

Proctor  for  Appellant 
New  York,  August  2d,  1844. 

To  Bubb  &  Benedict,  Esqrs., 

Proctors  for  Appellee. 


PSAOnOAL  FOBMS.  687 

No.  244.  —  Cebtificatb  of  thb  distbict  glebe  to  the  documbkts. 
UhUed  States  of  America,  Southern  i)istrict  of  yew  Torle,  m.  .* 

« 

I,  James  W.  MetcaLf  ,  Clerk  of  the  District  Ck)urt  of  the 
United  States  of  America  for  the  Southern  District  of  New 
York,  do  hereby  certify  that  the  writings  annexed  to  this  cer- 
[L.  S.]         tificate  are  true  copies  of  their  respective  originals,  on  file, 
and  remaining  of  record  in  my  office  in  the  cause  within  men- 
tioned.   In  testimony  whereof  I  have  caused  the  seal  of  the 
said  court  to  be  hereunto  affixed,  at  the  city  of  New  York, 
in  the  Southern  District  of  New  York,  this  second  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-eight,  and  of  the  Indepen- 
dence of  the  said  United  States  the  sixty-second. 

J.  W.  Metcalp,  Clerk. 


No.  245.  —  Inhibition  fbom  the  cibcuit  coubt  to  the  distbict  cqubt. 

The  President  of  the  United  States  to  the  Judge  of  the 

District  Court  of  the  United  States  for  the  Southern  District 

of  New  York,  Greeting :  Whereas  in  a  certain  cause  of  sal- 

[L.  S.]  vage,  dvil  and  maritime,  in  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York,  in  which  A. 

B.  is  libellant  against  the  brig  Roarer,  her  tackle,  apparel, 

and  furniture,  and  -cargo,  and  C.  D.,  its  claimant,  the  said 

District  Court  made  a  final  decree  on  the  day  of  last,  and 

the  said  C.  D.  thereupon  appealed  to  the  Circuit  Court  of  the  United  States 

next  to  be  held  in  said  district :  Now,  therefore,  we  inhibit  and  command 

you,  that  you  do  not  further  proceed  in  said  cause,  or  attefaipt,  or  do,  or 

cause  or  procure  to  be  attempted  or  done,  any  thing  to  the  prejudice  of  said 

party  appellant  during  the  pendency  of  his  said  appeal,  so  long  as  the  same 

shall  remain  ^undetermined  in  judgment,  so  that  he  may  have  full  and  free 

liberty  and  power  to  prosecute  the  same,  under  pain  of  the  law  and  contempt 

thereof. 

Witness  the  Honorable  Brockholst  Livingston,  Justice  of  the  Supreme  Court 
of  the  United  States,  and  Judge  of  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  in  the  Second  Circuit,  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  Independence  the 

Clerk. 
G.  F.,  Proctor. 
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Na  2(16. -^Affellbb^s   nrtPVhATKm   to  febfobic   thb  ctgbbb,  wbtsoct 

8UBBTT. 

Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  Torh^ 

In  Admiralty. 

8TIFULATIQN  BNTEBED  IHTO  FUBSUAITT  TO  THE   BXTLBS  AND  PRACTICE  OF  THIS 

COUBT. 

Whereas,  in  an  appeal  in  tiiis  eotiit  hi  a  certain  cause  wherein  A.  B.  is  appel- 
lant, against  C.  D.,  appellee,  on  motion  of  the  said  C.  D.,  it  has  been  ordered, 
that  the  decree  of  the  District  Court  be  carried  into  effect,  subject  to  the  judg- 
ment of  this  court,  or  of  the  Supreme  Court,  on  appeal,  upon  his  stipulating 
to  alnde  and  perform  the  decree  of  such  courts. 

Now,  therefore,  the  stipulator  undersigned,  the  appdlee  aforsaid,  heidrf 

stipulates  to  abide  by  and  perform  the  decree  rendered  in  this  cause,  by  this 

court  or  the  Supreme  Court,  on  appeal,  if  any  appeal  shall  intervene. 

Taken  and  acknowledged,  this  day ) 

of  185  ,  before  me,         ( 

«  G.  W.  M.,  U.  S.  Commissioner. 


No.  S47.  —  Affellant^s  stipulation,  with  sureties,  to  fat  damages  ahd 

COSTS  ON  AFFEAL. 

Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  Tori, 

In  Admiralty. 

8T1FULATION  ENTERED  INTO  PURSUANT  TO  THE  RULES  AND  PRACTICE  OF  THIS 

COURT. 

Whereas,  an  appeal  has  been  taken  to  this  court,  from  the  District  Court  of 
the  United  States,  in  the  Southern  District  of  New  York,  in  a  certain  cause 
wherein  A.  B.  was  libellant,  against  the  brig  Roarer,  her  tackle,  <&c,  C.  D. 
claimant,  by  the  said  claimant,  and  the  said  appellant  has  been  ordered  to 
giye  security  by  the  stipulation  of  himself  and  competent  sureties,  in  the  sum 
of  dollars,  for  the  payment  of  all  damages  and  costs  tn  the  appeal 

in  this  court,  and  in  the  Supreme  Court. 

Now,  therefore,  the  stipulators  undersigned,  hereby  stipulate  in  the  said 

sum  of  dollars,  to  pay  all  damages  and  costs  on  the  appeal  in  this 

court,  and  in  the  Supreme  Court,  in  case  such  appeal  shall  intervene. 

Taken  and  acknowledged,  this  day  ) 

of  1^  ,  before  me,         \ 

G.  W.  M.,  U.  S.  Commissioner. 

Southern  District  of  New  York,  ss. : 

party  to  the  above  stipulation,  being  duly 
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deposes  and  says  that  he  is  worth  the  sum  of  dollars  over 

and  above  all  his  just  debts  and  liabilities. 

to,  this  day ) 
of  185  ,  before  me,         ] 

G.  W.  M.,  U.  S.  Commissioner. 


Na    248. — NoncB    of    HBABmo    of    appeal    to    pabtt    and    clerk. 

Circuit  Court  of  the  United  States,  in  Admiralty,  on  wppeal, 
A.  B.,  Appellant.  ) 

C.  D.,  Appellee.    ) 

Sir, — The  appeal  in  this  cause  will  be  brought  on  for  hearing  before  the 
Honorable  Samuel  Nekon,  at  the  next  term  of  this  court,  to  be  held  at  the 
City  Hall,  in  the  city  of  New  York,  on  the  first  Monday  of  April  next 
Dated  March  22d,  1849. 

Yours,  &a, 
?  E.  P.,  Proctor  for  Appellant 
To  G.  H.,  Proctor  for  Appellee. 

l^The  like  to  the  derh  of  the  court  —  in  all  respects  except  the  address,^ 


Supreme  Court, 

No.    249.  —  Appeal   from  the  circuit  court  to  the   supreme  court. 

The  steamboat  New  Jersey,  her  Tackle,  Ap- 
parel, &c 
Isaac  Newton,  Claimant  and  Appellant, 

vs.  I 

John  H.  Stebbins,  Respondent  J 

To  the  Honorable  the  Supreme  Court  of  the  United  States  : 

The  appeal  of  Isaac  Newton,  the  above-named  daimant  and  appellant,  re- 
spectfully showeth  that  on  the  fourteenth  day  of  November,  1845,  the  above 
named  John  H.  Stebbins,  filed  his  libel  in  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  New  York,  against  the  steamboat  New 
Jersey,  her  tackle,  apparel,  &c.,  in  a  cause  dvil  and  maritime,  for  the  recov- 
ery of  damages  alleged  to  have  been  sustained  by  him  to  the  sloop  Hamlet, 
and  her  cargo,  by  collision  with  the  said  steamboat  New  Jersey,  on  the  Hud- 
son River,  in  the  State  of  New  York,  and  that  the  said  steamboat  New  Jersey 
was  arrested  upon  process  issued  upon  said  libel,  and  was  discharged  on  your 
petitioner's  filing  his  claim  and  entering  into  stipulations,  and  your  petitioner 
thereupon  filed  his  answer  to  said  libel,  and  the  said  libellant  replied  thereto, 
and  such  proceedings  were  had  in  the  sud  cause  that,  on  the  fourteenth  day 
of  October,  1846,  a  final  decree  was  made  and  pronounced  therein  by  the  said 
District  Court,  wherein  it  was  in  substance  adjudged  that  the  said  libellant 
44 
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recover  against  the  steamboat-  New  Jersey,  her  tackle,  Ac,  ^e  sam  of  two 
thousand  four  hundred  and  three  dollars  and  seyentj-five  cents,  together  wiUi 
cos's. 

And  that,  after  sudi  final  decree,  your  petitioner  duly  appealed  therefrom  to 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Kew  Yoik, 
and  the  said  cause  was  removed  thereby  into  the  said  (^cuit  Court,  and  there 
tried  anew ;  and  such  proceedings  were  had  in  the  said  Circuit  Court,  that  af- 
terwards, on  the  eleventh  day  of  Kovember,  1847,  the  said  C^cuit  Court  made 
a  final  decree  in  the  said  cause,  whereby  it  was  decreed  tliat  the  said  decree  of 
the  District  Court  be  in  all  things  affirmed,  with  costs,  and  tha^  the  said  ap- 
pellee have  execution,  and  that  the  stipulators  cause  their  stipulations  to  be 
fulfilled ;  which  said  decree  of  the  said  C^cuit  Court  is,  as  this  appellant  is 
advised,  erroneous,  and  ought  to  be  reversed. 

Wherefore,  this  appellant  appeals  from  the  whole  of  said  decree  of  said 
Circuit  Court,  to  the  .Supreme  Court  of  the  United  States,  and  respectfully 
prays  that  the  decree  of  the  said  Circuit  Court,  and  the  libel,  answer,  plead- 
ings, depodtions,  evidence,  and  proceedings,  in  the  said  cause  may  be  sent  to 
the  Supreme  Court  of  the  United  States  without  delay,  and  that  the  said  Su- 
preme Court  will  proceed  to  hear  the  said  cause  anew,  and  that  the  said  decreife 
of  the  Circuit  Court,  and  every  part  thereof,  may  be  reversed,  and  a  decree 
made  dismissing  said  libel,  with  costs^  or  such  other  decree  as  to  the  said  Su- 
preme Court  shall  seem  just 

L  Newton. 

Dated,  New  York,  Nov.  20,  1847. 

C.  Vansantvoord,  Proctor  for  Appellant 
H.  S.  DoDOB,  Advocate. 


No.  250.  — Bond  on  appeal. 

Circuit  Court  of  the  U,  3,  of  America,  Southern  IHstrict  cf  New  Yorh,  in  ike 
Second  Circuit, 

The  steamboat  New  Jersey,  heb  Tackle,  &c. 
Isaac  Newton,  Claimant  and  Appellant, 

V8.  ■ 
John  H.  Stehbins,  Libellant  and  Appellee. 

Enow  all  men  by  these  presents,  that  we,  Isaac  Newton  and  Daniel  Drew, 
of  the  city  of  New  York,  and  Elijah  Peck,  of  Flushing,  in  the  county  of 
Queens,  are  held  and  firmly  bound,  unto  the  above  named  John  H.  Stebbins, 
in  the  sum  of  five  thousand  dollars,  to  be  paid  to  the  said  appellee ;  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  and  eadi  of 
us,  our  and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  sev- 
erally, firmly  by  these  presents.  Sealed  with  our  seals,  and  dated  the  twen- 
ieth  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-seven. 
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Whereas,  the  above-named  appellant  has  prosecuted  an  appeal  to  the  Su- 
preme Court  of  the  United  States,  at  the  dty  of  Washington,  in  the  District 
of  Ck)lumbia,  to  reverse  the  decree  rendered  in  the  above  suit  by  the  Circuit 
Court  of  the  United  States,  for  the  Southern  District  of  New  York  : 

Now,  therefore,  the  coj^dition  of  this  obligation  is  such,  that  if  the  above- 
named  appellant  shall  prosecute  his  appeal  to  effect,  and  answer  all  damages 
and  costs  if  he  fail  to  make  his  appeal  good,  then  this  obligation  shall  be 
void,  otherwise  the  same  shall  be  and  remain  in  full  force  and  virtue. 

L  Newton.  [l.  s.] 

Daniel  Drew.         [l.  s.] 
Eluah  Peck.  [l.  s.] 

Sealed  and  delivered,  and  taken  and  acknowledged,  this  twentieth  day  of 
November,  1847,  before  me, 

David  L.  Gardiner,  U.  S.  Commissioner. 

United  States  of  America,  Southern  District  of  New  York,  ss. 

Daniel  Drew  and  Elijah  Peck,  being  duly  sworn,  depose  and  say,  and  each 
for  himself  saith,  that  he  is  worth  the  sum  of  five  thousand  dollars,  over  and 
above  all  his  just  debts  and  liabilities. 

Daniel  Drew, 
Eluah  Peck. 

Sworn  to,  this  twentieth  day  of  November,  A.D.  1847,  before  me, 

David  L.  Gardiner,  U.  S.  Commissioner. 

I  approve  the  above  bond  and  the  sufficiency  of  the  sureties  thereto. 

Samuel  IL  Betts. 
Nov.  20,  1847. 


Noi  251. — Citation. 

By  the  Honorable  Samuel  R  Betts,  one  of  the  Judges  of  the  Circuit  Court 

of  the  United  States  for  the  Southern  District  of  New  York,  in  the  second 

circuit. 
To  John  H.  Stebbins : 

Whereas,  Isaac  Newton,  claimant,  of  the  steamboat  New  Jersey,  her  tackle, 
&c.,  has  lately  appealed  to  the  Supreme  Court  of  the  United  States,  from  a 
decree  lately  rendered  ill  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  in  the  second  circuit,  made  in  favor  of  you,  the 
said  John  H.  Stebbins,  against  the  said  steamboat  New  Jersey,  her  tackle,  &c, 
and  has  filed  the  security  required  by  law ;  you  are,  therefore,  hereby  cited  to 
appear  before  the  said  Supreme  Court,  at  the  city  of  Washington,  on  the  twen- 
ty-second day  of  December  next,  to  do  and  receive  what  may  appertain  to  jus- 
tice to  be  done  in  the  premises. 

Given  under  my  hand,  at  the  dty  of  New  York,  in  the  Southern  District  of 
New  York,  in  the  second^ circuit,  the  twenty-second  day  of  November,  in  the 
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year  of  oar  Lord  one  thousand  eight  hundred  and  forty-seven,  and  of  i^e  in- 
dependence of  the  United  States  the  serenty-seoond. 

Samuel  R.  Bbtts. 


No.  252.  —  AppTOAVrr  op  sbrvice  op  citation  akd  affkai«. 

JSoutkem  District  of  New  Torh^  $$. 

Andrew  H.  Hitchcock,  being  duly  sworn,  saith  that  he  served  on  the  ap- 
pellee, John  H.  Stebbins,  on  the  twenty-second  .day  of  November,  1847,  a 
copy  of  the  appeal,  and  a  copy  of  the  citation,  filed  in  this  cause  with  the 
clerk  of  the  Circuit  Court,  in  and  for  the  Southern  District  of  New  York,  on 
sud  twenty-second  day  of  November,  by  delivering  said  copy  of  the  dtation 
to  the  said  appellee  personally,  and  by  leaving  said  copy  appeal  for  said  ap- 
pellee in  the  clerk's  office  of  the  Circuit  Court  aforesaid. 

A.  H.  HiTCHOOCE. 

Sworn  to,  this  fourth  day  of  December,  1848,  before  me, 

J.  W.  Nelson,  U.  8.  Oomr. 


No.  253.  —  Rbtubn,  from  the  cmcuiT  goxtbt  to  the  sufkeme  ooubt. 

United  States  of  Amerioaf  Southern  District  of  New  York,  ss, : 

I,  Alexander  Gardiner,  Clerk  of  the  Circuit  Court  of  tiie 

United  States  of  America  for  the  Southern  District  of  New 

York,  in  the  second  circnit,  do  hereby  certify,  that  the  writ- 

[l.  b.]  ings  annexed  to  this  certificate  are  true  copies  of  their  r^pec- 

tive  originals,  on  file  and  remaining  of  record  in  my  office,  in 

the  cause  within  named. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  said 

court  to  be  hereunto  affixed,  at  the  city  of  New  York,  in  the  Southern  District  of 

New  York,  in  the  second  circuit,  this  fourth  day  of  December,  in  the  year  of 

our  Lord  one  thousuid  eight  hundred  and  forty-eight,  and  of  the  Ii^dependenoe 

of  the  said  United  States  the  seventy-third. 

A  LEY.  Gardiner. 


Na  254  — Bond  to  the  clerk  for  costs. 

Supreme  Court  of  the  United  States  of  America. 

A.  B.,  Claimant  of  The  Schooner  Sea 
Jlower,  her  tackle,  &c., 

AppeUantf 
vs, 
C.  D., 

LibeUant  and  Appellee, 

Elnow  all  men  by  these  presents,  that  we,  £.  F.  and  G.  H.,  are  held  kud 

firmly  bound  unto  "Wflliam  T.  Carrol,  Esq.,  Clerk  of  the  Supreme  Court  of  ^ 


►  Bond  for  Costs, 


\ 
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United  States,  in  the  sum  of  two  hundred  dollars,  to  be  paid  to  the  said  clerk, 
for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  and 
each  of  us,  our  and  each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 

Whereas,  the  above-named  appellant  has  prosecuted  an  appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  New  York,  to  this 
court,  to  reverse  the  final  decree  rendered  in  the  above  entitled  suit,  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  DLstrict  of  New  York,  in  the 
second  circuit : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  above- 
named  appellant  shall  pay  to  said  clerk  all  costs  which  he  may  be  entitled  to 
demand  of  said  appellant  in  this  cause,  then  this  obligation  shall  be  void, 
otherwise  the  same  shall  be  and  remain  in  full  force  and  virtue. 

E.  F. 
G.  H. 

Sealed  and  delivered,  and  taken  and 
acknowledged,  this     day  of 
184  ,  before  me, 

RiCHA»D  E.  Stilwell, 

U  S.  Commissioner. 

United  States  of  America,  Southern  District  of  New  York,  ss. : 

E.  F.  and  G.  H.,  the  within  obligors,  being  duly  sworn,  depose  and  say,  each 

for  himself,  that  he  is  worth  the  sum  of  four  hundred  dollars  over  and  above 

all  his  just  debts  and  liabilities. 

Sworn  to  this  day  ) 

of  A.  D.  184  ,  before  me,       \ 

Richard  E.  Stilwell, 

U.  S.  Commissioner. 


No.  255.  — Notice  of  appbarange.  — {Ante,  page  859.) 


Na  256.  — Testimony  taken  bt  commission  to  be  used  qt  the  supreme 

GOUBT  —  affidavit  TO  PBOCUBE  ORDER  THAT  COMMISSION  ISSUE. 

IT,  S.  Supreme  Court. 


David  W.  Wetmorb 
vs. 
The  steamboat  Granite  State,  &c. 


\ 


Southern  District  of  New  York,  ss, 

David  W.  Wetmore,  of  said  district,  being  duly  sworn,  says  that  an  appeal 
has  been  taken  in  this  cause  to  the  Supreme  Court  of  the  United  States,  and  that 
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said  cause  is  now  pending  on  said  appeal  in  said  Supreme  Court,  and  that  tbe 
testimony  of  C.  W.  Gk)ddard,  James  H.  Husted,  John  McOeery,  Luke  Mahan, 
and  Alfred  Russell,  and  Hugh  Byrnes,  and  Captain  John  Sdienck,  is  material 
and  necessary  to  him  upon  the  hearing  of  the  appeal  in  this  cause,  as  he  has 
been  advised  by  his  counsel  in  this  cause,  Robert  D.  Benedict,  Esq.,  who  re- 
sides at  No.  805  Adelphi  Street,  Brooklyn,  and  that  without  such  testimony  it 
would  be  unsafe  for  him  to  proceed  to  the  hearing  of  &e  said  cause ;  and  that 
said  witnesses  each,  and  all  of  them,  reside  in,  or  do  business  in  the  dty  of  New 

York. 

David  W.  Wetmobe. 
Sworn  to  before  me  this  81st  ' 

Oct,  1865. 

Wm.  D.  Jonss, 

Notary  Public,  N.  Y.  Co. 


No.  257.  —  Order  that  a  coioassiOK  issue. 
U,  8.  Supreme  Court, 


David  W.  Wetmore 
The  steamboat  Granite  State,  &c, 


.1 


On  the  affidavit  hereto  annexed,  and  on  motion  of  Benedict,  Burr  &  Benedict, 
libellanVs  proctors,  it  is  directed  and  ordered  that  a  commission  issue  out  of 
the  Circuit  Court  of  the  United  States,  for  the  Southern  District  of  New  Yoric, 
directed  to  Charles  W.  Newton,  Esq.,  United  States  Commissioner,  to  take  the 
testimony  on  interrogatories  to  be  annexed  thereto,  of  C.  W.  Gtoddard,  James  W. 
Husted,  John  McCreery,  Luke  Mahan,  and  Alfred  Russell,  Hugh  Bymos,  and 
Captain  John  Schenck.  And  it  is  further  ordered  that  such  commission  be  not 
issued  except  upon  interrogatories  to  be  filed  by  the  libellant,  and  notice  to  the 
claimants  or  their  agent  or  attorneys,  accompanied  with  a  copy  of  said  inter- 
rogatories so  filed,  to  file  cross-interrogatories  within  twenty  days  from  the  ser- 
vicjB  of  such  notice. 

Dated  Oct.  81,  1865. 

S.  Nelsok. 


No.  258.  — Notice  op  granting  of  the  above  order. 

Gents, — Please  take  notice  that  the  within  is  a  copy  of  an  order  duly  made 

in  this  cause,  and  the  affidavit  on  which  the  same  was  granted. 

Nov.  4,  1865. 

Yours,  &C., 

Benedict,  Burr  &  Benedict, 

Libellant*s  Proctors. 
To  Owen,  Gray  &  Owen, 

Claimants  Proctors. 
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No.  25B.  —  Apfidattt  of  serticg  op  thb  above  obdkr  axd  Arrwiyri, 
U.  8.  8vprma«  Court. 
D.VTiD  W.  Wbttmork  i 

OT.  \ 

The  StbajiIboat  Ohanitb  State,  &c  ) 
Southern  IHttriet  o/Jfaa  Tori,  t», 

Alfred  T.  Stewart,  of  the  said  cit;,  being  duly  sworn,  doth  depose  and  uj 
that  he  did,  on  the  third  da;  of  November,  in  the  year  one  thouBond  eight 
handled  and  Biity-five,  serve  Owen,  Grey  &  Owen,  claimant's  proctors  in  the 
above-raititled  action,  with  an  order  and  affidavit  of  which  the  annexed  is  the 
original  order  and  affidavit,  bj  delivering  the  same  to  J,  H,  Gray,  one  of  the 

Alfred  T.  Stkwakt. 
Sworn  to,  before,  me  this 

4th  day  of  Nov.,  1866. 

Wu.    D.    JOREB, 

Notary  PabUc,  N.  Y.  Go. 

No.  260.  —  TpE  comaeaiov. 
The  President  of  the  United  States  of  America  to  Charles  W.  Newton,  Esq.,  U. 

S.  Commissioner,  Greeting : 
'  Enow  ye,  that  we,  in  confidence  of  your  prudence  and  fidelity,  have  appointed 
you  a  commisdoner,  and  by  theao  presents  do  give  yon  full  power  and  authority, 
diligently  to  examine  upon  their  corporal  oaths,  or  affirmations,  before  yon  to  be 
taken,  and  upon  the  interrogatories  and  cross-intarrogatories  herenntJ)  annexed, 
C.  W.  Qoddard,  Jamea  W.  Husted,  John  McCreery,  Luke  Mahan,  Alfred  Russell, 
Hugh  Byrnes,  and  Capt.  John  Schenck,  as  witnesses  on  the  part  of  the  libellant 
in  a  certain  cause  now  pending  undertennined  in  the  Supreme  Court  of  the 
United  States  of  America,  wherein  David  W.  Wetmore,'  ia  libellant,  Ac ,  M.  the 
Steamboat  Granite  State,  &c,  claimants  and  appellants.  And  we  do  further 
empower  yon  to  examine  on  the  same  behalf,  and  in  like  mtumer,  any  other 
peisan  or  persons  who  ma;  be  produced  as  witnesses  before  you ;  and  we  do 
hereby  require  yon  ,  before  whom  such  testimony  ma;  be  taken,  to  reduce 

the  same  to  writing,  and  to  dose  it  np  under  your  hand  and  aeal,  and  send  by 
mail  directed  to  Supreme  Court  of  the  United  States,  care  of  D.  W.  Hiddleton, 
Esq. ,  clerk,  Wnshiugton,  D.  C. ,  as  soon  as  may  be  convenient  after  the  execu 
tion  of  this  commission,  and  that  yon  return  the  same,  when  executed  as  above 
directed,  with  the  title  of  the  cause  indorsed  on  the  envelope  of  the  commission. 

No.  261.  —  Cketificate  of  the  C3.erk. 

I,  Kenneth  G.  White,  Clerk  of  the  Circuit  Court  of  the  United  States  for  the 
Sootbem  District  of  New  York,  do  hereby  certify  that  the  foregoing  papers  are 
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I 

trae  copies  of  their  respectiye  originalB  on  file  and  remaining'  of  record  in  my 
office.  ' 

In  testimony  whereof,  I  have  caused  the  seal  of  the  said  court  to  be  here^nAo 
affixed,  at  the  dty  of  New  York,  m  the  Southern  District  of  New  York,  in  the 
second  circuit,  this  twenty-fifth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-five,  and  of  fiie  Independence  of  the  said 
United  States  the  ninetieth. 

[i^  8.]  EmmETH  G.  White,  Clerk. 


No.  2(J2. — Interrogatoribs. 

Interrogatories  to  be  administered  to  C.  W.  €k>ddard,  James  W.  Husted, 
Luke  Maban,  Alfred  Russell,  Hugh  Byrnes,  and  Capt  John  Schenck,  witnesses 
to  be  examined  on  behalf  of  the  libellant,  under  a  commission  issued  out  of 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  Yoik, 
in  a  cause  wherein  David  W.  Wetmore  is  libellant,  and  the  steamboat  Qranite 
State  is  respondent. 

First  What  is  your  name,  residence,  and  occupation  ? 

Second.  Do  you  know  the  parties  to  this  action,  or  either  or  which  of  than  f 

Interrogatories  to  C.  W.  €k>ddard  and  James  W.  Husted : 

Third.  If  you  have  stated  that  you  are  in  any  way  connected  with  the  office 
of  captain  at  the  port  of  the  city  of  New  York,  then  state  if  there  were  any 
regulations  of  the  said  port  in  the  year  1857 ;  and  if  so,  annex  a  copy  th^ieof 
to  your  deposition. 

To  all  the  witnesses : 

Fourth.  What  experience  have  you  had  as  to  navigation  in  the  harbor  of  New 
York,  and  as  to  the  mooring  of  vessels  at  the  piera  in  said  harbor  ? 

Fifth.  What  is  the  usage  or  custom  of  lighters  or  barges  in  said  port  as  to 
mooring  at  the  end  of  said  piers  ? 

Sixth.  What  is  the  usage  or  custom  of  lighters  or  barges  so  moored  as  to 
carrying  lights  at  night  or  having  a  watch  kept  on  them  ? 

Seventh.  From  your  experience  in  such  navigation  and  mooring,  state  whether 
or  not  it  would  be  necessary  or  proper  for  a  lighter  or  barge  moored  at  the  end 
of  a  pier  at  night  to  carry  a  light,  and  give  the  reasons  why  it  would  or  would 
not  be  necessary  or  proper. 

Eighth.  From  such  experience,  state  whether  or  not  it  would  be  necessaiy 
or  proper  for  a  lighter  or  barge  loaded  with  bar  iron,  and  so  moored  at  night  to 
have  a  watch  on  deck,  and  give  the  reasons. 

Ninth.  Do  you  know  any  other  matter  or  thing  which  may  be  of  benefit  to 
the  libellant  herein  ?  If  so,  state  the  same  as  fiiUy  as  if  you  had  been  specially 
interrogated  thereto. 

Benedict,  Bubb  &  Benedict, 
libellant's  Proctors. 
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No.  268.  —  Cross-interbooatobies. 

Cross-interrogatories  to  be  administered  to  C.  W.  Goddard,  James  W.  Hus- 
ted,  Luke  IMkihan,  Alfred  Russell,  Hugh  Byrnes,  and  Oapt  John  Schenck,  wit- 
nesses to  be  examined  on  behalf  of  the  libellant,  under  commission,  in  a  cer- 
tain cause  wherein  David  W.  Wetmore  is  libeUant,  and  the  steamer  Granite 
State  is  respondent. 

First  cross-interrogatorj  (to  all  the  witnesses)  :  If  in  answer  to  the  first  and 
second  direct  interrogatories  you  say  you  reside  in  New  York  and  know  the 
parties,  then  state  how  long  you  have  resided  in  New  York  and  how  long  you 
have  known  the  parties ;  state  also  whether  you  resided,  and  where,  in  New 
York  in  the  fall  and  winter  of  1857,  and  in  what  particular  business  you  were 
then  engaged,  and  in  whose  employment  you  were,  and  how  long  you  had 
been  so  employed ;  state  also  yo\u'  age. 

Second  cross-interrogatory  (to  all  the  witnesses) :  Have  you  been  heretofore 
examined  as  a  witness  in  this  cause  ?  Were  you  in  anywise  connected  with  the 
barge  Rambler  before  her  loss  ?    If  so,  state  in  what  capacity. 

Third  crossinte-rrogat6ry'(to  all  of  the  witnesses) :  If  in  answer  to  the  fourth 
interrogatory  you  state  that  you  have  had  experience  as  to  the  navigation 
and  mooring  of  vessels  in  the  harbor  of  New  York,  then  state  when  such  ex- 
perience first  commenced ;  what  kind  and  class  of  vessels  you  were  engaged 
with,  and  give  the  name  of,  each ;  how  long  you  were  connected  with  them, 
and  in  what  capacity,  and  by  whom  you  were  employed. 

Fourth  cross-interrogatory  (to  all  of  the  witnesses)  :  Have  you  not  known 
or  heard  of  lighters  or  barges  which  had  been  lying  at  the  end  of  a  pier  dis- 
charging or  receiving  cargo  during  the  day,  to  haul  around  into  the  slip  at 
night  and  lie  there  over  night  ?  Have  you  not  known  or  heard  of  lighters  or 
barges,  when  lying  at  night  at  the  end  of  a  pier,  or  in  the  slip,  to  have  a  light 
set  or  in  some  way  displayed  upon  her  ?  Have  you  not  known  .or  heaixl  of 
lighters  and  barges  lying  in  a  slip  or  at  the  end  of  a  pier  at  night,  having  a 
keeper  or  watchman  on  board  ? 

Fifth  cross-interrogatory  (to  C.  W.  Gtoddard  and  James  W.  Husted) :  If  in 
answer  to  the  third  interrogatory  you  say  that  you  were  connected  with  the 
office  of  captain  of  the  port  of  New  York,  then  state  when  you  first  became 
connected  T^th  that  office,  and  what  your  connexion  therewith  has  be^  since 
then.  Have  you  any  superior  officer  ?  If  so,  who  ?  Have  you  any  particular 
district  under  your  charge  or  supervision  ?  If  so,  what  and  how  long  has  it 
been  so  ?  If  you  produce  a  copy  of  the  regulations  of  the  port  in  the  year 
1857,  state  how  you  know  that  they  are  the  regulations  then  in  force ;  state 
also  whether  what  you  produce  are  all  the  regulations  upon  the  subject ;  state 
whether  the  harbor  master  had  any  other  or  different  rules  or  regulations  from 
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those  which  you  have  produced.    If  so,  produce  and  annex  a  copy  of  sudi 
other  rules  and  regulations  to  your  depositions. 

Owen,  Gray  &  Oweh, 
Claimant's  Proctors. 
The  execution  of  the  within  commission  will  appear  as  per  depositions  hereto 
annexed ;  all  of  which  is  respectfully  submitted. 

Chas.  W.  Nbwtok, 
United  States  Commissioner. 


No.  264.  —  Instructions  to  oommissioners,  annexed  to  the  cx)xhi88ion. 

Annexed  to  the  commission  is  an  extract  from  the  statutes  of  the  State  of 
New  York  relative  to  the  taking  of  testimony  out  of  the  State,  which  extract 
is  directed  by  law  to  be  annexed  to  the  commission.  But  as  it  does  not  com- 
prise everything  necessary  to  be  attended  to  by  the  commissioners,  they  are  re- 
quested to  observe  the  following  more  ample  instructions  : 

I.  All  the  commissioners  named  in  the  commission  should  have  notice  of  the 
time  and  place  of  executing  it,  and  if  any  of  them  do  not  act,  let  the  fact  that 
they  were  notified,  or  could  not  be  notified,  and  their  reasons  for  not  acting,  be 
stated. 

n.  The  commission  must  be  executed  by  ,  the  commissioner  named 

therein. 

ILL  The  acting  commissioner  will  examine  the  witnesses  separately,  after 
publicly  administering  to  them  the  following  oath  or  afiirmation. 

*'  You  do  swear  that  the  answers  that  shall  be  given  by  you  to  l^e  interroga- 
tories proposed  to  you  shall  be  l^e  truth,  the  whole  truth,  and  notliing  but  tiie 
truth.     So  help  you  €k)d." 

The  oath  shall  be  administered  (except  in  cases  hereinafter  mentioned)  by 
the  witness  laying  his  hand  upon  and  kissing  the  (Gospels. 

But  if  the  witness  shall  desire  it,  he  shall  be  permitted  to  swear  in  the  fol- 
lowing form :  "  You  do  swear  in  the  presence  of  the  ever  living  God,"  and 
while  so  swearing  he  may  or  may  not  hold  up  his  hand,  in  his  discretion. 

Or,  if  the  witness  shall  declare  that  he  has  conscientious  scruples  against  tak- 
ing an  oath,  or  swearing  in  any  form,  he  shall  be  permitted  to  make  his  affir- 
mation in  the  following  form :  "  You  do  solemnly,  sincerely,  and  truly  de- 
clare and  affirm,"  omitting  the  words  **  So  help  you  God." 

rV.  The  general  style  or  title  of  the  depositions  must  be  drawn  up  in  the 
following  manner : 

Deposition  of  witnesses  produced,  sworn  (or  affirmed),  and  examined  the 

day  of  ,  in  the  year  one  thousand  eight  hundred  and  , 

at  ,  under  and  by  virtue  of  a  commission  issued  out  of  the  , 

in  a  certain  cause  therein  depending  and  at  issue  between  , 

defendant  as  follows : 

A.  B.,  of  (insert  his  place  of  residence  and  occupation),  aged  years 
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and  upwards,  being  duly  and  publicly  sworn,  (or  aflirmed),  pursuant  to  the 
directions  hereto  annexed,  and  examined  on  the  part  of  the  ,  doth 

depose  and  say  as  follows :  First.  To  the  first  interrogatory  he  saith,  &c.  (In- 
sert the  witness's  answer.  Second.  To  the  second  interrogatory  he  saith,  &c., 
and  so  on  throughout 

If  he  cannot  answer,  let  him  say  that  he  knoweth  not. 

V.  If  there  be  any  cross-interrogatories,  the  witness  will  go  on  thus : 

First.  To  the  first  cross-interrogatory  he  saith,  &c.,  and  so  on  throughout 

YL  When  the  witness  has  finished  his  deposition,  let  him  subscribe  it,  and 
the  acting  commissioner  will  certify  as  follows : 

Examination  taken,  reduced  to  writing,  and  by  the  witness  subscribed  and 
sworn  to  this  day  of  '  >  18    »  before 

,  Commissioner. 

Vn.  If  any  papers  or  exhibits  are  produced  and  proved,  they  must  be  annexed 
to  the  depositions  in  which  they  are  referred  to,  and  be  subscribed  by  the  wit- 
ness, and  be  indorsed  by  the  acting  commissioners  in  this  manner : 

At  the  execution  of  a  commission  for  the  examination  of  witnesses  between 

,  defendant,  this  paper  writing  was  produced  and  shown 
to  insert  the  witness's  name),  and  by  him  deposed  unto  at  the  time  of  his  ex- 
amination before 

,  Commissioners. 

Ylll.  The  acting  commissioners  will  sign  their  names  to  each  half -sheet  of 
the  depositions  and  exhibits. 

IX.  If  an  interpreter  is  employed,  one  of  the  commissioners  will  administer 
to  him  the  following  oath,  and  certify  thereto : 

**  You  do  solemnly  swear  that  you  will  truly  and  faithfully  interpret  the 
oath  and  interrogatories  to  be  administered  to  ,  a  witness  now 

to  be  examined  out  of  the  English  language  into  the  language, 

and  that  you  will  truly  and  faithfully  interpret  the-  answers  of  the  said 

thereto,  out  of  the  into  the  English  language." 

Let  the  depositions  be  subscribed  by  the  interpreter  as  well  as  by  the  witness, 
and  certified  by  the  acting  commissioner,  as  follows : 

Examination  taken,  reduced  to  writing,  subscribed  by  the  witness  and  by 
the  sworn  interpreter,  and  sworn  to  by  the  witness,  this  day  of  , 

of  18   ,  before 

,  Commissioner. 

X.  The  commissioner  will  make  return  on  the  back  of  the  commission  by 

indorsement  thus : 

* 

'*The  execution  of  this  commission  appears  in  certain  schedules  hereunto 
annexed. 

,  Conmiissioner. 

XL  The  depositions  and  exhibits  (if  any)  must  be  annexed  to  the  commis- 
flion,  and  then  the  commission,  the  directions,  the  interrogatories,  cross-inter- 
rogatories, depositions,  and  exhibits  must  be  folded  into  a  packet  and  bound 
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with  tape.     The  acting  commissioners  are  to  set  thdr  seal  at  the  several  meet- 
ings or  crossings  of  the  tape,  indorse  their  names  on  the  outside,  and  direct  it 
thus: 
,To  ,  Esq.,  Clerk  of  the  ,  at         ' 

XII.  "When  the  commission  is  thus  executed,  made  up,  and  directed,  it  must 
be  returned  in  the  manner  specified  in  the  direction  of  the  commission,  if  there 
be  any. 

XIU.  If  there  be  no  direction  on  the  commission  specifying  the  manner  in 
which  it  is  to  be  returned,  then  it  must  either  be  delivered  to  the  court  by  one 
of  the  acting  commissioners  personally,  or  else  be  forwarded  by  some  person 
coming  to  this  place,  and  who  must  be  liable,  on  his  arrival,  to  make  oath  be- 
fore one  of  the  judges  or  the  clerk  of  the  court : 

''That  he  received  the  same  from  the  hands  of  A.  B.,  one  of  the  commis- 
sioners, and  that  it  had  not  been  opened  or  altered  since  he  so  received  it^' 

XTV.  In  case  of  returning  the  commission  by  mail,  it  is  to  be  deposted  by 
one  of  the  acting  commissioners  in  the  nearest  post-office,  he  making  the  fol- 
lowing indorsement  thereon : 

''Deposited  in  the  post  office  at  ,  this         day  of  , 

18    ,  by  me, 

,  (Dommiasioner." 

In  case  of  returning  the  commission  by  a  vessel,  it  is  to  be  deposited  by  one 
of  the  acting  commissioners  in  the  letter  bag  of  such  vessel,  he  making  upon 
the  commission  the  following  indorsement : 

"Deposited  in  the  letter  bag  of  the  ,  now  lying  at  , 

and  bound  for  the  port  of  New  York,  this  day  of  ,  18    , 

by  me, 

J  Commissions.^' 

The  commissioners  are  requested  to  be  very  careful  to  observe  the  foregoing 

instructions,  as  the  smallest  variance  may  vitiate  the  execution  of  the  com- 
mission. 

If  the  commission  be  returned  by  an  agent,  let  him  be  instructed  to  call,  on 
his  arrival  at  this  place,  upon  ,  who  will  direct  him  as  to  its  de- 

livery. 


No.  265.  —  Thb  depositions. 

Depositions  of  witnesses  produced  and  sworn  and  examined  on  the  30th  day 
of  November  and  29th  day  of  December,  in  the  year  one  thousand  eight  hun- 
dred and  sixty-five,  at  the  office  of  Charles  W.  Newton,  United  States  Com- 
missioner for  the  Southern  District  of  New  York,  in  a  certain  cause  now  pend- 
ing undetermined  in  the  Supreme  Court  of  the  United  States,  between  David 
Wetmore,  libellant,  &a,  vs.  The  Steamboat  Granite  State,  &c,  claimants  and 
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appellants,  as  follows ;  which  said  depositions  are  taken  under  and  by  virtae 
of  the  annexed  commission.     All  of  which  is  respectfully  submitted. 
[l.  B.]  Chas.  W.  Newton, 

U.  S.  Commissioner  named  in  the  annexed  Commission. 

First.  To  the  first  interrogatory  he  saith : 

A.  My  name  is  John  Schenck ;  residence  No.  186  Nassau  Street,  Brooklyn. 
I  am  captain  of  a  steam-tug. 

Second.  To  the  second  interrogatory  he  sidth : 

A.  I  know  Mr.  Wetmore  and  some  of  the  people  connected  with  the  Granite 
State. 

Fourth.  To  the  fourth  interrogatory  he  saith : 

A.  I  have  had  eighteen  years'  experience  in  navigation  in  the  harbor  of  New 
York,  and  in  mooring  of  vessels  at  the  piers  in  said  harbor. 

Fifth.  To  the  fifth  interrogatory  he  saith : 

A.  It  is  the  custom  for  them  to  lie  there  whenever  they  want  to. 

Sixth.  To  the  sixth  interrogatory  he  saith : 

A.  I  never  saw  any  light,  on  any  lighter  or  barge,  while  lying  at  the  end  of 
a  pier.  It  is  very  seldom  you  ever  see  a  watch  kept,  on  a  lighter  or  barge  at 
the  end  of  a  pier,  except  there  is  cargo  on  them. 

Seventh.  To  the  seventh  interrogatory  he  saith : 

A.  From  my  experience  I  should  say  it  would  not  be  necessary  or  proper  for 
a  lighter  or  barge  moored  at  the  end  of  a  pier  at  night  to  carry  a  light.  There 
is  only  one  class  of  vessel  that  carry  a  light,  that  is,  when  at  anchor  in  the 
stream,  for  the  reason  that  a  light  on  a  vessel  at  the  end  of  a  pier  might,  in  a 
dark  or  foggy  night,  be  taken  for  a  vessel  at  anchor  in  the  stream,  and  vessels 
thereby  might  be  induced  to  run  into  the  dock. 

Eighth.  To  the  eighth  interrogatory  he  saith : 

A.  I  should  not  suppose  it  would  be  necessary  to  have  a  watchman  on  board 
of  a  barge  or  lighter  moored  at  the  end  of  a  pier  at  night,  for  the  reason  a 
watchman  could  do  no  good.  I  don't  know  that  it  would  be  proper  to  have  a 
watchman,  as  one  could  do  no  good. 

^inth.     To  the  ninth  interrogatory  he  saith : 

A.  No,  sir. 

John  Schenck. 

Cross-interrogatories. 

First.  To  the  first  cross-interrogatory  he  saith : 

A.  I  have  lived  in  Brooklyn  thirteen  years ;  I  have  known  Mr.  WetmoVe  ten 
years,  and  some  of  the  other  parties  about  twelve  years.  I  was  in  New  York 
in  the  fall  and  winter  of  1857.  I  was  engaged  in  towing  vessels  around  the 
harbor  in  the  fall  and  winter  of  1857.  I  was  in  my  own  business.  .  I  am  now 
thirty-eight  years  of  age. 

Second.  To  the  second  cross-interrogatory  he  saith : 

A.  I  have  been  heretofore  examined  as  a  witness  in  this  cause  on  the  part  of 
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Mr.  Peck.    I  was  in  no  way  connected  with  the  Rambler  before  her  loss,  exeejrt 
in  towing  her. 

Third.  To  the  third  cross-interrogatory  he  saith : 

A.  My  experience  first  commenced  about  eighteen  years  ago.  I  was  engaged 
^with  tow  and  paas^igw  boats.  I  was  on  the  steamer  Connecticut,  the  Hero, 
Cataline,  Duncan  C.  Pell,  King  Philip,  Nahanten,  Norwalk,  Charlee  Dunmt, 
Tempest,  M  E.  Wilson,  and  others,  as  engineer  of  some  and  captain  of  others ; 
when  I  was  on  Hero  and  Cataline  I  was  employed  by  the  captains  of  the  boats; 
for  the  last  ten  years  I  have  owned  boats  myself. 

Fourth.  To  the  fourth  cross-interrogatory  he  saith : 

A.  I  have  not  known  oi"  heard  of  lighters  or  barges  which  had  been  lying  at 
the  end  of  a  pier^.  discharging  or  receiving  cargo  during  the  night,  to  haul 
around  into  the  slip  at  night  and  lie  there  over  night ;  I  have  not  Ipiown  or 
heard  of  lighters  or  barges  when  lying  at  night  at  the  end  of  a  pier  or  in  the 
slip,  to  have  a  light  set  or  in  any  way  displayed  on  them ;  I  don* t  know  that 
ever  heard  or  knew  of  a  lighter  or  barge  lying  in  a  slip  or  at  the  end  of  a  pier 
at  night  to  have  a  keeper  or  watchman  on  board. 

John  Schenck. 

Examination  taken,  reduced  to  writing,  ancl  by  the  witness  subscnbed  and 
sworn  to,  this  20th  of  November,  1866,  before 

Chas.  W.  Newton, 
United  States  Conmussioner. 

First  To  the  first  interrogatory  he  saith : 

A.  My  name  is  Hugh  Byrne.  I  reside  at  No.  880  Pearl  Street,  in  the  dty 
of  New  York.    I  am  a  stevedore. 

Second.  To  the  second  interrogatory  he  saith : 

A.  I  know  Mr.  W^tmore ;  none  of  the  others. 

Fourth.  To  the  fourth  interrogatory  he  saith : 

A.  I  have  no  experience  in  navigating  vessels.  I  have  had  an  experience  of 
fifteen  years  in  the  mooring  of  vessels  at  or  in  the  piers  in  the  harbor  of  New 
York. 

Fifth.  To  the  fifth  interrogatory  he  saith : 

A.  It  is  the  custom  of  lighters  or  barges  in  said  port  to  come  to  the  end  of 
the  pier  or  piers  and  take  in  cargo,  and  lie  there  until  they  would  get  their 
load  in. 

Sixth.  To  the  sixth  interrogatory  he  saith ; 

A.  I  never  see  a  light  on  a  lighter  at  the  end  of  a  pier  in  tiie  port  of  New 
York  in  my  life.     I  can't  answer  as  to  watchmen. 

Seventh.  To  the  seventh  interrogatory  he  saith : 

A.  I  think  it  would  not  be  right  for  a  lighter  at  the  end  of  a  pier  to  cany  a 
light  at  night,  for  the  reason  that  a  vessel  bound  up  or  down  the  river  might 
take  her  for  a  vessel  at  anchor  in  the  stream,  and  trying  to  run  inside  of  her, 
run  into  the  dock. 

Eighth.  To  the  eighth  interrogatory  he  saith : 
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A.  That  depends  upon  the  man  that  owns  the  iron. 

Ninth.  To  the  ninth  interrogatory  b©  saith : 

A.  All  I  could  say  more  is,  that  a  watchman  on  a  lighter  or  barge  at  night, 
at  the  end  of  a  pier,  could  not  prevent  a  collision. 

Cross-interrogatories  : 

First.  To  the  first  cross-interrogatory  he  saith : 

A.  I  have  resided  in  New  York  all  the  time  since  June,  1849.     I  have 

known  Mr.  Wetmore,  I  should  think,  twelye  years.     I  was  in  the  city  of  New 

Yofk  in  the  fall  of  1857,  engaged  in  the  stevedore  business,  in  the  employ  of 

^Thomas  Dunham,  or  Dunham  &  Diamond.     I  was  in  their  employ  since  1849. 

I  am  thirty-nine  years  old,  to  the  best  of  my  knowledge. 

Second.  To  the  second  cross-interrogatory  he  saith : 

A.  I  l^ye  not  been  examined  as  a  witness  heretofore  in  this  cause.  I  was  in 
nowise  connected  with  the  barge  Rambler  before  her  loss. 

Third.  To  the  third  cross-interrogatory  he  saith : 

A.  As  to  navigation,  I  have  stated  that  1  have  none.  My  experience  as  to  moor- 
ing vessels,  &c.,  commenced  in  the  year  1849.  I  was  engaged  as  stevedore  on 
schooners,  barks,  and  ships.  I  was  connected  with  them  some  sixteen  years  as 
stevedore.  I  can  name  a  large  number :  there  was  the  lighter  W.  T.  Ck)nquest ; 
schooner,  Hartstein;  bark,  Mary  Morris;  ship, ^Martha's  Vineyard;  and  a 
great  many  others,  if  necessary. 

Fourth.  To  the  fourth  cross-interrogatory  he  saith : 

A.  I  have  known  of  lighters  or  barges  which  had  been  lying  at  the  end  of  a 
pier  discharging  or  receiving  cargo  during  the  day  to  haul  around  into  the  slip 
at  night  and  lie  there  over  night  in  some  cases.  I  have  never  known  or  heard 
of  lighters  or  barges  when  lying  at  night  at  the  end  of  a  pier,  or  in  the  slip,  to 
have  a  light  set  or  in  some  way  displayed  on  them ;  sometimes  I  have  seen  a 
watchman  on  board  of  lighters  and  barges  at  the  end  of  piers  at  night. 

Hugh  Btbkb. 

Examination  taken,  reduced  to  writing,  and  by  the  witness  subscribed  and 
sworn  to,  this  80th  of  November,  1865,  before 

Chas.  W.  Newton, 

United  States  Commissioner. 

First  To  the  first  interrogatory  he  saith : 

A.  My  name  is  Luke  Mahan.  I  reside  at  152  Johnson  Street,  in  the  city  of 
Brooklyn,  county  of  Kings  and  State  of  New  York.  Am  by  occupation  a 
lighterman. 

Second.  To  the  second  interrogatory  he  saith : 

A.  I  am  acquainted  with  Mr.  Wetmore,  the  libellant  I  do  not  know  that  I 
have  any  acquaintance  with  the  other  parties. 

Fourth.  To  the  fourth  interrogatory  he  saith : 

A.  I  have  been  as  as  much  as  twenty-five  years  around  tiie  harbor  of 
York,  off  and  on;  during  which  time  I  have  been  engaged  in  the  lightering 
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business,  and  acquainted  with  the  navigation  and  mooring  of  vessels  at  the 
piers  in  said  harbor. 

Fifth.  To  the  fifth  interrogatory  he  saith : 

A.  It  is  the  general  custom  of  lighters  to  moor  at  the  end  of  a  pier  at  nighty 
either  when  they  are  taking  in  or  dischargmg  cargo ;  I  have  done  so  myself, 
and  seen  others  do  it  I  might  take  a  notion,  if  I  had  my  cargo  all  in,  to  back 
into  the  slip,  but  if  not,  I  would  make  fast  to  the  end  of  the  pier  and  lie  there. 

Sixth.  To  the  sixth  interrogatory  he  saith : 

A.  I  have  never  known  or  taken  notice  of  a  barge  or  lighter  lying  at  the  end 
of  a  pier  at  night  having  a  light  on  board,  and  there  is  no  custom,  that  I  know 
of,  requiring  a  light.  I  know  that  I  never  had  one.  As  to  a  watchman  being 
kept  on  board  of  a  barge  or  lighter,  it  is  merely  to  prevent  stealing.  I  have 
known  of  watchmen  being  put  on  board  to  watch  the  goods.  I  do  it  myself 
every  week ;  it  is  done  very  often,  but  simply  to  protect  the  goods  on  board. 

Seventh.     To  the  seventh  interrogatory  he  saith  : 

A.  I  don't  think  it  is.  I  would  sooner  lie  at  the  end  of  a  pier  at  night  with 
a  barge  without  a  light  than  with  a  light  on,  for  the  reason  &at  a  vessel  lying 
in  the  stream  always  has  a  light  on  at  night ;  and  if  the  vessel  lying  at  the  end 
of  a  pier  carries  a  light,  these  small  class  vessels,  schooners,  sloops,  and  light- 
ers, which  are  beating  in  the  river,  will  mistake  her  for  a  vessel  lying  in  the 
stream,  and  will  try  to  run  to  the  leewahl  of  her  or  ahead  of  her ;  and  if  you 
cannot  head  her,  you  must  go  to  the  leeward  of  her ;  and  when  you  get  dose 
to  her,  you  either  have  to  run  into  her,  or  into  the  wharf  and  injure  your 

vesseL 

Eighth.     To  the  eighth  interrogatory  he  saith : 

A.  If  a  man  thought  it  was  necessary  to  prevent  stealing  his  iron,  he  might 
put  a  watch  on  board ;  but  if  not,  I  do  not  think  it  is  necessary  or  proper  to 
have  a  watch  on  board  because  of  a  dark  night ;  if  one  was  on  board,  he  could 
not  prevent  vessels  from  running  into  him,  nor  could  he  tell  the  name  of  a  ves- 
sel that  might  run  into  him ;  that  is,  he  might  tell  her  name  and  might  not 

Ninth.  To  the  ninth  interrogatory  he  saith  : 

A.  I  do  not 

Cross-interrogatories: 

First  To  the  first  cross-interrogatory  he  saith : 

A.  I  have  been  in  Brooklyn,  off  and  on,  fdr  the  last  thirty  years,  but  doing 
business  in  the  harbor  of  New  York  most  of  the  time.  I  have  known  Mr. 
Wetmore,  by  sight,  for  the  last  twenty  years.  I  was  engaged  in  the  lightering 
business  in  the  port  of  New  York  during  the  fall  and  winter  of  1857,  and 
was  employed  by  George  ^W.  Thompson,  I  think.  I  have  been  away  from  him 
about  eight  or  nine  years  as  near  as  I  can  recollect  I  worked  for  him  in  the 
neighborhood  of  fourteen  years,  off  and  on.    I  am  about  fifty-six  years  of  age 

now,  sir. 
Second.  To  the  second  cross-interrogatory  he  saith : 
A.  I  have  not  been  a  witness  before  in  this  cause.    I  was  in  no  way  con- 
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nected  with  the  barge  Rambler  before  her  loss.  I  have  seen  her,  thafs 
alL 

Third.  To  the  third  cross-interrogatory  he  saith : 

A.  About  twenty-five  years  ago,  more  or  less,  I  was  engaged  with  all  kinds 
of  vessels  in  the  lightering  business  —  all  lighters.  I  worked  on  board  the 
lighters  Union,  Suffolk,  Adaline,  Fret,  Davis,  Linwood,  and  the  Flirt,  and  the 
Gamer.  I  have  been  aboard  so  many  lighters  that  I  don't  know  that  I  can 
give  the  names  of  all  of  them.  I  have  been  in  the  employ  of  Alderman  Fran- 
chee,  QooTge  W.  Thompson,  S.  L.  Mitchell ;  I  am  still  in  the  employ  of  Mr. 
IGtchell,  and  have  charge  of  all  of  his  lighters. 

Fourth.  To  the  fourth  cross-interrogatory  he  saith : 

A.  I  have  heard  of  some  lighters  going  into  the  slip  at  night  when  they  had 
all  their  cargo  in.  I  have  not  known  of  their  having  a  light  on  board  at  night, 
not  for  twenty-five  years,  to  the  best  of  my  opinion.  I  have  known  of  watch- 
men being  on  board  when  there  is  cargo  on  board,  but  we  do  not  keep  one 

unless  we  have  cargo. 

Luke  Mahan.' 

Examination  taken,  reduced  to  wilting,  and  by  the  witness  subscribed  and 

sworn  to,  this  29th  of  December,  1865,  before 

[l.  8.]  Chas.  W.  Newton, 

United  States  Commissioner. 


No.  266.  —  Mandate  op  the  supreme  cx)urt. 

UNITED  STATES  OF  AMERICA,  SS. 

The  President  of  the  United  States  of  America,  to  the  Hon- 
orable the  Judges  of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  Greeting :  Whereas, 
[l.  8.]  lately,  in  the  Circuit  Court  of  the  United  States  for  the 

Southern  District  of  New  York,  before  you,  or  some  of  you, 
in  a  cause  between  The  Steamboat  Syracuse,  her  tackle,  &c. , 
The  Albany  and  Canal  Line,  claimants  and  appellants,  and 
Joseph  W.  Hancox,  libellant  and  appellee,  wherein  the  decree  of  the  said  Cir-  * 
cuit  Court,  entered  in  said  cause,  is  in  the  following  words,  viz. : 

**It  is  ordered  that  the  decree  of  the  District  Court  herein,  be  in  all  things 
reversed,  and  that  the  libel  in  this  case  be  dismissed  with  costs. 

"And  it  is  further  ordered  that  tlie  Albany  and  Canal  Line,  claimants  of 
the  steamer  Syracuse,  recover  in  this  cause  against  Joseph  W.  Hancox,  the 
libellant  herein,  the  sum  of  three  hundred  and  sixty  dollars  and  ninety-six  cents, 
costs  of  the  claimants  in  the  District  Court  as  taxed,  together  with  the  sum  of 
two  hundred  and  twenty-eight  dollars  and  sixty-five  cents,  costs  of  the  said 
claimants  in  this  court,  amounting  in  all  to  the  sum  of  five  hundred  and  eighty- 
nine  dollars  and  sixty-one  cents.  And  is  further  ordered  that,  unless  an  appeal 
be  taken  from  this  decree  within  the  time  prescribed  by  the  rules  and  practice  of 
45 
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this  court,  then  that  the  said  claimants  and  appellees  have  execution  to  satisfy 
this  decree,"  as  by  the  inspection  of  the  transcript  of  the  record  of  the  said  Cir- 
cuit Court,  which  was  brought  into  the  Supreme  Court  of  the  United  States  by 
virtue  of  an  appeal  agreeably  to  the  act  of  Congress,  in  such  case  made  and 
provided,  fully  and  at  large  appears ;  and,  whereas,  in  the  present  term  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-nine,  the 
said  cause  came  on  to  be  heard  before  the  said  Supreme  Court,  on  the  said 
transcript'  of  the  record,  and  was  argued  by  counsel :  On  consideration  where- 
of, it  is  now  here  ordered,  adjudged,  and  decreed  by  this  court,  that  the  decree 
of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed 
with  costs,  and  that  the  said  claimants  and  appellants  recover  against  the  said 
libellant  and  appellee,  Joseph  W.  Hancox,  one  hundred  and  seventy-nine  dol- 
lars and  ninety-nine  cents,  for  their  costs  herein  expended,  and  have  execution 
therefor. 

April  2oth,  1870. 

You,  therefore,  are  hereby  commanded  ih&t  such  execution  and  proceedings 
be  had  in  said  cause,  as  according  to  right  and  justice,  and  the  laws  of  tiie 
United  States,  ought  to  be  had,  the  said  appeal  notwithstanding. 

"Witness,  the  Honorable  Salmon  P.  Chase,  Chief -Justice  of  said  Supreme  Court, 
the  first  Monday  in  December,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-nine. 

Costs  of  claimants  and  appellants : 
Clerk    .     .     .  $159  99 
Attorney    .     .       20  00 


$179  99 
Taxed  by 

D.    W.    MiDDLETON, 

Clerk  of-  the  Supreme  Court  of  the  United  States. 


No.  267.  —  Decbee  op  the  circuit  court,  after  the  BEMimruR  from 

THE   supreme  court. 

On  reading  and  filing  the  remittitur  and  mandate  of  the  Supreme  Courts  and 
on  motion  of  Mr.  proctor  for  the  libellant  (or  the  defendant^  or 

the  claimant).  It  is  ordered,  adjudged,  and  decreed  (according  to  the  man- 
date), and  that  the  said  have  execution  of  this  decree. 


No.  268.  —  A  suggestion  to  the  supreme  court  op  the  united  states, 

PRAYING  FOR  A  PROHIBITION  TO  A  DISTRICT  COURT  PROCEEDING  IN  ADMIRALTY. 

To  the  Honorable  the  Supreme  Court  of  the  United  States  of  America. 

The  suggestion  of  Samuel  B.  Davis,  against  the  District  Court  of  the  United 
States  for  the  District  of  Pennsylvania,  respectfully  alleges ; 
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That  he  is  a  lieutenant  in  the  navy  of  the  French  Republic,  and  commander 
of  the  Cassius,  a  vessel  of  war  of  the  Republic,  in  her  service,  and  duly  com- 
missioned to  cruise  against  her  enemies  and  make  prizes  of  their  ships  and 
goods,  as  is  proved  by  his  commission,  which  he  offers  to  produce  to  the  court. 

That  by  the  laws  of  nations,  and  by  treaties  between  the  French  Republic 
and  the  United  States,  trials  of  capture  on  the  high  seas,  of  vedsels  brought 
within  the  jurisdiction  of  the  Republic,  and  all  questions  incidental  thereto, 
belong  exclusively  to  the  tribunals  of  the  Republic,  and  to  no  other  tribunals, 
and  the  vessels  of  war  of  the  Republic,  and  the  officers  commanding  them,  can- 
not of  right  be  sued  or  arrested  in  the  ports  of  the  United  States  for  captures 
made  on  the  high  seas,  and  brought  for  legal  adjudication  into  the  ports  o&the 
Republic ;  and  the  District  Courts  of  the  United  States  ought  not  to  entertain 
jurisdiction,  or  hold  pleas  of  such  captures.  That  by  the  laws  of  nations,  the 
vessels  of  war  of  belligerent  powers  may  take,  as  prizes  of  war,  the  ships  and 
goods  of  their  enemies,  and  bring  them  into  the  ports  of  the  sovereign  under 
whom  they  act,  and  the  commanders  of  such  vessels  of  war  are  not  amenable 
before  the  tribunals  of  neutral  powers  for  their  conduct  therein,  but  only  to 
their  own  sovereign  under  whom  they  act 

Yet  one  James  Yard,  a  Citizen  of  the  State  of  Pennsylvania,  as  owner  of  the 
schooner  William  Lindsay,  and  her  cargo,  has  filed  his  libel  in  the  District 
Court  of  the  United  States  for  the  District  of  Pennsylvania,  proceeding  as  a 
court  of  adiMralty  and  maritime  jurisdiction,  against  the  said  vessel  of  war 
the  Cassius,  and  against  the  said  Samuel  B.  Davis,  her  commander,  and,  has 
caused  them  to  be  arrested  by  the  process  of  said  court,  to  answer  for  damages 
for  capturing  the  said  schooner  on  the  high  seas,  and  carrying  her  into  the  Port 
de  Paix,  a  part  of  the  French  Republic 

Wherefore  the  said  Samuel  B.  Davis  respectfully  requests  that  a  writ  of 
prohibition  may  be  issued  out  of  this  Honorable  Court  to  the  Judge  of  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Pennsylvania,  prohibiting  him 
from  holding  the  plea  aforesaid  concerning  the  premises  aforesaid,  anywise 
further  before  him. 

Samubl  B.  Davis. 

A.  B.,  Proctor  and  Advocate.  ' 


No.  269.  —  A  wiuT  OP  prohibition,  from  the   supreme  court  op  the 

UNITED    STATES    TO   A   DISTRICT   COURT   PROCEEDING  AS    A   COURT    OF    ADMI- 
RALTY. 

The  President  of  the  United  States  of  America,  to  the  Honorable  Richard' 
Peters,  Judge  of  the  United  States  for  the  District  of  Pennsylvania,  Greet- 
ing: 

Whereas,  James  Yard,  a  citizen  of  the  State  of  Pennsylvania,  has  filed 
his  libel  in  the  District  Court  of  the  United  States  for  the  District  of  Penn- 
sylvania, proceeding  as  a  court  of  admiralty  ^nd  maritime  jurisdiction,  against 
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the  vesflel  of  war,  the  Cassius,  belonging  to  the  French  Republic,  and  against  | 

Samuel  B.  Davis,  her  commander,  a  lieutenant  of  the  French  Republic,  and  has 
caused  them  to  be  arrested  by  process  issuing  out  of  said  court  on  the  said  libel, 
to  answer  for  damages  for  capturing,  on  the  high  seas,  the  schooner  Williilm 
Lindsay,  and  her  cargo,  and  carrying  them  into  a  port  of  the  said  Republic,  as 
prize  of  war,  of 'which  cause  the  said  District  Court,  proceeding  as  a  court  of 
admiralty  and  maritime  jurisdiction,  has  not  jurisdiction : 

Now,  therefore,  we  do  prohibit  you,  that  you  do  not  hold  the  plea  aforesaid, 
concerning  the  premises  aforesaid,  anywise  further  before  you. 

Witness  the  Honorable  John  Jay,  Chief-Justice  of  the  Supreme  Court  of  tiie 
Un^d  States,  the  10th  day  of  August,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-five,  and  of  the  independence  of  the  United  States  of 
America  the  eleventh. 

John  Tuckeb,  Clerk. 

A.  B.,  Proctor  and  Advocate. 
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his  power  transferred  to  courts,  §  4,  33,  38,  39. 

his  jurisdiction  confined  to  the  waters  and  vessels  of  his  own  nation,  §  3, 
39,  245. 
ADMIRALTY  COURTS,  §  2. 

have  taken  the  place  of  the  admiral,  §  4,  39. 

looked  upon  with  jealousy,  by  English  courts  of  common  law,  §  6. 

jurisdiction  in  England,  contracted  £o  narrowest  limits,  §  6. 

strife  between,  and  ooui'ts  of  common  law,  §  74  to  110. 
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ADMIRALTY  COURTS  —  continued. 

* 

state  courts  of  admiralty,  §  166  to  172, 
of  the  United  States,  §  315.  v  . 

territorial  courts,  not  admiralty  courts,  §  315a. 
their  organization,  jurisdiction,  and  powers,  §  315  to  345. 
have  a  general  maritime  jurisdiction,  §  261  to  262. 
have  jurisdiction  of  all  cases  of  maritime  lien,  §  261. 
have  no  jurisdiction  of  account  between  part-owners,  §  263a. 
nor  of  mortgages,  §  263a. 
no  general  equity  jurisdiction,  §  263a,  329. 
amount  of  expenses  in,  p.  325,  note. 

practice  of  American,  historically  considered,  §  346  to  358. 
American  act  by  simple  order,  where  British  act  by  warrants,  commis- 
sions, and  monitions,  §  566,  p.  263,  note. 
ADMIRALTY  LAW,  §  10. 

derived  from  naval  command,  §  4,  83.       . , 

consists  of  what,  §  10. 

dictat3d  by  common  convenience  and  rights  on  the  highway  of  nations, 

derives  its  characteristic  principles  from  the  civil  law,  §  5. 

is  properly  the  law  regulating  the  shipping  of  a  particular  nation,  en- 
forced originally  by  the  admiral  of  that  nation,  §  39. 

Vide  Mabttime  Law. 
ADMIRALTY  PRACTICE, 

Vide 'Practice, 
ADMIRALTY  AKD  MARITIME, 

signification  of  the  term,  §  19,  40,  188  to  192. 
ADMIRALTY  AND  MARITIME  LAW,  §  38  to  46. 

Vide  Admiralty  ^Law  —  Mabttime  Law. 
ADMIRALTY  JURISDICTION, 

in  the  United  States  still  an  open  question,  §  9,  313a. 

course  of  decisions  upon,  discussed,  §  313a,  3135. 

increased  importance  of  the  subject,  §  12. 

cas3s  in  which  it  has  been  investigated,  since  first  edition  of  this  work,  p. 
5  note. 

constitutional  grant  of,  §  19. 

has  received  five  different  constructions,  §  19. 

is  confined  to  the  judicial  power,  —  to  cases  in  courts,  §  33. 

extends  to  all  cases,  §  34. 

does  not  include  the  executive  powers,  or  droits  of  the  admiral,  §  33. 

of  Scotland  and  Ireland,  §  114  to  118. 

of  the  British  colonies,  §  118. 

of  the  state  courts  of  admiralty,  §  166  to  172. 

of  France  and  continental  Europe,  §  172  to  188. 
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ADMIRALTY  JURISDICTION  —  eontinvM.  ^ 
none  of  account  between  part-owners,  §  263a. 
none  of  mortgages,  §  263a. 
no  general  equity  jurisdiction,  §  263a,  329. 
comprises  all  cases  of  maritime  lien,  §  261. 
ADMIRALTY  REGISTER,  §  333. 
ADMIRALTY  RULES  OF  THE  SUPREME  COURT, 

to  regulate  practice  of  district  and  circuit  courts,  Ad.  Rule  47,  p.  377. 
in  cases  not  provided  for  by,  circuit  and  district  courts  to  regulate  their 

own  practice.  Ad.  Rule  46,  p.  377. 
when  to  be  in  force,  Ad.  Rule  47,  p.  377. 
to  be  published.  Ad.  Rule  47,  p.  377. 

amendments  in  informations  and  libels,  Ad.  Rule  24,  p.  372. 
answer,  requisites  of.  Ad.  Rule,  27,  p.  373. 

these  requisites  may  be  dispensed  with  when,  Ad.  Rule  49,  p.  378. 

may  be  excepted  to,  for  what.  Ad.  Rule  28,  p.  37§. 

defendant  may  be  compelled  to  make  further,  when.  Ad.  Rule  30, 

p.  374. 
what  defendant  may  object  to  answer.  Ad.  Rule  31,  p.  374. 
interrogatories  may  be  propounded  in.  Ad.  Rule  32,  p.  374. 
appeals  from  district  to  circuit  court,  must  be  made  when.  Ad.  Rule  45, 
p.  377. 
from  districj;  to  circuit  court,  record  on,  to  contain  what,  Ad. 
Rule' 53,  p.  379.  , 

arrest,  mesne  process  by.  Ad.  Rule  2,  p.  367. 

warrant  of,  when  to  issue.  Ad.  Rule  7,  p.  368. 
assault  on  the  high  seas,  suits  for,  how  brought.  Ad.  Rule  16,  p.  370. 
attachment,  mesne  process  by.  Ad.  Rule  2,  p.  367. 

how  dissolved.  Ad.  Rule  4,  p.  808. 
bail,  how  and  when  taken.  Ad.  Rule  3,  p.  307. 
when  reduced.  Ad.  Rule  0,  p.  368. 

bonds,  when  summary  execution  issued  upon,  Ad.  Rule  3,  4,  p.  367, 
368. 
when  new  sureties  required  on,  Ad.  Rule  6,  p.  368. 
when  taken  in  suits  in  personam.  Ad.  Rule  48,  p.  378. 
bonds,  where  anS  by  whom  they  may  be  taken.  Ad.  Rule  5,  p.  368. 
bottomry  bonds,  suits  on,  how  brought,  Ad.  Rule  18,  p.  371. 
bottomry,  in  suits  for,  certain  property  to  be  brought  into  court.  Ad. 

Rule  38,  p.  375. 
circuit  court,  appeals  to,  must  be  made  when.  Ad.  Rule  45,  p.  377. 
further  proof  in,  how  taken,  Ad.  Rule  50^  p.  378. 
oral  evidence  taken  down  by  clerk  of  district  court,  how 
-    used  on  appeal  to,  Ad.  Rule  51,  p.  879. 
record  on  appeals  to,  to  contain  what,  Ad.  Rule  58,  p.  879. 
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ADMIRALTY  RULES  OP  THE  SUPREME  COURT  —  continued. 
claiin,  how  verified,  Ad.  Rule  26,  p.  373. 

when  put  in,  stipulation  for  costs  and  expenses  to  be  filed.  Ad. 
Rule  26,  p.  373. 
clerk,  to  keep  memorandum  of  checks,  Ad.  Rule  42,  p.  376. 

of  district  court,  record  on  appeals  to  be  made  up  by,  Ad.  Rule 
53,  p.  379. 
collision,  puits  for  damage  by,  how  brought,  Ad.  Rule  15,  p.  370. 
commissioners,  references  may  be  made  lo.  Ad.  Rule  44,  p.  377. 

powers  of,  in  references,  Ad.  Rule  44,  p.  377. 
costs,  when  defendant  may  be  ordered  to  pay.  Ad.  Rule  28,  p.  873. 
costs  and  expenses,  when  court  may  require  defendant  to  give  stipulation 

for.  Ad.  Rule  25,  p.  372. 
stipulation  for,  to  be  filed,  when  claim  is  put  in,  Ad. 
Rule  26,  p.  373. 
.  intervenor  to  give  stipulation  for,  Ad.  Rule  34,  p.  374. 

cross-libel,  respondents  in,  to  give  security  for  damages  when.  Ad.  Rule  54, 
p.  380. 
till  security  given  proceedings  on  original  libel  stayed,  Ad. 
Rule  54,  p.  380. 
debt,  imprisonment  for,  in  what  cases  abolished.  Ad.  Rule  48,  p.  378. 
decree  by  default,  may  be  rescinded,  Ad.  Rule  40,  p.  376. 
default,  how  taken,  Ad.  Rule  29,  p.  373. 

may  be  set  aside,  Ad.  Rule  29,  p.  373. 
by  the  libellant.  Ad.  Rule  39,  p.  376. 
decree  by,  may  be  rescinded.  Ad.  Rule  40,  p.  376. 
district  court,  record  on  appeals  from,  to  contain  what.  Ad.  Rule  53,  p. 

379. 
evidence,  oral,  taken  down  by  clerk  of  district  court,  how  used  on  appeal. 

Ad.  Rule  51,  p.  379. 
exceptions,  may  be  taken  pro  confesso  against  defendant  when.  Ad.  Rule 
30,  p.  374. 
may  be  taken  for  what,  Ad.  Rule  36,  p.  375. 
effect  of,  if  allowed.  Ad.  Rule  36,  p.  375. 
execution,  when  libellant  may  have.  Ad.  Rule  21,  p.  371. 

nature  and  contents  of.  Ad.  Rule  21,  p.  371. 
foreign  attachment,  mesne.process  by.  Ad.  Rule  2,  p.  367. 

procedure  in  cases  of.  Ad.  Rule  37,  p.  375. 
further  proof,  in  circuit  court,  how  taken.  Ad.  Rule  50,  p.  378, 
garnishee,  required  to  answer.  Ad.  Rule  37,  p.  375. 
hypothecation  without  claim  of  marine  interest,  suits  founded  upon,  how 

brought.  Ad.  Rule  17,  p.  370. 
imprisonment  for  debt,  in  what  cases  abolished.  Ad.  Rule  48,  p.  378. 
informations,  requisites  of,  Ad.  Rule  22,  p.  371. 
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ADMIRALTY  RULES  OF  THE  SUPREME  COURT  —  continued, 
informations,  amendments  in,  Ad.  Rule  24,  p.  372. 
interrogatories,  may  be  propounded  in  the  libel,  Ad.  Rule  28,  p.  372. 

may  be  propounded  in  the  answer,  Ad.  Rule  32,  p.  374. 
if  not  answered,  libellant  may  be  adjudged  in  default  and 

libel  dismissed.  Ad.  Rule  32,  p.  374. 
or  answer  to,  may  be  compelled,  Ad.  Rule  32,  p.  374. 
or  subject  matter  may  be  taken  pro  confesso  in  favor  of 

defendant,  Ad.  Rule  32,  p.  374. 
certain,  libellant  may  object  to  answer,  Ad.  Rule  82,  p. 

874. 
answer  to,  may  be  dispensed  with,  when,  Ad.  Rule  33,  p. 

874. 
answer  to,  may  be  taken  by  commission,  when,  Ad.  Rule 
38,  p.  374. 
intervener,  to  be  heard.  Ad.  Rule  84,  p.  374. 

his  allegations  to  be  answered  by  the  other  partiea,  Ad.  Rule 

34,  p.  374. 
to  give  stipulation  to  abide  the  decree  and  pay  costs  and  ex- 
penses. Ad.  Rule  34,  p.  374. 
Ubel,  requisites  of,  Ad.  Rule  23,  p.  872. 

interrogatories  may  be  propounded  in.  Ad.  Rule  28,  p.  372. 
amendments  in,  Ad.  Rule  24,  p.  372. 
^  may  be  amended  after  answer  filed.  Ad.  Rule  52,  p.  379. 

cross,  security  by  respondents  in.  Ad.  Rule  54,  p.  880. 
mariners^  wages,  suits  for,  how  brought,  Ad.  Rule  13,  p.  870. 

insults  for,  certain  property  to  be  brought  into  court, 
Ad.  Rule  38,  p.  375. 
material  men,  suits  by,  how  brought.  Ad.  Rule  12,  p.  370,  880. 
mesne  process,  not  to  issue  till  libel  is  filed.  Ad.  Rule  1,  p.  867. 

what  may  be,  in  suits  in  personam^  Ad.  Rule^2,  p. "867. 
monition,  mesne  process  by,  Ad.  Rule  2,  p.  867. 
.notice  of  return  of  process  in  rem,  and  hearing,  how  given.  Ad.  R\ile  9,  p. 

869. 
perishable  articles,  may  be  sold.  Ad.  Rqle  10,  p.  369. 

when  delivered  to  claimant.  Ad.  Rule  10,  p.  309. 
petitory  suits,  process  in,  Ad.  Rule  20,  p.  37L 
pilotage,  suits  for,  how  brought.  Ad.  Rule  14,  p.  370. 
possessory  suits,  process  in.  Ad.  Rule  20,  p.  871. 
process,  how  served,  Ad.  Rule  1,  p.  367. 

in  reniy  what  and  how  executed.  Ad.  Rule  9,  p.  369. 

notice  of  return  of,  and  hearing,  how  given,  Ad.  Rule  9,  p.  869. 

what  in  petitory  and  possessory  suits,  Ad.  Rule  20,  p.  371. 
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ADMraALTY  RULES  OF  THE  SUPREME  COURT  —  amtinued. 

proceedings  in  rem,  certain  property  in,  to  be  brought  into  court,  Ad.  Role, 

88,  p.  375. 
property  in  possession  of  a  third  person,  how  obtained  in  suits  in  rem^  Ad. 

Rule  8,  p.  869. 
record  on  {^peals  from  district  court,  tor  contain  what.  Ad.  Rule  58,  p. 

879. 
references,  may  be  made  to  commissioners.  Ad.  Rule  44,  p.  877. 
registry,  proceeds  of  sales  to  be  paid  into  the.  Ad.  Rule  41,  p.  876. 

money  paid  into,  where  deposited  and  how  drawn.  Ad.  Role  42, 

p.  376. 
person  having  an  interest  in  proceeds  in,  may  intervene  for  their 
delivery.  Ad.  Rule  48,  p.  376. 
rehearing,  may  be  granted  after  decree  by  default.  Ad.  Rule  40,  p.  876^ 
replication,  none  to  be  allowed.  Ad.  Rule  52,  p.  879. 
sales  of  property,  how  n\ade.  Ad-  Rule  41,  p.  876. 

proceeds  of ,  to  be  paid  into  the  registry.  Ad.  Rule  41,  p.  876. 
salvage,  suits  for,  how  brought.  Ad.  Rule  19,  p.  871. 

in  suits  for,  certain  property  to  be  brought  into  court,  Ad.  Rule 
38,  p.  375. 
ship,  when  delivered  to  the  claimant.  Ad.  Rule  11,  p.  369. 

when  may  be  sold.  Ad.  Rule  11,  p.  869. 
stipulation,  where  and  by  whom  taken,  Ad.  Rule  5,  85,  p.  868,  875. 

for  bail,  when  summary  execution  issued  on.  Ad.  Rule  8,  4,  p. 
867,  368. 
ADVOCATE,  —  Vide  Proctoks  and  Advocates. 
AFFIDAVIT, 

form  of,  p.  505,  509,  529,  559,  561,  626,  686. 
AFFREIGHTMENT, 

contracts  of,.§  286  to  288. 

agreements  for  maritime  carriage  of  persons  or  property,  §  286. 
AGTIEEMENT, 

of  1575,  §  75,  81. 
of  1682,.  §  91  to  99. 
ALI^aATIONS, 

new,  §  488  to  485. 
AMENDMENTS,  §  488  to  488." 

in  informations'  and  libels.  Ad.  Rule  24,  52,  p.  872,  879,  D.  C.  Rule  94, 

184,  185,  p.  414,  428,  429. 
may  be  made  at  any  time,  §  488. 
in  the  appellate  court,  §  488,  609. 
cannot  introduce  new  subject,  §  488. 
must  be  connected  with  pleading,  D.  C.  Rule  7,  p.  400^ 
must  be  verified  like  original  pleading,  484. 
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AMENDMENTS  OF  THE  CONSTITUTION, 
sixth  and  seventh  considered,  §  193  to  203. 
ANCIENT  JURISDICTION  OP  THE  ENGLISH  ADMIRALTY, 

§  19,  46  to  73,  p.  59  note,  150  note. 
ANSWER,  §  367,  473  to  476. 

requisites  of.  Ad.  Rule  27,  p.  873. 

these  requisites  may  be  dispensed  with  when.  Ad.  Rule  49,  p.  378. 
may  be  excepted  to  for  what.  Ad.  Rule  28,  p.  373,  D.  C.  Rule  98,  97,  98, 
p.  414,  415.  N 

defendant  may  be  compelled  to  make  further.  Ad.  Rule  30,  p.  374. 
what  defendant  may  object  to  answer.  Ad.  Rule  31,  p.  374. 
interrogatories  may  be  propounded  in,  Ad.  Rule  32,  p.  374. 
time  to  answer,  §  456,  457. 

extends  return  day,  §  457. 
must  be  on  oath,  when  sum  iii  dispute  exceeds  fifty  dollars,  §  472,  Ad. 

Rule  27,  49,  p.  373,  378,  D.  C.  Rule  87,  p.  413. 
defence  may  be  made  by,  D.  C.  Rule  76,  p.  411. 
when  costs  of,  not  taxable,  D.  C.  Rule  77,  79,  90,  p.  411,  412,  413, 
when  treated  as  a  plea,  D.  C.  Rule  78,  p.  411. 
proceedings  when  answer  is  required  of  a  party  not  interested,  D.  C.  Rule 

80,  81,  p.  412. 
general  issue,  how  taken  by,  D.  C.  Rule  82,  83,  84,  85,  86,  p.  412. 
effect  of,  when  sworn  to,  and  when  need  not  b3  sworn  to,  D.  C.  Rule  87, 

p.  413. 
when  deemed  admitted  by  libellant,  D.  C.  Rule  88,  p.  413. 
•  when  to  be  put  in  and  filed,  D.  C.  Rule  89,  p.  413. 
by  the  United  States,  not  to  be  sworn  to,  or  excepted  to  for  insufficiency, 

D.  C.  Rule  91,  p.  413. 
when  may  be  treated  as  a  nullity,  D.  C.  Rule  92,  p.  413. 
by  a  party  out  of  the  United  States,  how  sworn  to,  D.  C.  Rule  93,  p.  414. 
after  exceptions  are  allowed  or  submitted  to,  D.  C.  Rule  97,  p.  414. 
in  summary  proceedings,  D.  C.  Rule  167,  June  Term,  1849,  p.  426,  431. 
form  of,  §  473,  474,  475,  p.  501,  505,  534,  535,  537,  538,  633,  654,  656. 
APPEAL, 

right  to,  depends  on  amount  recoverable  by  each  party,  §  404,  581. 

from  district  to  circuit  court,  §  579  to  598,  Ad.  Rule  45,  p.  377,  D.  C.  Rule 

150,  151,  152,  153,  154,  p.  423.  Vide  Circuit  Court. 
from  part  of  a  decree  brings  up  the  whole  of  it,  §  581a. 
suspends  the  sentence,  §  591. 

may  be  new  proofs  and  allegations  in  court  above,  §  586.  ^ 
may  be  dismissed  if  irregular,  or  not  prosecuted,  §  607,  611. 
proceedings  in  cases  in  which  there  is  no,  D.  C.  Rule  177,  p.  427. 
record  on,  what  viva  voce  testimony  taken  in  district  court  to  be  included 
in,  D.  C.  Rule,  Nov.  17,  1868,  p.  436. 
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APPEAL  —  eontinued, 

on  justification  of  stipulators,  D.  C.  'Rule  87,  p.  404. 

from  circuit  to  supreme  court,  §  599,  617.     Vide  Sufbeme  CJoukt. 

from  mandate  of  supreme  court,  §  617. 

when  rights  of  parties  are  separate,  as  in  cases  of  salvage,  wages,  etc., 

§581. 
form  of,  from  district  to  circuit  court,  p.  684. 
from  circuit  to  supreme  court,  p.  689. 
notice  of,  from  district  to  circuit  court,  §  584.    . 
APPEARANCE,  §  449  to  456. 
notice  of,  §  456. 

how  compelled,  D.  C.  Rule  19,  20,  25,  26,  56,  p.  401,  402,  408. 
is  waiver  of  formal  defects,  §  458. 

cannot  be  made  in  rem^  without  giving  security  for  costs,  §  460. 
not  perfect  till  claim,  answer,  and  stipulation  filed,  §  460. 
in  circuit  court,  when  appellee  does  not  enter,  §  692,  C.  C.  Rule  126,  p. 

894. 
in  supreme  court,  none  by  plaintiff,  S.  C.  Rule  16,  p.  886. 

none  by  defendant,  S.  C.  Rule  17,  p.  386. 
none  by  either  party,  S.  C.  Rule  18,  p.  387. 
of  appellant  when  to  be  entered,  S.  C.  Rule  31,  p.  391. 
form  of  notice  of,  §  456. 

in  supreme  court,  §  607. 
APPRAISEMENT, 

of  property  tinder  arrest,  §  444  to  448,  498,  D.  C.Rule  60,  61,  62,  63,  64, 
65,  66,  67,  68,  p.  408,  409,  410. 
APPRAISERS, 

fees  of,  D.  C.  Rule  67,  p.  410. 
APOSTLES,  §  588. 
ARAGON, 

laws  of,  §  187. 
ARGUMENT, 

of  counsel  in  district  court,  limited  to  one  hour,  D.  C.  Rule,  Dec.  23, 1850, 

p.  432. 
order  of,  in  supreme  court,  S.  C.  Rule  22,  p.  388. 

not  heard  in  supreme  court  on  Saturday,  unless  specially  ordered,  8.  C. 
Rule  27,  p.  390. 
ARREST, 

right  to,  to  what  extent  abolished,  §  424. 

policy  of  so  doing  discussed,  §  424. 

of  vessel,  §  447. 

when  vessel  arrested,  delivered  to  claimant,  §  447. 

mesne  process  by.  Ad.  Rule  2,  p.  307,  D.  C.  Rule  16,  17,  p.  401. 

warrant  of,  when  to  issue,  §  415,  Ad.  Rule  7,  p.  368. 
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ARREST  —  continued. 

how  vacated,  D.  C.  Rule  36,  p.  404. 

discharge  of  defendant  under,  D.  C.  Rule  57,  58,  p.  408. 

deliyery  of  property  from,  D.  C.  Rule  42,  65,  68,  69,  p.  405,  409,  410. 

Vide  Process. 
ARTICLES  OF  CONFEDERATION,  §  25,  31. 
-ARTICULI  ADMIRALITATIS,  §  82  to  90. 
ASSAULT  AND  BATTERY,  §  309. 

parties  in  cases  of,  §  392,  Ad.  Rule  16,  p.  370. 

form  of  libel  for,  p.  602. 
ASSESSMENT, 

of  damages,  proceedings  on,  D.  C.  Rule  128  to  135,  p.  419,  420. 
ATTACHMENT, 

mesne  process  by.  Ad.  Rule  2,  p.  367,  D.  C.  Rule  13,  170,  172,  181,  p.  400, 

426,  428. 

# 

foreign,  mesne  process  by,  Ad.  Rule  2,  p.  367,  D.  C.  Rule  25,  26,  27,  28, 
29,  30,  31,  p.  402,  403. 
.     in  rem,  §  410,  D.  C.  Rule  54,  p.  407. 

to  compel  delivery  of  property,  §  439,  440,  441. 

of  property  in  hands  of  garnishee,  §  425  to  433.     Vide  Garnishees. 

may  issue  against  property  of  a  non-resident,  §  425. 

how  dissolved,  Ad.  Rule  4,  p.  368,  D.  C.^Rule  26,  p.  402. 

foreign,  procedure  in  cases  of,  Ad.  Rule  37,  p.  375,  D.  C.  Rule  25  to  31, 

p.  402,  403. 
in  personam,  when  issued  by  clerk,  D.  C.  Rule  17,  p.  401. 

on  return  of  citation,  D.  C.  Rule  19,  20,  p.  401. 
where  defendant  is  not  found,  D.  C.  Rule  25,  26,  p.  402. 
how  vacated,  D.  C.  Rule  36,  p.  404. 

of  goods  in  custody  of  collector,  D.  C.  Rule  173,  174,  p.  427. 
on  informations,  D.  C.  Rule  181,  p.  428. 
against  the  marshal,  D.  C.  Rule  32,  p.  404. 
form  of  libel,  with  clause  of,  p.  544,  554,  602,  623. 
,    warrant  of  arrest,  with  clause  of,  p.  638. 
ATTORNEYS  AND  COUNSELLORS, 

Vide  Proctors  aiid  Advocates. 
AUSTRIA^ 

laws  of,  §  187. 
AUTHORITY  IN  SPECIAL  CASES, 

question  of  jurisdiction  considered  on,  §  257  to  314. 
AVERAGE,  §  295,  p.  176,  note. 
BAIL,  §  489  to  502. 

order  of  judge  necessary  to  hold  to,  in  cases  over  $500,  §  416,  D.  C.  Rule 

16  182,  p.  401,  428. 
when  taken  in  suits  in  personam,  Ad.  Rule  48,  p.  378. 
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BAIL  —  continued, 

amount  in  which  defendant  is  usually  held,  §  416. 

when  it  can  be  taken,  §  416,  Ad.  Rule  3,  p.  867. 

marshal  must  take  sufBcient,  §  422. 

when  reduced.  Ad.  Rule  6,  p.  368. 

stipulations  for,  §  489  to  502. 

no  particular  form  necessary,  §  489. 

construed  by  the  intention  of  the  law,  not  of  the  party,  §  490. 

bonds,  when  summary  execution  issued  upon,  Ad.  Rule  3,  p.  367. 

when  new  sureties  required  on,  Ad.  Rule  6,  p.  368. 

on  warrants  to  arrest,  D.  C.  Rule  21,  22,  23,  24,  40,  p.  402,  405. 

on  arrest  of  defendant,  how  discharged,  D.  C.  Rule  57,  58,  p.  408. 

on  informations  in  personam,  D.  C.  Rule  182, 189,  p.  428,  429. 

to  be  given  by  respondent  in  suit  for  wages,  D.  C.  Rule,  June  Term,  1849, 
p.  431. 

when  may  be  ordered  by  the  clerk,  D.  C.  Rule  17,  p.  401. 

form  of  order  for,  §  416. 

marking  for,  §  416,  p.  637. 
stipulation  for,  §  423,  p.  648. 
bond,  p.  650. 
BAILEE, 

claim,  how  verified  by.  Ad.  Rule  26,  p.  373. 
BARGEMEN,  §  284. 
BELL  OP  LADING, 

a  maritime  contract,  §  286. 

no  necessary  form  of,  §  286. 

not  absolutely  necessary,  §  286. 

form  of  libel  on,  p.  575,  576. 
BODY  OP  A  COUNTY, 

meaning  of  the  phrase,  §  71. 
BOND, 

form  of,  to  marshal  on  arrest,  p.  650. 
imder  the  act  of  1847,  p.  651. 

Vide  Stipulation. 
BONDING, 

of  property,  §  444  to  448,  491,  498. 

how  effected,  D.  C.  Rule  41,  42,  43,  Oct.  1,  1867,  p.  405,  406,  432. 

vessel  bonded,  may  be  rearrested,  §  447. 

form  of  consent  to  bond,  p.  653. 
BOTTOMRY,  §  291,  292. 

parties  in  cases  of,  §  394,  Ad.  Rule  18,'p.  871. 

in  suits  for,  certain  property  to  Jbe  brought  into  court,  Ad.  Rule  88,  p. 
875. 
'  form  of  Ubel  for,  p.  572. 
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BLACKBOOK  OP  THB  ADMIRALTY,  §  53  to  69. 
BREMEN, 

laws  of,  §  187. 
BRIDGES,  §  48,  88,  153,  162,  253. 

a  limit  because  they  obstract  nayigatipn,  §  96,  253. 
BRITISH  EMPIRE, 

admiralty  jurisdiction  various  in  different  portions  of — England,  $46, 
74,110. 

Scotland,  §  115,  116,  307. 

Ireland,  §  117. 

Colonies,  §  118  to  165. 

admiralty  jurisdiction  in,  at  different  periods,  §  46,  74,  110,  111,  114, 117,^ 
118,  161,  162,  163,  192,  307. 
BRITISH  GOVERNMENT, 

its  relation  to  ours,  §  28  to  31. 

not  alluded  to  in  the  constitution,  or  articles  of  confederation,  §  81. ' 

common  language  the  only  connecting  Unk,  §  32. 
BUILDER,  • 

first  man  who  has  a  maritime  relation  to  a  ship,  §  264. 

his  service  is  maritime,  §  264. 

cases  holding  the  cont^-ary,  criticised,  §  264 

may  sue  and  be  sued  in  personam^  and  may  sue  in  rem^  §  265. 

riggers,  sail-makers,  and  ship-chandlers,  in  furnishing  a  ship,  have  same 
relation  to  her  as  the  builder,  §  266. 

form  of  libel  by,  and  against,  p.  541,  542,  543,  544. 
CALENDAR,    . 

how  made  up,  §  568. 

putting  cause  on  instanter,  D.  C.  Rule  85,  170,  p.  412,  426. 

when  cause  loses  priority  on,  D.  C.  Rule,  March  2,  1852. 

January  Term,  1857,  February  22,  1868,  p. 
432,  434. 

day,  how  made  up,  D.  C.  Rule,  January  Term,  1857,  February  22,  1868,  p. 
482,  434. 

regulations  as  to,  D.  C.  Rule,  February  22, 1868,  May  24, 1870,  p.  434, 436. 

exceptions  to  pleadings  and  reports  need  not  be  placed  upon,  D.  C.  Rule, 
May  11,  1868,  p.  436. 
CALLING, 

the  defendant,  §  449. 

the  Ubellant,  §  455. 

CANALS, 

not  settled  whether  they  are  within  the  jurisdictiori;  §  221,  p.  150,  note. 

should  be  so  considered,  §  221. 
CANAL-BOATS, 

not  subject  to  be  libelled  for  wages,  §  507. 
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CANAL-BOATS  —  continued. 

doubted  whether  they  are  in  a  proper  sense  vessels^  §  221. 

shonld  be  bo  considered,  §  221. 
CAPIAS, 

on  informations,  D.  C.  Rule  181,  p.  428w 
CARGO, 

Uable  for  freight,  §  2861 

sale  of,  §  296. 

appropriation  of,  §  296. 

form  of  libel  for  possession  of,  p.  546. 
CASES  IN  COURTS, 

American  admiralty  jurisdiction  confined  to,  $  39. 
CATALONIA, 

laws  pf,  §  187. 
CAUSE  OF  ACTION, 

statement  of,  §  401. 
CHARLES  L, 

resolutions  or  agreement  in  time  of,  §  91  to  99. 

omitted  in  Coke's  reports  after  second  edition,  §  98. 
CHARTER  PARTY,  §287. 

no  particular  form  necessary,  §  287. 

jurisdiction  of,  is  well  settled,  §  287. 

form  of  libel  on,  p.  579,  582,  628. 
CIRCUIT  COURT, 

organization  and  jurisdiction,  §  320. 

practice  of,  §  578  to  598. 

to  be  regulated  by  the  admiralty  rules  of  the  supreme  court,. 
Ad.  Rule  47,  p.  377. 
•    to  regulate  its  practice  in  cases  not  provided  for  by  the  admiralty  rules  of 
the  supreme  court,  Ad.  Rule  46,  p.  377. 

either  judge  may  hold,  §  320. 

no  original  admiralty  jurisdiction,  §  320,  578. 

appellate  jurisdiction,  §  320. 

in  case  of  disability  of  district  judge,  cases  transferred  to,  §  821, 

when  disability  removed,  causes  remanded,  §  321. 

district  clerk  may  make  rules,  orders,  etc.,  §  321. 

form  of  order  authorizing  district  clerk  to  make  rules,  eta,  §  322. 

appeal  lies  from  final  decrees  only,  §  579,  580,  C.  C.  Rule  116,  p.  393. 

final  decree,  what  is,  §  580,  C.  C.  Rule  117,  p.  393. 

appeal  lies  only  when  amount  in  dispute  exceeds  fifty  dollars,  exclusive  of 
costs,  §  581. 

amount  in  dispute,  how  ascertained,  §  581. 

appeal  to,  when  rights  of  the  parties  are  separate,  as  in  cases  of  salvage, 
wages,  etc.,  §  581. 
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when  one  party  appeals,  other  may  do  so  also,  §  581. 
appeal  to,  from  part  of  a  decree  brings  up  the  whole,  §  581  a. 
must  be  made  to  next  circuit,  §  582. 

and  while  district  court  is  sitting,  §  682,  Ad.  Rule  45,  p.  877. 
usual  time  for,  ten  days,  §  683. 
must  be  in  writing,  §  583,  585. 
no  particular  form  of,  necessary,  §  683. 
hotice  of,  §  584. 
record  on,  to  be  made  up  by  clerk  of  district  court,  contents 

of,  Ad.  Rule  58,  p.  379. 
security  and  justification  on,  §  685. 
carries  the  property  into  the  circuit  court,  §  689. 
suspends  the  decree,  §  590. 
formal  appeal  to,  §  585. 

threei  classes  of,  §  686,  587,  C.  C.  Rule  121,  122,  123,  p. 
894. 
documents  to  be  returned  to,  "and  when,  §  588,  C.  C.  Rule  124,  125,  p. 

394. 
apostles,  §  588. 

may  issue  inhibition  to  district  court,  §  591,  C.  C.  Rule  128,  p.  395. 
appearance  in,  §  592. 
proof  in,  §  593,  595. 
when  decree  of  district  court  may  be  carried  into  effect,  §  696,  C.  C.  Rule 

133,  p.  396. 
testimony  in  court  below,  how  settled,  §  595,  597. 

appeal  from,  must  be  made  in  ten  days  to  stay  proceedings,  §  697,  C.  C. 

Rule  134,  135,  p.  396. 
at  any  time  within  five  years,  §  597. 
testimony  how  settled,  §  597,  C.  C.  Rule  135,  p.  390. 
further  proof  in,  how  taken.  Ad.  Rule  50,  p.  378. 
oral  evidence  taken  down  by  clerk  of  district  court,  may  be  used  on  appeal 

to.  Ad.  Rule  51,  p.  879. 
supersedeas  bonds  in,  to  be  taken  in  what  amount,  S.  C.  Rule  82,  p.  391. 
decree  6f  supreme  court  is  executed  in,  §  598. 
remittitur  and  mandate,  $  598.     Vide  Supreme  Cottrt. 
circuit  court  executes  its  own  decree,"  §  581a,  589.    . 
form  of  decree  of,  after  remittitur  from  supreme  court,  p.  706. 
rules  of —  southern  district, 
abatement,  no  action  to  abate  by  death,  marriage,  or  other  disability  of  a 

party,  or  transfer  of  interest,  C.  C.  Rule,  April  1,  1850,  p.  397. 
appeal  to,  from  final  decree  only,  C.  C.  Rule  116,  p.  393. 
how  made,  C.  C.  Rule  118,  p.  393. 
to  state  what,  C.  C.  Rule  119,  p.  893. 
46 
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appeal  to,  copy  of,  to  be  served,  C.  C.  Rule  120,  p.  398. 

affidayit  of  service  of  copy  to  be  filed  with,  C.  C.  Rule  120,  p. 

893. 
when  no  new  allegations  to  be  made,  nor  di^^rent  relief,  nor 

new  decision  of  facts  sought,  C.  C.  Rule  121,  p.  394. 
when  new  decision  of  facts  only  sought,  C.  C.  Rule  122,  p.  394 
when  new  allegations  to  be  made,  or  new  relief  sought,  C.  C. 

Rule  123,  p.  894. 
notice  of,  and  affidavit  of  service  of  copy,  and  documents  re- 
turned, when  to  be  filed,  C.  C.  Rule  1 24,  p.  394. 
if  not  so  filed,  appeal  deemed  deserted,  and  court  t>elow  may 

execute  its  decree,  C.  0.  Rule  124,  p.  894. 
circuit  court  possessed  of  cause  from  time  of  filing,  C  C.  Rule 

125,  p.  894. 
no  answer  or  issue  need  be  given  to,  C.  C.  Rule  127,  p.  395. 
notice  of  hearing  of,  C.  C.  Rule  127,  p.  395. 
when  appellee  shall  have  cause  to  show  why  new  allegations 
or  proofs  should  not  be  offered,  or  new  relief  prayed  on,  C.  C. 
Rule  130,  p.  395. 
interrogatories  answered,  or  written  testimony  taken  in  district 

coiul;,  may  be  used  on,  C.  C.  Rule  132,  p.  395. 
what  paper  proceedings  may  be  read  on,  C.  C.  Rule,  September 

2,  1845,  p.  396. 
what  statement  of  testimony  in  record  from  district  court  will 
not  be  considered  on  hearing  of,  C.  C.  Rule,  November  17, 1868, 
p.  398. 
appearance,  when  appellee  does  not  enter,  C.  C.  Rule  126,  p.  394. 
commissioners,  certain  officers  to  be  ^  officio  —  powers  of,  C.  C.  Rule,  Jan. 

20,  1851,  Jan.  27,  1853,  p.  397,  398. 
when  testimony  written  down  by  question  and  answer  to 
number  questions  put  to  each  witness,  C.  C.  Rule,  Nov. 
10,  1868,  p.  398. 
decree,  appeal  from  final  only,  C.  C.  Rule  116,  p.  391. 
when  deemed  final,  C.  C.  Rule  117,  p.  391. 
final,  of  circuit  court,  when  may  be  executed  when  appeal  lies,  C. 

C.  Rule  134,  p.  396. 
of  district  court,  when  it  will  be  ordered  to  be  carried  into  effect, 
C.  C.  Rule  133,  p.  306. 
evidence,  when  testimony  taken  down  by  question  and  answer,  questions 
to  be  numbered,  C.  C.  Rule,  Nov.  10,  1868,  p.  398. 
what  statement  of  testimony  in  record  will  not  be  considered  on 
thehearmg,  C.  O.  Rule,  Nov.  17,  1868,  p.  398. 
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evidence,  interrogatories  answered,  or  written  testimony  taken  in  district 

court  may  be  used  in,  C.  C.  Rule  132,  p.  895. 
hearing,  notice  of,  C.  C.  Rule  127,  p.  895. 

cause  to  be  proceeded  with  to,  when  libel  and  answer  filed,  C.  C. 
Rule  182,  p.  395. 
inhtbUum,  writ  of,  when  awarded,  C.  C.  Rule  128,  p.  395. 
mandamus,  writ  of,  when  awarded,  C.  C.  Rule  129,  p.  395. 
money,  brought  into  court,  where  deposited,  C.  C.  Rule,  Sept.  21,  1859, 

p.  898. 
notice  of  hearing,  C.  C.  Rule  127,  p.  395. 
process,  none  necessary  to  bring  appellee  into  court,  C.  C.  Rule  120,  p. 

891. 
reporter,  Samuel  Blatchford  appointed,  C.  C.  Rule,  October  Term,  1851, 
p.  898. 
pleadings,  etc.,  to  be  furnished  to,  C.  C.  Rule,  October  Term, 
1851,  p,  898. 
rules  of  district  court  to  regulate  the  practice  in  cases  not  provided  for  by 

rules  of  circuit  court,  C.  C.  Rule  136,  p.  896. 
statement  of  testimony,  when  to  be  served — how  settled,  C.  C.  Rule  135, 

p.  896. 
when  settled  to  act  as  stay  of  proceedings,  C.  C. 
Rule  135,  p.  396. 
stay  of  proceedings,  what  vrill  act  as,  C.  C.  Rule  135,  p.  896. 
rules  of — eastern  district     Vide  Eastern  District. 

northern  district     Vide  Northern  District. 
CITATION, 

to  commence  suit,  D.  C.  Rule  13,  15,  18,  19,  170,  p.  400,  401,  426. 
form  of,  §  420,  p.  639. 
on  appeal  to  supreme  court,  §  604. 
form  of,  p.  691. 
CIVIL  LAW,  §  5. 

practice,  §  851,  352. 
CLAIM,  §  461  to  465. 

no  particular  form  of,  necessary,  §  461. 

must  be  sworn  to  —  may  be  put  in  before  return  of  process,  §  462. 
^how  verified.  Ad.  Rule  26,  p.  378. 
when  put  in,  stipulation  for  costs  and  exp^ises  to  be  filed.  Ad.  Rule  26, 

p.  373. 
separate  claimants  put  in  separate,  §  463. 
who  may  claim,  §  463. 
consuls,  public  officers,  underwriters,  §  463. 
must  be  separate,  to  separate  libels,  §  464. 
is  no  defence,  §  466. 
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exception  to,  D.  0.  Rule  96,  97,  98,  p.  414,  415. 
form  of,  §  462,  p.  501,  505,  506,  534,  585,  613,  654. 
CLAIMANT, 

proof  of  interest  by,  D.  C.  Rule  74,  p.  411. 
when  perishable  property  delivered  to.  Ad.  Rule  10,  p.  869. 
when  ship  delivered  to.  Ad.  Rule  11,  p.  369. 
Vide  Pabties. 
CLASSES  OF  POWERS  IN  THE'CONSTTTUTION,  §  27. 
CLASSES  OF  CASES  GRANTED  TO  THE  U.  S.  JUDICIARY,  §  16,  35, 

36,  199,  200,  201. 
CLERK, 

appointed  .by  the  court,  §  881. 
oath  of,  §331. 
bond  of,  §  381. 
duties  and  powers  of,  §  332. 
fees  of,  p.  481. 

of  the  supreme  court     Vide  Sufbbhb  Coubt. 

of  the  district  court,  may  make  rules,  orders,  etc,  in  case  of  disability  of 

the  judge,  §  821. 
form  of  order  of  circuit  judge,  in  such  case,  §  822. 
duties  of,  §  332. 
may  be  attached,  §  332. 
should  keep  an  admiralty  register,  §  333. 
to  make  up  the  record  on  appeals.  Ad.  Rule  58,  p. 

879. 
deputy,  duties  of,  D.  C.  Rule  160,  p.  424. 
CODES  MARITIME, 

of  contmental  Europe,  §  44,  172,  177, 178. 
Rhodes,  §  179. 
Jerusalem,  §  180. 
Oleron,  §  181. 
Dam,  Westcapelle,  §  182. 
Amsterdam,  Enchuysen,  and  Stavem,  §  182. 
Low  Countries,  §  182. 
Wisbuy,  §  183. 
Consulat  de  la  Mer,  §  184. 
Guidon  de  la  Mer,  §  186.  ' 
of  the  Hanse  towns,  §  186. 

Norway — Two  Sicilies — Iceland  —  Denmark  —  Lubec,  Pisa,  and  Flor- 
ence —  Prussian  States — Venice  and  Austria — Catalonia  —  Arragon, 
Valence,  and  Majorca — Sweden — Hamburg — Russia — Bremen-^ 
Papal  States  —  Genoa — Sardinia,  §  187. 
commentators  on,  and  elementary  writers,  §  210. 
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commentators  on,  do  not  adopt  English  rule  of  jnrisdiction,  §  211. 

treat  of  all  cases  of  ships,  shipping,  and  maritime  com- 
merce, §  211. 
COKE,  LORD, 

led  the  attack  on  the  admiralty,  §  6,  74. 

unscmpnlous  and  tyrannical,  §  6,  81,  108. 

triumphed  over  the  admiralty,  §  81. 
C0-LIBELLANT8, 

seamen  may  join  as,  D.  C.  Rule  8,  9,  p.  400. 

in  what  cases  to  be  joined,  D.  C.  Rule  10,  p.  400. 
COLLECTOR, 

goods  in  custody  of,  how  attached,  D.  C.  'kvle  178,  174,  p.  ,427. 
COLLISION,  8  812. 

parties  in  suits  for  damage  by,  Ad.  Rule  15,  p.  870. 

form  of  libel  for,  p.  604,  631. 
COLONIES, 

British,  §  45,  109. 

admiralty  jurisdiction  in,  §  118  to  165. 
COLONIAL  COURTS,  §  19, 118,  151'  to  164. 

created  by  royal  commission,  §  118,  121,  122. 
COMMENCEMENT  OP  SUIT,  §  418. 
COMMENTATORS, 

on  maritime  law,  §  210. 
COMMERCE,  §  28,  29. 

power  to  regulate,  §  207  248. 

wisdom  of  the  provision,  §  208. 

of  the  lakes  and  rivers,  §  242,  248,  244,  245. 
COMMISSION, 

of  the  admiral,  §  48,  49,  50,  118. 

colonial  commissions,  §  49,  109,  118. 

of  the  governor,  §  120  to  123. 

vice-admiral,  §  128  to  141. 
:    *  admiralty,  to  officers  of  state,  §  148  to  149. 

of  judge  of  the  colonial  court  of  admiralty,  §  151  to  160,  p.  87,  note. 

their  general  extent,  §  161  to  165. 

subject-matter  of,  §  161. 

jurisdiction  conferred  by,  as  to  place,  §  162. ' 

as  to  persons,  §  168. 

this  jurisdiction  was  exercised,  §  164. 

to  colonial  judges  and  vice-admirals,  §  124,  150. 

show  the  source  and  extent  of  the  jurisdiction  in  the  colonies,  §  161. 

embrace  the  largest  jurisdiction,  including  the  cases  denied  to  the  English 
admiralty,  §  161,  162,  168. 
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COmOBSlON —ecmtinuad. 

jurisdictioii  conferred  by,  actiye,  not  dormant,  §  164. 

of  the  king,  runs  through  his  whole  dominions,  §  118. 

dsdimus  poUfstatem,  §  531,  532,  D.  C.  Rule  105  to  118,  p.  416,  417,  418. 

never  issues  to  an  enemy ^s  country,  in  prize  cases,  §  531. 

mode  of  issuing  regulated  by  the  court,  §  581. 

how  executed,  §  582. 

act  concerning,  p.  487. 

form  of,  p.  520,  695. 

to  take  answer  to  interrogatories,  when  awarded.  Ad.  Rule  83,  p.  874. 

sub  mutu(B  vicisHtttdinis,  or  letters  rogatory,  §  533. 

form  of,  p.  680. 

pfoceedings  to  take  testimony  on,  to  be  used  in  the  supreme 
court,  p.  694  to  705. 
COMMISSIONERS, 

to  take  affidavits  and  bail,  acts  in  relation  to,  p.  485, 489. 

powers  and  duties  of,  §  338,  339,  Ad.  Rule  5,  85,  p.  868,  375. 

matters  may  be  referred  to  them,  §  889,  Ad.  Rule  44,  p.  377. 

powers  of,  in  references.  Ad.  Rule  44,  p.  377. 

have  powers  of  master  in  chancery,  §  339,  Ad.  Rule  44,  p.  877. 

have  powers  of  magistrates,  §  338,  573. 

have  same  powers  conferred  upon  notaries  public,  §  888. 

certain  officers  to  be  ex  officio — their  powers,  C.  C.  Rule,  Jan.  20,  1851, 
Jan.  27,  1853,  p.  397,  398. 

authorized  to  act  in  cases  of  extradition,  D.  C.  Rule,  Feb.  9,  1849,  p.  430. 

where  testimony  is  taken  down  by  question  and  answer,  to  number  ques- 
tions, C.  C.  Rule,  Nov.  10, 1868,  p.  898,  D.  C.  Rule,  Nov.  10,  1868,  p. 
486. 

fees  of,  p.  488. 

on  references,  D.  C.  Rule,  May  28,  1859,  p.  482. 
COMMON  LAW, 

suits  at,  §  193,  195  to  203. 
COMMON  LAW  COURTS, 

strife  between,  and  the  admiralty,  §  6,  74  to  110. 

jealousy  and  selfishness,  §  74,  82,  91. 
COMPLAINTS, 

of  the  colonists,  referred  to  the  land  and  revenue  cases,  which  were  tried  in 
the  admiralty,  not  to  maritime  cases,  §  165. 
CONFEDERATION, 

aiUdes  of,  §  25,  81. 
CONSENT, 

no  decree  to  be  entered  upon,  without  publication  made,  D.  C.  Rule,  Dec, 
1,  1847,  p.  480. 
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CONSENT — continued, 

of  parties  will  not  avail  to  require  viva  voce  testimony  given  in  court,  to  be 
taken  down  verhatim,  D.  C.  Rule,  Nov.  17,  1868,  p.  436. 

form  of,  p.  652,  663. 
CONSIGNEE, 

claim,  how  verified  by,  Ad.  Rule  26,  p.  873. 
CONSOLIDATION, 

of  suits,  how  made,  §  651,  D.  C.  Rule  103,  p.  416. 
CONSORTSHIP,  §  298. 
CONSTITUTION,  §  19,  20. 

discussed  and  adopted  as  it  is,  §  20. 

the  result  of  compromises,  §  20. 

consists  mainly  of  grants,  §  28. 

not  a  code,  §  22. 

took  from  the  states  all  powers  of  national  sovereignty,  §  25. 

conveys  elemental  powers,  §  26. 

for  expressed  purposes,  §  27. 

classes  of  powers  conferred  by,  §  27. 

grants  of,  to  the  government  of  the  U.  S.,  not  to  courts,  §  28. 

not  made  after  any  previous  pattern  or  standard,  §  30. 

all  its  words  significant,  §  21,  37,  38,  165. 

grant  in,  of  admiralty  and  maritime  jurisdiction,  how  to  be  interpreted, 
§261. 
CONSTITUTIONAL  CONSTRUCTION,  §  20  to  38. 
CONSULAT  DE  LA  MER  —  CONSULATE  OP  THE  SEA,  §  184. 
CONSUL, 

may  claim  for  persons  of  hid  own  nation,  §  469. 
CONTINENTAL  EUROPE, 

marine  laws  and  ordinances  of,  §  172.       Vide  Codes  Mabitime. 

admiralty  jurisdiction  in,  §  172  to  188. 
CONTINUANCE, 

in  summary  proceedings,  costs  on  obtaining,  D.  C.  Rule  170,  p.  426. 
CONTRACTS, 

jurisdiction  of,  depends  on  subject-matter,  not  on  locality,  §  254,  256. 

what  are  maritime,  §  212,  268,  813. 

distinction  between,  and  agreements  not  maritime,  §  212. 

what  are  not  mwitime,  §  293a,  268. 
CONTRIBUTION, 

average,  §  295,  p.  176,  note. 
CONTUMACY  AND  DEFAULT, 

decree  of,  D.  C.  Rule  19,  35,  56,  p.  401,  404,  408. 
Vide  Default. 
COPIES  OP  PLEADINGS, 

when  to  be  furnished  to  opposite  party,  §  488. 
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COSTS  AND  FEES,  §  855,  508,  549  to  553. 

power  to  regulate,  conferred  on  snpreme  court,  §  355. 

this  power,  perhaps,  subsequently  taken  away,  §  356. 

no  legal  tariff  of,  before  act  of  Feb.  ^,  1853,  §  508. 

fee-biU,  §  508,  p.  481. 

stipulations  for,  §  413,  460,  D.  C.  Rule  17,  44,  45,  140,  Dec.  1,  1847,  June 

Term,  1849,  p.  401,  406,  421,  480,  481. 
when  the  court  may  compel  defendant  to  gire  stipulation  for.  Ad.  Rule  25, 

p.  372. 
stipulation  for,  to  be  filed  when  claim  is  put  in,  Ad.  Rule  26,  p.  373. 
when  defendant  may  be  ordered  to  pay.  Ad.  Rule  28,  p.  873. 
intervener  to  give  stipulation  for.  Ad.  Rule  34,  p.  374. 
under  act  for  reduction  of  costs  and  expenses  of  proceedings  against  ships 

and  vessels,  §  499,  500. 
entirely  in  discretion  of  the  court,  §  549. 
vary  according  to  equity  and  drcumstanoes,  §  549,  552. 
never  decreed  against  the  govenunent,  §  549. 
iyiay  be  thrown  on  the  proctor,  or  advocate,  §  551. 
refusal  of  a  fair  tender  exposes  a  party  to  loss  of,  §  552. 
may  be  apportioned,  §  553.  '  ' 

how  taxed,  §  553,  D.  C.  Rule  158,  159,  160,  p.  424. 
taxed  bill  of,  to  be  filed,  §  553,  D.  C.  Rule  158,  p.  424. 
of  officers  of  courts  when  to  be  paid  into  court,  D.  C.  Rule  68,  p.  410. 
must  be  included  in  tender,  D.  C.  Rule  78,  p.  411. 
of  appraisers,  D.  C.  Rule  67,  p.  410. 

to  be  paid  into  court  before  delivery  of  property,  D.  C.  Rule  68,  p.  410. 
when  not  allowed,  D.  C.  Rule  77,  79,  90,  p.  411,  412,  418. 
for  custody,  allowed  marshal,  D.  C.  Rule  49,  50,  51,  52,  53,  p.  407. 
of  marshal,  how  paid,  D.  C.  Rule  157,  p.  424. 
in  summary  proceedings,  D.  C.  Rule  168,  175,  176,  p.  426,  427. 
on  summons  for  seamen's  wages,  D.  C.  Rule,  June  Term,  1849,  p.  431. 
of  commissioners  on  references,  D.  C.  Rule,  May  28,  1859,  p.  482. 
in  the  supreme  court — attachment  for,  §  616,  S.  C.  Rule  10,  24,  p.  384, 

888. 
of  attorneys,  solicitors,  and  proctors,  p.  481. 

clerks,  p.  481. 

marshals,  p.  482. 

commissioners,  p.  483,  D.  C.  Rule,  May  28,  1859,  p.  432. 

witnesses,  p.  484. 

printers,  p.  484. 
what  taxable,  p.  484. 
in  prize  cases,  p.  484. 
form  of  stipulation  for,  §  414,  p.  498,  504,  645,  646,  647. 
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COUNSEL, 

argument  of,  limited  to  one  hoar,  D.  C.  Rule,  Dec.  23, 1850,  p.  432. 

fees  of,  allowed,  §  552,  616. 
COUNTY,  §  71. 
COURTS, 

having  jurisdiction,  hare  power  to  that  extent,  §  17,  204. 

jurisdiction  to  commence,  gives  jurisdiction  to  finish,  §  17,  204,  813. 

various  kinds  of,  §  29,  42,  315. 

jurisdiction  and  course  of  procedure  of,  different,  §  1^7. 

jurisdiction  depends  on   constitution — course  of   procedure  on  statute, 
§  197,  203,  204. 

same  court,  acts  as  a  court  of  law,*  equity,  and  admiralty,  §  327. 

of  the  U.  8.  have  all  necessary  powers,  §  328. 

are  prize,  instance,  and  criminal  courts,  §  330. 
are  of  limited  jurisdiction,  §  15,  408. 
the  organization  of,  §  314  to  345. 

of  the  territories,  have  no  admiralty  jurisdiction,  §  315a. 
Vide  District  Coubt  —  Cmcurr  Court  —  Sufremb  Court. 
CRIMES,  §  570  to  573. 

*  circuit  and  district  courts  have  concurrent  jurisdiction  of,  §  578. 

practice  on,  same  as  in  common-law  courts,  §  572. 

no  criminal  proceedings  in  rem,  §  360. 

commissioners  have  power  to  commit  for,  §  573. 

limitations,  §  576,  577.  * 
CROKE'S  REPORTS, 

mutilated,  §  98. 
CROSS-APPEALS, 

how  argued  in  the  supreme  court,  S.  C.  Rule  22,  p.  388. 
CROSS-LIBEL, 

respondents  in,  to  give  security  for  damages  when,  Ad.  Rule  54,  p.  380. 

till  security  given,  proceedings  on  original  libel  to  be  stayed.  Ad.  Rule  54, 
p.  380. 
CURRENTS, 

do  not  affect  the  jurisdiction,  §  238,  239,  240. 
CUSTODY  FEE, 

allowed  the  marshal,  D.  C.  Rule  49,  50,  51,  52,  53,  p.  407. 
DAMAGE, 

on  the  high  seas,  §  308  to  312. 

to  the  person,  §  309. 

admiralty  will  not  entertain  suits  for  nominal,  for  personal  torts,  §  309. 

to  ship,  §310,311,  312. 

to  goods,  §  310,  311. 
DEATH  OP  A  PARTY, 

does  not  abate  suit,  if  cause  of  action  survive,  §  484. 
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DEATH  OP  A  FAKTY — continued. 

proceedings  on,  D.  C.  Rule  147,  148,  149,  p.  422. 
suit  proceeds  in  name  of  the  executor,  §  484,  485. 

in  supreme  court,  representatives  may  come  in,  or  death  may  be  suggested 
on  the  record,  S.  C.  Rule  15,  p.  386. 
DEBT, 

imprisonment  for,  abolished,  §  424,  Ad.  Rule  48,  p.  378. 

acts  concerning,  p.  492. 
DECREE,  §  641  to  554. 

varies  according  to  case,  §  541. 

interlocutory,  or  final,  §  542. 

form  of,  when  against  libellant,  §  543. 

when  in  fav6r  of  libellant,  §  548,  547. 
by  default  may  be  rescinded.  Ad.  Rule  40,  p.  876. 
court  decides  the  principles  and  refers  details,  §  548. 
reference  on,  §  544  to  546. 
agamst  stipulators,  §  547,  557,  D.  0.  Rule  42,  144,  p.  405,  422. 

interest  on,  D.  C.  Rule  71,  p.  410. 
when  may  be  made  in  one  cause,  upon  the  decision  in  another,  D.  C.  Role 

104,  p.  416. 
process  to  execute,  D.  C.  Rule  145,  p.  422.  ^ 

on  report,  D.  C.  Rule  134,  135,  p.  420. 
when  final,  D.  C.  Rule  150,  p.  423,  C.  C.  Rule  117,  p.  393. 
when  to  be  executed,  D.  C.  Rule  151,  152,  154,  p.  423. 
not  to  be  entered  by  default,  or  consent,  unless  publication  has  been  duly 

made,  D.  C.  Rule,  Dec.  1,  1847,  p.  430. 
enrolment  of,  §  554. 
in  cases  of  set-off,  p.  323,  note, 
in  a  suit  in  rem,  may  be  a  decree  in  personam,  §  547. 
in  personam,  when  a  lien  on  debtor's  real  estate,  §  547. 
correcting  or  varying  decree,  §  548. 
may  be  carried  into  effect  before  appeal,  on  motion,  §  596. 
appeal  suspends,  §  590,  591. 

from  part  of,  brings  up  the  whole,  §  581a. 
to  circuit  court,  from  final  only,  C.  C.  Rule  116,  p.  393. 
of  district  court,  when  ordered  by  circuit  court  to  be  -carried  into  effect,  C. 

C.  Rule  133,  p.  896. 
final,  of  circuit  court,  when  it  may  be  executed  when  an  appeal  lies,  C.  C. 

Rule  134,  p.  396. 
form  of  caption  of,  p.  659. 

of  condemnation  by  default,  with  reference  to  a  commissioner,  p. 

659. 
the  like  on  the  merits,  after  hearing,  p.  659. 
in  a  cause  of  damage,  p.  660. 
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DECREE  —  continued. 

form  of,  of  confirmation  of  report  of  a  commissioner,  and  final  decree, 
with  judgment  against  the  bail,  p.  660. 
final,  for  a  sum  certain,  -with  costs,  p.  660. 
on  the  merits,  with  reference,  p.  661. 
dismissing  a  libel  of  information,  p.  541. 
of  forfeiture,  on  a  libel  of  information,  p.  661. 
in  prize  cause,  p.  614. 

on  petition  for  remnants  and  surplus,  p.  688. 
for  the  defendant,  in  a  possessory  or  petitory  suit,  p.  661. 
on  a  peremptory  exception  to  the  libel,  p.  661. 
OTer-ruling  exceptions  to  an  answer,  p.  662. 
settling  priority  in  the  distribution  of  proceeds  in  court,  p.  662. 
for  a  libellant  on  a  charter-party,  p.  662. 

on  a  special  motion,  dismissing  libel,  when  process  had  improp- 
erly issued,  p.  663. 
for  wages,  and  short  allowance  for  part  of  the  voyage,  and  for- 
feiture of  residue,  p.  663. 
DEDIMU8  POTESTATEM,  §  531,  532,  p.  487. 
DEFAULT,  §  449. 

of  defendant,  §  449,  452. 
of  libellant,  §  455,  Ad.  Rule  39,  p.  376. 
in  personam^  §  449. 
in  rem,  §  452. 

how  taken,  Ad.  Rule  29,  p.  373. 
may  be  set  aside,  §  450,  451,  455,  Ad.  Rule  29,  p.  373. 
decree  by,  D.  C.  Rule  19,  35,  56,  p.  401,  404,  408. 
may  be  rescinded.  Ad.  Rule  40,  p.  376. 
of  defendant,  when  property  is  attached,  §  460. 
of  garnishee,  §  459. 
of  one  of  several  defendants,  does  not  prejudice  those  who  have  appeared, 

§  452a. 
on  return  of  process,  D.  C.  Rule  35,  56,  p.  404,  408. 
on  failure  to  put  in  stipulations,  D.  C.  Rule  92,  p.  413. 
no  decree  to  be  entered  by,  unless  publication  has  been  duly  made,  D.  G. 

Rule,  Dec.  1, 1847,  p.  430. 
form  of  decree  by,  §  449,  p.  659. 
DEFENCE, 

how  made,  D.  C.  Rule  76,  p.  411. 
must  be  set  up  in  answer,  or  allegations,  §  465. 
none  heard,  which  is  not  spread  before  the  court,  §  465. 
different,  may  be  set  up  in  same  pleading,  §  482. 
DEPENDANT, 

who  may  be  made,  §  387. 
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DEFENDANT — continued. 

improperly  joined,  how  discharged,  D.  C.  Rule  81,  p.  412. 

default  by  one  of  several,  does  not  prejudice  those  who  hare  appeared, 

§452a. 
may  be  compelled  to  make  further  answer,  when.  Ad.  Rule  80,  p.  874. 
exception  may  be  taken  pro  eon/esso  against^  when.  Ad.  Rule  30,  p.  374. 
what  he  may  object  to  answer,  Ad.  Ride  31,  p.  874. 
when  may  be  ordered  to  pay  costs,  Ad.  Rule  28,  p.  878. 
Vide  Libel  —  Pakties. 
DELIVERY  OF  PROPERTY,  §  444  to  448,  D.  C.  Rule  65,  68,  69, 186,  p. 
409,  410,  429. 
in  seizure  cases,  §  445,  446. 
in  possessory  suits,  D.  C.  Rule  70,  p.  410. 
object  of,  to  save  expense,  §  447. 

application  for,  cannot  be  made,  except  by  a  party,  §  448. 
DEMURRER, 

when  general  issue  may  be  used  instead  of,  D.  C.  Rule  84,  p.  412. 
DEMURRAGE,  §  297. 

form  of  libel  for,  p.  588,  690. 
DENMARK, 

laws  of,  §  187. 
DEPOSIT, 

of  money,  as  security,  §  491. 
DEPOSITIONS, 

de  bene  esse,  §  520  to  530. 

no  presumptions  m  their  favor,  §  520,  528. 
authority  to  take,  limited,  §  520. 
prima  fade  evidence  of  what,  §  528. 
taken  before  what  officers,  §  522. 
how  taken,  §  523  to  530. 
notice  of  taking,  §  524,  529. 

how  served,  §  524. 
mode  of  taking,  §  525. 
how  sent,  §  525. 
how  opened,  §  525. 
exceptions  to,  §  526,  D.  0.  Rule  113,  116,  p.  417,  4ia 

if  known,  should  be  made  at  time  of  taking, 
§528. 
taken  during  session  of  the  court,  inadmissible,  §  529. 
effect  of  taking  without  notice,  §  529. 
cannot  be  read,  without  showing  reason  for  taking,  §  580. 
act  regulating,  p.  486. 
form  of  proceedings,  on  taking,  p.  511  to  520. 
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DEPOSITIONS — continued. 

objections  to,  when  deemed  waived,  §  526,  D.  C.  Rule  113,  116,  p.  417, 

418. 
inperpetuam  rei  memoriam^  D.  C.  Rule  119,  p.  418. 
taken  on  commission,  act  regulating,  p.  487. 

form  of,  p.  520  to  625,  698  to  705. 
in  preparatoriOy  in  prize  cases,  form  of,  p.  680. 
DETENTION, 

fonn  of  libel  for,  p.  588  to  590. 
DISBURSEMENTS, 

vouchers  for,  D.  C.  Rule  158,  p.  424. 
DISTILLERIES,  '     • 

how  to  be  kept  by  marshal,  D.  C.  Rule,  March  2,*1868,  p.  485. 
DISTRIBUTION, 

of  proceeds,  §  560. 
DISTRICT  COURT, 

organization  and  jurisdiction  of,  §  313,  316  to  319. 

has  cognizance  of  all  cases  of  admiralty  and  maritime  jurisdiction,  §  7, 313, 

317. 
judge  of,  must  reside  in  the  district,  §  818. 
terms  of,  stated  and  special,  §  818. 
aims  to  administer  justice  speedily,  §  818. 
always  open,  §  318. 
in  case  of  inability  of  judge,  marshal  may  adjourn,  §  319. 

death  of  judge,  all  cases  continued,  §  319. 
disability  of  judge,  §  319. 
judge  interested,  §  323. 
practice  of,  §  372  to  578. 

to  be  regulated  by  admiralty  rules  of  the  supreme  court.  Ad. 
Rule  47,  p.  377. 
•  to  regulate  its  practice,  in  cases  not  provided  for  by  the  admiralty  rules  of 
the  supreme  court,  Ad.  Rule  46,  p.  377. 
appeal  from,  §  320,  579  to  598. 

must  be  made  when.  Ad.  Rule  45,  p.  377. 

oral  evidence  taken  down  by  clerk  of,  how  used  on,  Ad.  Rule  51, 

p.  379. 
record  on,  to  be  made  up  by  clerk  —  contents  of.  Ad.  Rule  53,  p. 

379. 
interrogatories  answered,  and  written  testimony  taken  in,  may  be 

used  on,  C.  C.  Rule  132,  p.  395. 
transfers  the  cause  and  funds  to  circuit  court,  §  589. 
after,  court  can  make  no  order,  §  588,  589,  591. 
may  be  prohibited,  §  591. 
when  circuit  court  will  issue  inhibition  to,  §  591,  C.  C.  Rule  128,  p.  395. 
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when  decree  of,  will  be  ordered  by  circuit  court  to  be  csuried  into  effect 

C.  C.  Rule  183,  p.  396. 
mode  of  appealing,  §  589. 

enrolled  decree  of,  remains,  and  is  binding  till  reversed,  §  590. 
rules  of,  to  regulate  practice  of  circuit  court,  in  cases  not  provided  for  by 

rules  of  that  court,  C.  C.  Rule  136,  p.  396. 
clerk  and  deputy  clerk  of,  commissioners  ex  officio  —  their  powers,  C.  C. 

Rule,  Jan.  20,  1851,  Jan.  27,  1853,  p.  397,  398. 
rules  of —  southern  district, 
abide  the  event  of  others,  when  causes  will  be  ordered  to,  D.  C.  Rule  104. 

p.  416.  *  ' 

acknowledgm^it  of  satisfaction  of  judgment,  D.  C.  Rule  159,  161,  p.  424, 

425. 
advocates  and  attorneys,  how  admitt^,  D.  C.  Rule  163,  p.  425. 
amendments,  must  be  connected  with  pleading,  D.  C.  Rule  7,  p.  400. 
to  libel,  D.  C.  Rule  94,  p.  414. 
to  informations,  D.  C.  Rule  184,  185,  p.  428,  429. 
answer,  defence  may  be  made  by,  D.  C.  Rule  70,  p.  411. 

when  costs  of,  not  taxable,  D.  C.  Rule  77,  -79,  90,  p.  411,  412, 

413. 
when  to  be  treated  as  a  plea,  D.  C.  Rule  78,  p.  411. 
proceedings,  when  one  is  required  of  a  party  not  interested,  D.  C. 

Rule  80,  81,  p.  412. 
general  issue,  how  taken  by,  D.  C.  Rule  82,  83,  84,  85,  86,  p.  412. 
effect  of,  when  sworn  to,  and  when  need  not  be  sworn  to,  D.  C. 

Rule  87,  p.  413. 
when  deemed  admitted  by  libellant,  D.  C.  Rule  88,  p.  413. 
when  to  be  put  in  and  filed,  D.  C.  Rule  89,  p.  413. 
on  part  of  the  U.  S.,  not  to  be  sworn  to,  or  excepted  to  for  insufK- 

ciency,  D.  C.  Rule  91,  p.  413.  ^ 

when  may  be  treated  as  a  nullity,  D.  C.  Rule  92,  p.  413. 
by  a  party  out  of  the  U.  8.,  how  sworn  to,  D.  C.  Rule  93,  p.  414, 
exceptions  to,  D.  C.  Rule  96,  97,  98,  p.  414, 415. 
after  exceptions  allowed,  or  submitted  to,  D.  C.  Rule  97,  p.  414. 
in  summary  proceedings,  D.  C.  Rule  167,  p.  426. 
appeal,  proceedings  in  cases  in  which  there  is  no,  D.  C.  Rule  177,  p.  427. 
record  on,  what  mva  voce  testimony  taken  in  this  court  to  be  in- 
cluded in,  D.  C:  Rule,  Nov.  17,  186S,  p.  436. 
on  justification  of  stipulators,  D.  C.  Rule  37,  p.  404. 
when  and  how  to  be  entered,  D.  C.  Rule  150,  151,  p.  423. 
security  on,  D.  C.  Rule  152,  153,  p.  423. 
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appeal,  proceedings  to  be  transmitted  to  circuit  court  on,  when  —  effect  of 

failure  to  transmit,  D.  C.  Rule  154,  p.  423. 
appearance,  how  compelled,  D.  C.  Rule  19,  20,  25,  26,  66,  p.  401,  402, 

408. 
appraisement,  of  property  under  arrest,  D.  C.  Rule  60,  61,  62,  63,  64,  66, 

67,  68,  p.  408,  409,  410. 
appraisers,  fees  of,  D.  C.  Rule  67,  p.  410. 
argument,  of  counsel,  limited  to  one  hour,  D.  C.  Rule,  Dec.  23,  1850,  p. 

432. 
arrest,  process  for,  D.  C.  Rule  16,  17,  p.  401. 
how  vacated,  D.  C.  Rule  86,  p.  404. 
dischai^e  of  defendant  under,  D.  C.  Rule  57,  58,  p.  408. 
delivery  of  property  from,  D.  C.  Rule  42,  65,  68,  69,  p.  405,  409, 
410. 
assessment,  of  damages,  proceedings  on,  D.  C.  Rule  128  to  135,  p.  419, 

420. 
attachments,  in  commencing  suits,  D.  C.  Rule  18,  170,  172,  181,  p.  400, 

426,  428. 
in  personam,  when  issued  by  clerk,  D.  C.  Rule  17,  p.  401. 

on  return  of  citation,  D.  C.  Rule  19,  20,  p.  401. 
■  where  defendant  is  not  found,  D.  C.  Rule  25,  26,  p.  402. 
how  dissolved,  D.  C.  Rule  26,  p.  402. 
foreign,  D.  C.  Rule  25,  26,  27,  28,  29,  80,  31,  p.  402,  403. 
how  vacated,  D.  C.  Rule  36,  p.  404. 
in  rem,  amount  to  be  arrested  on,  D.  C.  Rule  54,  p.  407. 
of  goods  in  custody  of  the  collector,  D.  C.  Rule  173,  174,  p. 

427. 
on  informations,  D.  C.  Rule  181,  p.  428. 
against  the  marshal,  D.  C.  Rule  32,  p.  404. 
attorneys  and  counsellors,  how  admitted,  D.  C.  Rule  163,  p.  425. 

not  residing  in  city  of  New  York,  notices  to,  D.  C.  Rule  121,  238, 
p.  418,  429. 
bail,  on  warrants  to  arrest,  D.  C.  Rule  21,  22,  23,  24,  40,  p.  402,  405. 
on  arrest  of  defendant,  how  discharged,  D.  C.  Rule  57,  58,  p.  408. 
on  informations  in  persoji/mi,  D.  C.  Rule  182,  189,  p.  428,  429. 
to  be  given  by  respondent  in  suit  for  wages,  D.  C.  Rule,  June  Term, 

1849,  p.  431. 
when  may  be  ordered  by  clerk,  D.  C!  Rule  17,  p.  401. 
when  mandate  of  judge  required  to  hold  to,  D.  C.  Rule  16,  182,  p. 
401,  428. 
bonding  property,  how  effected,  D.  C.  Rule  41,  42,  43,  Oct  1,  1867,  p. 

405,  406,  432. 
calendar,  putting  cause  on  instanter,  D.  C.  Rule  85,  170,  p.  412,  426. 
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calendar,  when  case  loses  priority  on,  D.  C.  Rule,  March  2,  1852,  Jan- 
uary Term,  1857,  Feb.  22,  1868,  p.  432,  434. 
day,  how  made  up,  D.  C.  Rule,  January  Term,  1857,  Feb.  22, 

1868,  p.  432,  434. 
regulations  as  to,  D.  C.  Rule,  Feb.  22,  1868,  May  24,  1870,  p. 

434,  486. 
exceptions  to  pleadings  and  reports  need  not  be  placed  upon, 
D.  C.  Rule,  May  11,  1868,  p.  436. 
capias,  on  informations,  D.  C.  Rule  181,  p.  428. 
citation,  D.  C.  Rule  13,  15,  18,  19,  170,  p.  400,  401,  426. 
daim,  nide  answer  —  plea. 

exception  to,  D.  C.  Rule  96,  97,  98,  p.  414,  415. 
claimant,  proof  of  interest  by,  D.  C.  Rule  74,  p.  411. 
derk,  deputy,  duties  of,  D.  C.  Rule  160,  p.  424. 
co-libellants,  seaman  may  join  as,  D.  C.  Rule  8,  9,  p.  400. 

in  what  cases  to  be  joined,  D.  C.  Rule  10,  p.  400. 
collector,  goods  in  custody  of,  how  attached,  D.  C.  Rule  173,  174,  p.  427. 
commissioners,  authorized  to  act  in  cases  of  extradition,  D.  C.  Rule,  Feb. 

9,  1849,  p.  430. 
fees  of,  on  references,  D.  C.  Rule,  May  28, 1859,  p.  432. 
commissions,  to  take  testimony,  D.  C.  Rule  105  to  118,  p.  416,  417,  418. 
consent,  no  decree  to  be  entered  upon,  unless  publication  has  been  duly 
made,  D.  C.  Rule,  Dec.  1,  1847,  p.  430. 
of  parties,  will  not  avail  to  require  mta  voce  testimony  ^ven  in 
open  court,  to  be  taken  down  verhatim,  D.  0.  Rule,  Nov.  17, 
1868,  p.  436. 
consolidation  of  suits,  how  made,  D.  C.  Rule  103,  p.  416. 
continuance  of  cause,  in  summary  proceedings,  costs  on  obtaining,  D.  C. 

Rule  170,  p.  426. 
contumacy,  decree  of,  D.  C.  Rule  19,  85,  56,  p.  401,  404,  408. 
costs,  stipulation  for,  D.  C.  Rule  17,  44,  45,  140,  Dec.  1,  1847,  June  Term, 
1849,  p.  401,  406,  421,  480,  431. 
of  oflScers  of  court,  when  to  be  paid  into  court,  D.  C.  Rule  68,  p. 

410. 
must  be  indudcd  in  tender,  D.  C.  Rule  73,  p.  411. 
when  not  allowed,  D.  C.  Rule  77,  79,  90,  p.  411,  412,  413. 
of  marshal,  how  paid,  D.  C.  Rule  157,  p.  424. 
to  be  taxed  and  filed,  D.  C.  Rule  158,  p.  424. 
in  summary  proceedings,  D.  C.  Rule  168,  175,  176,  p.  426,  427. 
on  summons  for  seamen's  wages,  D.  C.  Rule,  June  Term,  1849,  p.  431. 
of  commissioners,  on  references,  D.  C.  Rule,  May  28,  1859,  p.  432. 
counsel,  argument  of,  limited  to  one  hour,  D.  C.  Rule,  Dec.  28,  1850,  p. 

482. 
court,  spedal  sessions  of,  D.  C.  Rule  12,  138,  189,  p.  400,  421. 
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court,  when  proceedings  continued  to  next  session  of,  D.  C.  Rule  34,  p. 

404. 
custody  fee,  allowed  the  marshal,  D.  C.  Rule  49,  50,  51,  52,  53,  p.  407. 
death  of  party,  proceedings  on,  D.  C.  Rule  147,  148,  149,  p.  422. 
decree,  on  stipulation,  D.  C.  Rule  42,  144,  p.  405,  422. 

interest  on,  D.  C.  Rule  71,  p.  410. 
when  may  be  made  in  one  action  upon  decision  in  another,  D.  C. 

Rule  104,  p.  416. 
process  to  execute,  D.  C.  Rule  145,  p.  422. 
on  report,  D.  C.  Rule  134,  185,  p.  420. 
when  final,  D.  C.  Rule  150,  p.  423. 
when  to  be  executed,  D.  C.  Rule  151,  152,  154,  p.  423. 
not  to  be  entered  by  default  or  consent,  unless  publication  has 
been  duly  made,  D.  C.  Rule,  Dec.  1,  1847,  p.  430. 
default,  on  return  of  process,  D.  C.  Rule  35,  56,  p.  404,  408. 

for  failure  to  put  in  stipulations,  D.  C.  Rule  92,  p.  413. 
decree  of,  D.  C.  Rule  19,  35,  56,  p.  401,  404,  408. 
no  decree  by,  unless  j)ublication  has  been  duly  made,  D.  C.  Rule, 
Dec.  1,  1847,  p.  430. 
defence,  how  made,  D.  C.  Rule  76,  p.  411. 

defendant,  improperly  joined,  how  discharged,  D.  C.  Rule  81,  p.  412. 
delivery  of  property  under  arrest,  how  obtained,  D.  C.  Rule  65,  68,  69, 

186,  p.  409,  410,  429. 
in  possessory  suits,  D.  C.  Rule  70,  p.  410. 
demurrer,  when  general  issue  may  be  used  instead  of,  D.  C  Rule  84,  p. 

412. 
depositions,  objections  to,  when  deemed  waived,  D.  C.  Rule  113,  ^16,  p. 

417,  418. 
in  peryetnarmrei  memoriam  D.  C.  Rule  119,  p.  418. 
disbursements,  Touchers  for,  D.  C.  Rule  158,  p.  424. 

distilleries,  how  to  be  kept  by  marshal,  D.  C.  Rule,  March  2,  1868,  p.  435. 
exceptions,  when  unnecessary,  D.  C.  Rule  76,  p.  411. 
to  libel,  D.  C.  Rule  94,  95,  p.  414. 
to  claim  or  answer,  D.  C.  Rule  96,  97,  98,  p.  414,  415. 
to  answers  to  inteiTogatories,  D.  C.  Rule  101,  p.  415. 
to  report,  D.  C.  Rule  133,  134,  Dec.  1,  1847,  p.  420,  430. 
to  pleadings  and  reports,  heard  on  Saturday,  D.  C.  Rule,  May 
11,  1868,  p.  436. 
exceptive  allegations,  regulations  as  to,  D.  C.  Rule  80,  81,  p.- 41 2. 

as  to  witnesses,  to  be  filed  and  notice  given,  D.  C. 
Rule  117,  p.  418. 
execution  of  decree,  process  for,  D.  C.  Rule  145,  p.  422. 
47 
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execution  of  decree,  stayed  ten  days,  for  appeal,  D.  C.  Rule  152,  153, 154, 
p.  423. 
in  cases  where  trial  by  jury  is  had,  D.  C.  Rule  189,  p.  429. 
exemplification  of  records,  must  be  made  by  clerk,  D.  C.  Rule  160,  p.  424. 
fees,  custody  allowed  marshal,  D.  C.  Rule  49,  50,  51,  52,  53,  p.  407. 
of  appraisers,  D.  C.  Rule  67,  p.  410. 

to  be  paid  into  court  before  delivery  of  property,  D.  C.  Rule  68,  p. 
410. 
fieri  facias^  writ  of,  adopted  as  final  process,  D.  C.  Rule  146,  p.  422. 
fifty  dollars,  proceedings  where  demand  is  less  than,  D.  C.  Rule  164  to 

169,  June  Term,  1840,  p.  425,  426,  431. 
foreign  attachment,  D.  C.  Rule  25  to  31,  p.  402,  403. 
garnishee,  D.  C.  Rule  29,  30,  31,  p.  403. 
general  issue,  how  formed  by  a  claim,  D.  C.  Rule  82,  p.  412. 

by  an  answer,  D.  C.  Rule  83,  p.  412. 
in  place  of  a  demurrer,  D.  C.  Rule  84,  p.  412. 
proceedings  on,  when  joined  in  open  court,  D.  C.  Rule  85, 

86,  p.  412. 
on  informations  in  rem,  D.  C.  Rule  187,  188,  p.  429. 
guardian  ad  litem,  D.  C.  Rule  140,  p.  421. 

indigent  suitors,  stipulations  mitigated  for,  D.  C.  Rule  143,  p.  421. 
infants,  to  sue  by  prochein  ami,  D.  C.  Rule  141,  p.  421. 
guardian  ad  litem  for,  D.  C.  Rule  140,  p.  421. 
in  forma  pauperis,  suits,  D.  C.  Rule  142,  p.  421. 
'     informations,  practice  on,  D.  C.  Rule  179  to  189,  p.  428,  429,  Hde  libeL 
interest,  on  decree  on  stipulation,  D.  C.  Rule  71,  p.  410. 
internal  reyenue  officers,  entitled  to  admission  to  premises  held  by  mar- 
shal, D.  C.  Rule,  March  2,  1868,  p.  435. 
interrogatories,  to  parties,  D.  C.  Rule  99,  100,  101,  169,  p.  415,  426. 

upon  commissions,  D.  C.  Rule  105,  109,  110,  111,  p.  416, 
417. 
intervene,  who  may,  by  claim,  D.  C.  Rule  74,  p.  411. 
issue,  note  of,  to  be  served  on  clerk,  D.  C.  Rule  122,  p.  418. 
interlocutory  decree,  when  not  to  direct  sale  of  the  res,  D.  C.  Rule,  Feb.  7, 

1863,  p.  434. 
joinder  of  suits,  how  made,  D.  C.  Rule  103,  p.  416. 
judgment,  satisfaction  of,  D.  C.  Rule  159,  161,  p.  424,  425. 

by  whom  to  be  signed,  D.  C.  Rule  159,  160,  p.  424. 
justification,  of  sureties  to  stipulations,  D.  C.  Rule  37,  Oct.  1, 1867,  p. 

404,  432. 
libel,  to  state  what,  D.  C.  Rule  1,  p.  399. 

when  to  be  verified,  and  when  not,  D.  C.  Rule  3,  5,  p.  399. 
to  be  plainly  engrossed,  D.  C.  Rule  6,  p.  399. 


INDEX.  739 

DISTRICT  COJIRT  — continued. 

libel,  amendments  of,  D.  C.  Rule  94,  p.  414. 

dismissed  for  want  of  prosecution,  D.  C.  Rule  186,  187,  p.  420,  421. 
of  review,  D.  C.  Rule  156,  p.  424. 
in  summary  proceedings,  D.  C.  Rule  165,  p.  425. 
when  petition  for  summons,  may  be  used  as,  D.  C.  Rule  166,  p.  425. 
by  whose  oath  to  be  verified,  D.  C.  Rule  4,  98,  p.  399,  414. 
to  be  filed,  before  process  issues,  D.  C.  Rule  2,  p.  899. 
mandate,  of  judge,  when  required  on  process  of  arrest,  D.  C.  Rule  16, 182, 

p.  401,  428. 
marshal,  proceedings  for  attachment  against,  D.  C.  Rule  82,  p.  404. 

to  pay  over  money  in  his  hands,  to  clerk,  D.  C.  Rule  157,  p.  424. 
fees  of,  D.  C.  Rule  49  to  58,  p.  407. 

regulations  as  to  keeping  distilleries,  &c.,  D.  C.  Rule,  March  2, 
1868,  p.  485. 
minutes  of  proof,  how  corrected,  D.  C.  Rule  126,  127,  p.  419. 
monition,  D.  C.  Rule  18, 15, 18,  19,  170,  172,  178,  174,  p.  400, 401,  426, 427. 
motions,  special,  to  be  heard  on  Saturday,  D.  C.  Rule,  March  2,  1852,  p. 

432. 
notes  of  issue,  to  be  served  on  the  clerk,  D.  C.  Rule  122,  p.  418. 
notice  of  arrest  of  property,  how  published,  D.  C.  Rule  46,  p.  406. 
of  sale  of  property,  length  of,  D.  C.  Rule  47,  p.  406. 

publication  of,  D.  C.  Rule  48,  p.  407. 
of  application  to  appraise  property,  D.  C.  Rule  60,  61,  p.  408,  409. 
of  trial,  not  required  when  general  issue  taken  in  court,  D.  C.  Rule 

85,  86,  p.  412.  • 

in  lieu  of  replication,  D.  C.  Rule  88,  p.  418. 
of  trial,  argument,  or  hearing,  D.  C.  Rule  120, 121,  123, 138,  p.  418, 

419,  420. 
to  clerk,  to  produce  papers  at  the  trial,  D.  C.  Rule  122,  p.  418. 
of  hearing,  when  cause  dismissed  for  want  of,  D.  C.  Rule  123,  p. 
419. 
when  not  required,  D.  C.  Rule  85, 170,  p.  412,  426. 
of  exceptions,  D.  C.  Rule  138,  134,  p.  420. 
of  motion  to  dismiss  libel,  D.  C.  Rule  187,  p.  421. 
of  giving  stipulation,  D.  C.  Rule  41,  158,  p.  405,  423. 
of  taxation  of  costs,  D.  C.  Rule  158,  p.  424. 
of  appeal,  D.  C.  Rule  151,  p.  428. 

to  be  published  in  summary  proceedings,  D.  C.  Rule  171,  p.  426.    ^ 
how  served  oh  proctors,  or  attorneys  not  living  in  the  city  of  New 
York,  D.  C.  Rule  121,  238,  p.  418,  429. 
oath,  to  libel,  D.  C.  Rule  3,  p.  899. 

of   party,   when   required   to  pleadings,  D.  C.  Rule  4,  87,  91,  p 
399,  418. 
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oath,  of  proctor,  or  attorney,  when  allowed,  D.  C.  Rule  93,  p.  414. 
of  calumny,  not  required,  D.  C.  Rule  102,  p.  415. 
clerk  authorized  to  take,  D.  C.  Rule  159,  p.  424. 
party,  when  deemed  in  court,  on  return  of  process,  D.  C.  Rule  18,  p.  401. 
claimant,  who  entitled  to  appear  as,  D.  C.  Rule  74,  p.  411. 
new,  how  made,  D.  C.  Rule  147,  148,  149,  p.  432. 
perishable  property,  sale  of,  D.  C.  Rule  186,  p.  429. 
petition,  to  state  what,  D.  C.  Rulel,  p.  399. 

when  need  not  be  sworn  to,  D.  C.  Rule  5,  p.  399. 
pleadings,  regulations  as  to,  D.  C.  Rule  1,  3,  5,  6,  75,  76,  88, 179,  184,  p. 

399,  411,  413,  428. 
plea,  to  informations,  D.  C.  Rule  187,  188,  p.  429. 

special,  when  not  necessary,  D.  C.  Rule  76,  p.  411. 
possessory  suits,  delivery  of  property  in,  D.  C.  Rule  70,  p.  410. 
process,  not  to  issue  till  pleading  is  filed,  D.  C.  Rule  2,  p.  399. 

when  returnable,  D.  C.  Rule  11,  170,  181,  p.  400,  426,  428. 
in  commencing  suits,  D.  C.  Rule  13,  14,  15,  p.  400,  401. 
for  arrest  of  person,  D.  C.  Rule  16,  17,  p.  401. 
on  return  of,  when  party  deemed  in  court,  D.  C.  Rule  18,  p.  401. 
proceedings  on,  when  returned,  *'  served  pereonally,"  D.  C.  Rule 

18,  56,  p.  401,  408. 
"not  served  personally,''  D.  C. 
Rule  19,  20,  p.  401. 
of  foreign  attachment,  D.  C.  Rule  28,  20,  30,  31,  p.  403. 
^  return  of,  D.  C.  Rule  18,  31,  32,  33,  34,  p.  401,  403,  404. 

not  to  issue,  without  stipulation  for  costs,  D.  C.  Rule  44,  p.  406. 
for  execution  of  decree,  D.  C.  Rule  145,  146,  p.  422. 
final,  D.  C.  Rule  146,  p.  422. 

on  informations,  D.  C.  Rule  181,  182,  183,  189,  p.  428,  439. 
not  more  than  one  to  issue  against  master,  or  owners,  for  wages, 
D.  C.  Rule,  June  Term,  1849,  p.  431. 
procheinami,  how  appointed,  D.  C.  Rule  141,  p.  421. 
proclamation,  default  on,  D.  C.  Rule  35,  p.  404. 
proctor,  to  bp  indemnified  by  co-libellants,  D.  V.  Rule  9,  p.  400. 

notice  to,  that  stipulation  be  carried  out,  D.  C.  Rule  42,  p.  405. 

when  not  residing  in  city  of  New  York,  D.  C.  Rule 
123,  238,  p., 41 9,  429. 
when  allowed  to  verify  pleadings,  D.  C.  Rule  93,  p.  414. 
how  admitted,  D.  C.  Rule  163,  p.  425. 
property,  how  delivered  from  arrest,  D.  C.  Rule  43,  65,  68,  69,  p.  405,  409, 

410. 
in  possessory  suits,  D.  C.  Rule  70,  p.  410. 
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property,  account  of  sales  of,  to  be  filed,  D.  C.  Rule  157,  p.  424. 
publication  of  notice  of  arrest  of  property,  D.  C.  Rule  46,  p.  406. 

sale  of  property,  D.  C.  Rule  48,  p.  407. 
in  summary  proceedings,  D.  C.  Rule  170,  171,  p.  426. 
reference,  on  decree,  to  ascertain  amount  due,  D.  C.  Rule  128  to  135,  p.  419, 
420. 
•     replications,  D.  C.  Rule  75,  88,  p.  411,  413. 

reports  of  commissioners,  when  and  how  filed,  D.  C.  Rule,  Dec.  1,  1847, 

p.  430. 
exceptions  to,  how  filed,  D.  C.  Rule,  Dec.  1, 
1847,  p.  430.   ; 
re-taxation  of  costs,  D.  C.  Rule  158,  p.  424. 
review,  libel  of,  D.  C.  Rule  156,  p.  424. 
rules,  of  course  and  by  consent,  how  entered,  D.  C.  Rule  162,  p.  425. 

of  circuit  court  and  of  New  York  supreme  court,  when  to  govern, 

D.  C.  Rule  240,  p.  430. 
effect  of  arranging  under  different  heads  of  practice,  D.  C.  Rule  241 , 
p.  430. 
sale,  writs  of,  when  returnable, ^D.'C.^Rule  11,  p.  400. 

publication  of  notice  of,  D.  C.  Rule  47,  48,  p.  406,  407. 
account  of,  to  be  filed,  D.  C.  Rule  157,  p.  424. 
of  perishable  property,  D.  C.  Rule  186,  Feb.  7,  1868,  p.  429,  434. 
when  directed  on  interlocutory  decrees,  D.  C.  Rule,  Feb.  7,  1863,  p. 
.434. 
salvors,  may  join  as  co-libellants,  D.  C.  Rule  10,  p.  400. 

when  not  required  to  give  stipulation  for  costs,  D.  C.  Rule  45, 
April  16,  1847,  p.  406,  430. 
satisfaction  of  judgments,  D.  C.  Rule  159,  161,  p.  424,  425. 
seamen  may  join  as  co-libellants,  D.  C.  Rule  8,  9,  p.  400. 

when  not  required  to  give  stipulation  for  costs,  D.  C.  Rule  45, 
April  16,  1847,  June  Term,  1849,  p.  406,  430,  431. 
special  sessions,  D.  C.  Rule  12,  138,  139,  p.  400,  421. 
stay  of  proceedings,  on  commissions,  D.  C.  Rule  105,  107^  p.  416. 

on  decree,  D.  C.  Rule  151,  p.  423. 
stipulations,  for  costs,  on  attachment  in  personam  or  citation,  D.  C.  Rule 

17,  p.  401. 
to  be  taken  by  clerk,  or  commissioner,  D.  C.  Rule  37,  p.  404. 
conditions  of,  D.  C.  Rule  21,  38,  ,42,  59,  June  Term,  1849,  p. 

402,  405,  408,  431. 
amount  of,  D.  C.  Rule  21,  39,  65,  June  Term,  1849,  p.  402, 

405,  409,  431. 
to  marshal  on  arrest,  D.  C.  Rule  21,  22,  23,  24,  40,  p.  402, 405. 
how  discharged,  or  mitigated,  D.  C.  Rule  40,  143,  p.  405,  421. 
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stipulations,  to  be  registered  with  clerk,  D.  C.  Bule  43,  p.  406. 

for  costs,  when  required,  and  when  not,  D.  C.  Role  44,  45. 
140,  April  16,  1847,  June  Tenn,  1849,  p.  406,  421,  430,  431. 
motions  for  greater,  or  more  secure,  D.  C.  Rule  55,  p.  408. 
enforcement  of,  on  default,  D.  C.  Rule  56,  p.  408. 
on  arrest  of  defendant,  how  discharged,  D.  C.  Rule  57,  58. 

p.  408. 
by  whom  to  be  executed,  D.  C.  Rule  59,  p.  408. 
in  possessory  suits,  D.  C.  Rule  70,  p.  410. 
default  for  not  putting  in,  D.  C.  Rule  92,  p.  413. 
decree  upon,  D.  C.  Rule  144,  p.  422. 
on  making  new  parties.  D.  C.  Rule  149,  p.  422. 
on  appeal,  D.  C.  Rule  152,  p.  423. 
on  informations,  D.  C.  Rule  186,  p.  429. 
must  be  filed,  before  party  can  except  to  report,  D.  C.  Rule, 

Dea  1,  1847,  p.  430. 
by  respondent,  in  suit  for  wages,  D.  C.  Rule,  June  Term,  1849, 

p.  431. 
approval  of  judge  to,  how  obtained,  D.  C.  Rule,  Oct.  1, 1867, 
p.  432. 
suits,  how  joined  or  consolidated,  D.  C.  Rule  103,  p.  416. 

when  one  to  abide  by  decision  rendered  in  another,  D.  C.  Rule  104, 

p.  416. 
ill  foi^ma  pauperis,  D.  C.  Rule  142,  143,  p.  421. 
summary  proceedings,  D.  C.  Rule  164  to  178,  June  Term,  1849,  p.  425,  426, 

427,  431. 
simimons,  in  suits  in  personam  for  wages,  D.  C.  Rule,  June  Term,  1849,  p. 

431. 
supreme  court  of  Kew  York,  rules  of,  when  to  goyem,  D.  C.  Rule  240,  p. 

430. 
sureties,  to  stipulations,  sufficiency  of,  how  decided,  D.  0.  Rule  37,  p.  404. 
notice  of  justification  of,  D.  C.  Rule  41,  Oct  1,  1867,  p.  405,  432. 
decree  against,  D.  C.  Rule  42,  144,  p.  405,  422. 
motions  for  better,  D.  C.  Rule  55,  p.  408. 
number  of,  D.  C.  Rule  59,  p.  408. 

may  reside  in  eastern  district,  D.  C.  Rule,  April  26,  1865,  p.  434. 
supplementary  matters,  how  connected  with  original  pleading,  D.  C.  Rule 

7,  p.  400. 
taxation  of  costs,  D.  C.  Rule  158,  159,  160,  p.  424. 
tender,  must  be  deposited  in  court,  D.  C.  Rule  72,  p.  411. 

must  include  costs,  D.  C.  Rule  73,  p.  411. 
testimony,  how  taken  in  open  court,  D.  C.  Rule  124,  125,  p.  419. 
how  settled,  D.  C.  Rule  126,  127,  p.  419. 
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testimony,  when  taken  by  question  and  answer,  questions  to  be  numbered, 
D.  C.  Rule,  Nov.  10,  1868,  p.  436. 
what  Dica  voce,  to  be  included  in  record  to  be  transmitted  on 

appeal,  D.  C.  Rule,  Nov.  17,  1868,  p.  436. 
fees  of  clerk,  on  taking,  in  open  court,  D.  C.  Rule,  Nov.  17, 
1868,  p.  436. 
trustee,  attachment  of  funds  in  hands  of,  D.  C.  Rule  29,  30,  31,  p.  403. 
venditioni  exponas,  writ  of,  adopted  as  final  process,  D.  C.  Rule  146,  p.  422. 
verification  of  pleadings,  when  required,  D.  C.  Rule  3,  p.  399. 

by  whom  to  be  made,  D.  C.  Rule  4,  93,  p.  399, 

414. 
when  not  required,  D.  C.  Rule  5,  p.  399. 
viva  voce  testimony,  how  taken,  D.  C.  Rule  124,  125,  p.  419. 

how  settled,  D.  C.  Rule  126,  127,  p.  419. 
warrants,  to  arrest,  bail  on,  D.  C.  Rule  21,  22,  23,  24,  p.  402. 

proceedings  on,  D.  C.  Rule  25,  p.  402. 
to  attach  property,  D.  C.  Rule  25,  26,  p.  402. 
witnesses,  exceptive  allegations  to,  D.  C.  Rule  117,  118,  p.  418. 

commissions  to  take  testimony  of,  D.  C.  Rule  105  to  118,  p.  416, 

417,  418. 
depositions  of,  how  filed  and  opened,  D.  C.  Rule  113  to  116,  p. 

417,  418. 
objections  to  depositions  of,  when  deemed  waived,  D.  C.  Rule 

113  to  116,  p.  417,  418. 
depositions  of,  in  perpetuam  rei  memoriam,  D.  C.  Rule  119,  p. 

418. 
fees  of,  in  summary  proceedings,  D.  C.  Rule  176,  p.  427. 
writs,  for  sale  of  property,  when  returnable,  D.  C.  Rule  11,  p.  400. 

of  fleri  facias  and  venditioni  exponas  adopted  as  final  process,  D.  C. 
Rule  146,  p.  422. 
rules  of  —  eastern  district     Vide  Eastern  District. 

northern  district     Vide  Northern  District. 
DOCKAGE,  §  283. 
DROITS, 

of  the  admiralty,'  none  in  the  U.  S.,  §  33. 
DUPLICITY, 

pleadings  may  be  double,  §  482. 
DUTIES, 

collection  of,  not  a  cause  of  admiralty  jurisdiction,  §  803a. 
EASTERN  DISTRICT, 

circuit  court — rules  of,  p.  463. 

district  court  —  rules  of. 

account  of  property  sold,  to  be  returned  by  marshal.  Rule  77,  p.  478. 
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advocates  and  proctors,  how  admitted,  Rule  82,  p.  479.- 
answer,  how  verified,  Rule  1,  p.  464. 

in  possessory  actions,  when  to  be  filed,  Rule  5,  p.  465. 

none  received,  unless  stipulation  for  costs  entered  into.  Rule  22^  p. 

469. 
defence,  how  made  by,  Rule  37,  p.  472. 

by  the  U.  S.,  not  to  be  sworn  to  —  not  to  be  excepted  to  for  in- 
sufiicietocy,  Rule  38,  p.  472. 
appeal,  party  not  held  to  enter  till  decree  is  in  condition  to  be  executed. 
Rule  71,  p.  477. 
must  be  entered  within  ten  days  from  rendering  decree  to  stay 

execution.  Rule  72,  p.  477. 
to  be  entered  by  notice  to  clerk  and  opposite  proctor.  Rule  72,  p. 

477. 
within  ten  days  after  notice  of,  appellant  to  give  security  for  dam- 
ages and  costs.  Rule  73,  p.  477. 
if  security  not  given  on,  decree  may  be  executed,  Rule  73,  p.  477. 
notice  of  sureties  and  time  and  place  of  giving  stipulation  to  be 

given,  Rule  74,  p.  478. 
proceedings  to  be  transmitted  to  circuit  court,  to  be  transcribed 

within  thirty  days  after  entry  of.  Rule  75,  p.  478. 
on  default  so  to  do,  decree  may  be  executed.  Rule  75,  p.  478. 
appearance,  none  received  unless  stipulation  for  costs  entered  into,  Rule 

22,  p.  469. 
appraisement,  of  property  seized  on  behalf  of  the  U.  S.,  how  obtained. 

Rule  27,  p.  470. 
arrested  at  suit  of  an  individual,  how  obtained. 
Rule  28,  p.  470. 
discharge  of  property  without,  when  and   how  obtained. 

Rule  81,  p.  470. 
no  property  released  upon,  till  costs  and  charges  paid  into 
court,  Rule  32,  p.  471. 
appraisers,  how  appointed  and  sworn,  Rule  28,  29,  p.  470. 

duties  and  fees  of.  Rule  29,  30,  p.  470. 
arrest,  process  for,  when  not  issued  except  on  mandate  of  judge,  Rule  7,  p. 
465. 
warrant  of,  when  issued  by  clerk.  Rule  8,  p.  4651 
to  express  what,  Rule  8,  p.  465. 
amount  of  bail  to  be  endorsed  on.  Rule  8,  p.  4^. 
not  to  issue  till  stipulation  for  costs  filed.  Rule  8,  p. 
465. 
when  order  granted  that  libellant  show  cause  tJi^tcLnter  why  it  should 
not  be  vacated,  Rule  15,  p.  467. 


INDEX.  745 

EASTERN  mSTmCT  ^  continued, 

arrest,  property  under,  how  discharged  on  stipulation,  Rule  17,  18,  p.  408. 
of  property  by  attachment  in  retn^  notice  of  how  published,  con- 
tents of,  Rule  24,  p.  469. 
attachment,  in  personam,  when  issued  by  clerk,  Rule  8,  p.  465. 

to  express  what.  Rule  8,  p.  465. 
not  to  issue  till  stipulation  for  costs  filed.  Rule  8,  p.  465. 
in  personam,  amount  of  bail  to  be  endorsed  on.  Rule  8,  p. 

465.  • 

against  credits  or  effects,  requisites  of  libel  to  obtain,  Rule 

9,  p.  466. 
to  contain  what.  Rule  9,  p.  466. 
proceedings  on,  Rule  9,  p.  466. 
default  by  respondent  on,  Rule  9,  p.  466. 
court  may  order  property  attached  to  be  brought  into  court, 

Rule  10,  p.  466. 
on  return  of,  garnishees  to  file  s"wom  statement  of  property  in 

tlieir  hands,  proceedings  on,  Rule  11,  p.  466. 
service  of,  when  property  named  in,  is  not  delivered  to  mar- 
shal or  is  denied  to  be  property  of  party.  Rule  12,  p.  467. 
when  order  granted  that  libellant  show  cause  instanter,  why 
it  should  not  be  vacated,  Rule  15,  p.  467. 
bail,  amount  of,  to  be  endorsed  on  attachment  in  personam,  Rule  8,  p. 

465. 
bills  of  costs,  how  and  by  whom  taxed,  Rule  78,  79,  80,  p.  478,  479. 
bonding  property.  Rule  17, 18,  p.  468. 
calendar,  how  made  up,  Rule  8i],  p.  479. 

notice  of  placing  cause  on,  to  be  given  by  clerk.  Rule  83,  p. 

479. 
when  called.  Rule  88,  p.  479. 
by  consent  or  order  of  court,  cause  may  be  omitted  from.  Rule 

84,  p.  479. 
at  any  term  when  none  made  up,  application  may  be  made  to 
have  cause  heard  on  a  day  to  be  designated,  Rule  85,  p.  480. 
charges  of  marshal,  how  paid.  Rule  77,  p.  478. 
citation,  not  to  issue  till  stipulation  for  costs  filed.  Rule  8,  p.  465. 
claim,  none  received  unless  stipulation  for  costs  entered  into.  Rule  22,  p. 
469. 
no  party  can  intervene  by,  without  proof  of  interest  —  proof  to  be 

what.  Rule  86,  p.  472. 
defence  how  made  by.  Rule  87,  p.  472. 

by  the  U.  S. ,  not  to  be  sworn  to  —  not  to  be  excepted  to  for  insuffi- 
ciency. Rule  38,  p.  472. 
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derk,  to  keep  an  admiralty  register,  Rule  21,  p.  469. 
powers  of,  Rule  79,  80,  81,  p.  478,  479. 
powers  of  deputies  of.  Rule  80,  p.  479. 
exemplifications  of  records  and  files  of  court  to  be  certified  by.  Rule 

80,  p.  479. 

when  to  enter  satisfaction  of  judgment  in  behalf  of  the  U.  S,,  Rule 

81,  p.  479. 

to  give  notice  of  placing  cause  on  calendar.  Rule  83,  p.  479. 
commissions,  regulations  concerning,  Rule  44,  45,  46,  47,  50,  p.  473,  474. 
exceptions  to  credibility  or  competency  of  witnesses  exam- 
ined on,  Rule  55,  p.  475. 
commissioner,  report  of,  how  excepted  to.  Rule  61,  62,  p.  475,  476. 
co-libellant,  who  may  be  admitted  to  prosecute  as.  Rule  3,  p.  464. 
consent,  when  no  decree  to  be  entered  by,  unless  publication  has  been  duly 

made.  Rule  14,  p.  467. 
costs,  stipulation  for,  to  be  entered  into,  before  appearance,  claim,  or  an- 
swer received,  Rule  22,  p.  469. 
when  need  not  be  given  in  suits  for  seamen^s  wages 

or  salvage,  Rule  23,  p.  469. 
when  will  be  ordered  in  such  suits,  or  property  dis- 
charged, Rule  23,  p.  469. 
and  charges  to  be  paid  into  court  before  property  released  upon  ap- 
praisement, Rule  32,  p.  471. 
tender  must  include  accrued  taxable.  Rule  35,  p.  471. 
stipulation  for,  to  be  given  by  guardian  ad  litem,  Rule  63,  p.  476. 

by  prochein  ami,  Rule  64,  p.  476. 
and  damages,  security  for,  on  appeal.  Rule  73,  74,  p.  477,  478. 
bills  of,  how  and  by  whom  taxed,  Rule  78,  79,  80,  p.  478,  479. 
death  of  parties,  proceedings  on,  Rule  68,  p.  477. 

decree,  when  none  entered  by  default  or  consent,  unless  publication  has 
been  duly  made.  Rule  14,  p.  467. 
when  rendered  in  one  cause  upon  decision  in  another,  Rule  43,  p. 

473. 
proceedings  on,  when  not  stayed  by  appeal  and  not  satisfied  in 

ten  days  after  notice  of,  Rule  66,  p.  476. 
summary,  when  issued  against  stipulators.  Rule  66,  p.  476. 
default,  by  garnishee.  Rule  9,  11,  p.  466. 

by  respondent  on  attachment.  Rule  9,  p.  466. 

when  no  decree  to  be  entered  by,  unless  publication  has  been  duly 

made,  Rule  14,  p.  467. 
by  defendant,  proceedings  on.  Rule  26,  p.  469. 
depositions,  taken  under  commission,  or  otherwise,  regulations  concerning, 

Rule  51,  p.  474. 
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depositions,  how  opened  and  effect  of  opening,  Rule  52,  53,  54,  p.  474. 

exceptions  to  credibility  or  competency  of  witnesses  examined 

on,  Rule  55,  p.  475. 
in  perpetuam  rei  memoriam,  how  taken,  Rule  50,  p.  475. 
discharge  of  property  withouf  appraisement,  when  and  how  obtained,  Rule 

81,  p.  470. 
under  arrest,  how  obtained.  Rule  88,  p.  471. 
in  possessory  and  petitory  suits,  how  obtained,  Rule 
33,  34,  p.  471. 
exceptions,  regulations  concerning.  Rule  37,  39,  40,  41,  42,  p.  472,  473. 

for  insufficiency,  cannot  be  taken  to  claim  or  answer  by  the  U. 

S.,  Rule  38,  p.  472. 
to  credibility  or  competency  of  witnesses  examined  on  deposi- 
tion or  commission,  Rule  55,  p.  475. 
to  report  of  clerk  or  commissioner,  Rule  61,  62,  p.  475,  476. 
execution,  when  issued  against  stipulators,  Rule  66,  p.  476. 

how  discharged.  Rule  66,  p.  476. 
exemplifications  of  records  and  files  of  court,  to  be  certified  by  clerk.  Rule 

80,  p.  479.  • 

forma  pauperis,  suits  in,  Rule  65,  p.  476. 
garnishee,  to  be  cited,  Rule  9,  p.  466. 

default  by.  Rule  9,  11,  p.  466. 

on  return  of  attachment,  to  file  sworn  statement  of  property  in 

his  hands,  Rule  11,  p.  466. 
proceedings  required  of.  Rule  11,  p.  466. 
may  be  examined.  Rule  11,  p.  466. 

service  of  attachment  on,  when  property  named  is  not  delivered 
to  marshal  or  is  denied  to  be  property  of  party,  Rule  12,  p. 
467. 
guardian  ad  litem,  how  appointed.  Rule  63,  p.  476. 

to  give  stipulation  for  costs.  Rule  63,  p.  476. 
hexiring,  of  possessory  actions,  when  fixed,  Rule  5,  p.  465. 
infants,  may  sue  by  procliein  ami.  Rule  64,  p.  476. 
interrogatories,  regulations  concerning,  Rule  48,  49,  50,  p.  474. 
issue,  note  of,  none  required.  Rule  83,  p.  479. 
judge,  notes  of,  may  be  used  as  if  taken  by  clerk.  Rule  58,  p.  475. 

approval  of,  to  sufficiency  of  sureties  to  stipulations,  how  obtained, 
Jlule  18,  p.  468. 
judgments,  by  whom  signed,  Rule  79,  80,  p.  478,  479. 

in  behalf  of  the  U.  S.,  how  satisfied,  Rule  81,  p.  479. 
justification  by  sureties  to  stipulations.  Rule  16,  18,  74,  86,  p.  468,  478, 

480. 
.libel,  how  verified.  Rule  1,  p.  464. 
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libel,  to  be  plainly  engrossed,  Rule  2,  p.  464. 

requisites  of,  to  obtain  attachment  against  credits  or  effects.  Rule  9, 

p.  466. 
of  review,  when  entertained,  Rule  76,  p.  478. 
marshal,  when  to  return  process,  Rule  13,  p.  467. 

proceedings  against,  on  failure  to  return,  Rule  13,  p.  467. 
return  of,  to  process  in  rem^  to  express  what,  Rule  13,  p.  467. 
to  pay  over  money  coming  into  his  hands  to  clerk,  with  statement 

of  his  charges,  etc..  Rule  77,  p.  478. 
charges  of,  how  paid,  Rule  77,  p.  478. 
to  return  account  of  property  sold.  Rule  77,  p.  478. 
how  discharged  from  responsibility,  when  bail  taken,  Rule  86,  p. 
480. 
notes  of  judge  or  a  stenographer  may  be  used  as  if  taken  by  clerk.  Rule 

58,  p.  475. 
note  of  issue,  none  required.  Rule  83,  p.  479.  • 

notice,  by  publication,  not  required  in  possessory  actions  unless  ordered. 
Rule  5,  p.  485. 
of  motion,  how  called  on  return  day,  proceedings  on.  Rule  6,  p. 

465. 
of  arrest  of  property  by  attachment  in  rern,  how  published,  con- 
tents of.  Rule  24,  p.  469. 
of  sale  of   property  after  condemnation  in  rem,  how  published. 

Rule  25,  p.  469. 
of  trial,  none  required.  Rule  83,  p.  479. 
orders,  to  show  cause,  how  called  on  return  day,  proceedings  on.  Rule  6, 
p.  465. 
of  course,  and  when  there  is  no  opposition,  how  entered,  Rule  6,  p. 
465. 
papers  to  be  filed,  to  be  plainly  engrossed.  Rule  2,  p.  464. 
parties,  proceedings  on  death  of.  Rule  68,  p.  477, 
new,  how  made.  Rule  68,  69,  70,  p.  477. 
petitory  suits,  property  detained  in,  how  discharged,  Rule  33,  34,  p.  471. 
possessory  actions,  process  in,  to  be  made  returnable  when,  Rule  5,  p.  465. 

answer  in,  when  to  be  filed.  Rule  5,  p.  465. 
hearing  of,  when  fixed.  Rule  5,  p.  465. 
no  property  seized  in,  discharged  without  order  of  court. 

Rule  5,  p.  465. 
notice  by  publication  in,  not  required  unless  ordered. 

Rule  5,  p.  465. 
property  detained  in,  how  discharged.  Rule  33,  p.  471. 
when  property  not  delivered  after  decree  in,  Rule  34,  p. 
471. 
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process,  to  be  made  returnable  when,  Rule  4,  p.  465. 

in  possessory  actions,  to  be  made  returnable  when.  Rule  5,  p.  465. 

how  called  on  return  day,  proceedings  on,  Rule  6,  p.  465. 

in  personam  for  arrest,  when  not  issued  except  on  mandate  of 

judge.  Rule  7,  p.  465. 
when  to  be  returned  by  marshal.  Rule  13,  p.  467. 
proceedings  against  marshal,  on  failure  to. return.  Rule  13,  p.  467. 
in  rem,  return  of  marshal  on,  to  express  what,  Rule  18,  p.  467. 

none  issued,  till  stipulation  for  costs  entered  into.  Rule  22, 
p.  469. 
prochein  ami,  infants  may  sue  by,  Rule  64,  p.  476. 
proctors  and  advocates,  how  admitted.  Rule  82,  p.  479. 
register,  admiralty  to  be  kept  by  clerk.  Rule  21,  p.  469. 
report  of  clerk  or  commissioner,  how  excepted  to.  Rule  61,  62,  p.  475, 

476. 
return  day,  Wednesday  to  be  general,  Rule  4,  p.  465. 

process  to  be  made  returnable  on,  Rule  4,  p.  465. 
process,  orders  to  show  cause  and  notices  of    motion,  how 
called  on,  proceedings  on.  Rule  6,  p.  465. 
review,  libel  of,  when  entertained.  Rule  76,  p.  478. 
sale  of  property  after  condemnation  in  rem,  notice  of,  how  published,  Rule 

25,  p.  469. 
salvage,  who  may  be  joined  as  co-libellants  in  suits  for.  Rule  8,  p.  464. 

when  stipulation  for  costs  need  not  be  given  in  suits  for,-  Rule  28, 

p.  469. 
when  stipulation  for  costs  will  be  ordered  or  property  discharged. 
Rule  23,  p.  469. 
satisfaction  of  judgment  in  behalf  of  U.  8.,  Rule  81,  p.  479. 
seamen^s  wages,  who  may  be  joined  as  co-libellants  in  suits  for.  Rule  3,  p. 

464. 
property  under  arrest  in  suits  for,  how  discharged.  Rule 

17, 18,  p.  468. 
when  stipulation  for  costs  need  not  be  given  in  suits  for, 

Rule  23,  p.  469. 
when  stipulation  for  costs  will  be  ordered,  or  property  dis- 
charged. Rule  23,  p.  469. 
discharge  of  property  without  appraisement,  in  suits  for. 
Rule  31,  p.  470. 
special  sessions,  Wednesday  appointed.  Rule  4,  p.  465. 

may  be  opened  at  any  time,  by  judge.  Rule  67,  p.  476. 
statement  of  testimony,  how  settled.  Rule  59,  60,  p.  475. 
stenographer,  notes  of,  may  be  used  as  if  taken  by  clerk.  Rule  58,  p.  475. 
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stipulation,  for  costs,  attachment  or  citation  not  to  issue  till  filed,  Rule  8, 
p.  465. 
how  taken.  Rule  10,  p.  468. 

property  under  arrest,  how  discharged  on,  Rule  17,  18,  p.  468. 
approval  of  judge  to  sufficiency  of  sureties  to,  how  obtained. 

Rule  18,  p.  468. 
by  whom  to  be  executed,  Rule  19,  p.  468. 
to  contain  what.  Rule  19,  p.  468. 
in  cases  of,  any  party  in  interest  may  move  for  better  security. 

Rule  20,  p.  468. 
for  costs,  to  be  entered  into  before  appearance,  claim  or  answer 
received.  Rule  22,  p.  469. 
when  need  not  be  given  in  suits  for  seamen's  wages 

or  salvage,  Rule  23,  p.  469. 
when  will  be  ordered  in  such  suits  or  property  dis- 
charged. Rule  23,  p.  469. 
to  be  given  by  guardian  ad  litem,  Rule  63,  p.  476. 
usual,  may  be  mitigated  or  modified.  Rule  65,  p.  476. 
justification  by  sureties  to,  Rule  16,  18,  74,  86,  p.  468,  478, 
480. 
sureties  to  stipulations,  justification  by.  Rule  16,  18,  74,  86,  p.  468,  478, 

480. 
tender,  must  be  deposited  in  court,  and  include  accrued  taxable  costs,  Rule 

35,  p.  471. 
testimony,  viva  voce,  given  in  open  court,  how  taken,  Rule  57,  p.  475. 

statement  of,  how  settled,  Rule  59,  60,  p.  475. 
trial,  no  notice  of,  required,  Rule  83,  p.  479. 

United  States,  libels,  claims  and  answers  in  behalf  of,  need  not  be  verified. 

Rule  1,  38,  p.  464,  472. 
claim  or  answer  by,  not  to  be  excepted  to  for  insufficiency^ 

Rule  38,  p.  472. 
not  to  file  stipulation  for  costs,  Rule  8,  22,  p.  465,  469. 
judgment  in  behalf  of,  how  satisfied.  Rule  81,  p.  479. 
viva  voce  testimony  given  in  open  court,  how  taken,  Rule  57,  p.  475. 
EDWARD  L, 

ordinances  of,  §  55  to  59,  64,  65. 
ELIZABETH, 

agreement  in  time  of,  §  75. 
ENGLISH  ADMIRALTY,  §  46  to  114. 
ancient  jurisdiction  of,  §  40  to  73,  110. 

jurisdiction  of,  derived  not  from  statute,  but  prerogative,  §  47.*] 
commission  of  the  admiral,  §  48,  49,  50. 
agreement  of  1575,  §  76. 
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articuU  admiralitatis,  §  82. 
resolutions  of  judges  in  time  of  Charles  L,  §  91. 
strife  with  common-law  courts,  §  74  to  110. 
.  jurisdiction  of,  restricted  by  prohibition,  §  110. 

ancient  jurisdiction  of,  restored,  p.  59  note,  150  note. 

act  of  the  republican  parliament  concerning,  §  100,  101,  102. 

modem  jurisdiction  of,  §  81,  91,*  103  to  107,  p.  150  note. 

at  the  time  of  the  American  revolution,  §111  to  113. 

jurisdiction  of,  then  very  limited,  §  111. 

no  reason  for  conferring  that  jurisdiction  on  the  U.  S.  government,  §111, 
190. 

decisions  of,  not  authority  on  questions  of  jurisdiction,  §  257,  261, 

general  maritime  law,  the  only  guide,  §  262. 

looked  upon  with  jealousy,  §  6. 

no  jurisdiction  over  material  men,  §  269. 
ENGLISH  DECISIONS, 

not  authority  on  jurisdiction,  §  257  to  261. 

many  cases  in  our  courts,  decided  on  authority  of,  §  258. 

weight  of  authority  against  such  cases,  §  258,  259,  260. 
ENROLMENT  OF  DECREE,  §  554. 
EQUITABLE  JURISDICTION  OF  THE  ADMIRALTY,  §  41,  42,  329. 

has  not  the  characteristic  powers  of  a  court  of  equity,  §  263a,  829. 

decides  on  equitable  principles,  §  329. 

equity  characterizes  the  practice,  §  358. 

indulgent  in  regard  to  matters  of  form,  §  466. 
ETYMOLOGY, 

of  admiral,  admiralty,  maritime,  naval,  nautical,  §  38,  189,  213,  p.  117 
note. 
EVIDENCE,  §  517a  to  538. 

objections  to,  must  be  made  at  the  hearing,  §  517a. 

pleadings,  §  518. 

answers,  §  519. 

depositions  de  "bene  ease,  §  520  to  530. 

commission  dedimtts  potestatem,  §  531,  532. 

letters  rogatory,  §  533. 

parties,  §  534  to  538. 

master,  §  535. 

rules  of  the  state  laws,  as  to  competency  of,  adopted  in  admiralty,  §  517a, 
534,  535. 

suppletory  oath,  §  536. 

decisory  oath,  §  588. 

testimony  in  district  court,  taken  down  by  derk,  §  527,  Ad.  Rule  51,  p 
879. 
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testimony  may  be  used  on  appeal,  §  527,  Ad.  Rule  51,  p.  379. 
when  testimony  taken  down  by  question  and  answer,  questions  to  be  num- 
bered, C.  C.  Rule,  Nov.  10,  1868,  p.  398. 
what  statement  of  testimony  in  record  from  district  court,  not  considered 

on  hVaring  in  circuit  court,  C.  C.  Rule,  Xov.  17,  1868,  p.  398. 
acts  concerning,  p.  496. 
EXCEPTIONS,  §  368,  466  to  471. 

may  be  taken  for  what.  Ad.  Rule  36,  p.  375. 

effect  of,  if  allowed.  Ad.  Rule  36,  p.  375. 

to  the  libv?!,  §  466  to  469,  D.  C.  Rule  94,  95,  p.  414. 

to  claim  and  answer,  §  466,  470,  D.  C.  Rule  96,  97,  98,  p.  414,  415. 

to  interrogatories,  and  answers  to  them,  §  466,  470,  479,  D.  C.  Rule  101,  p. 

415. 
to  report  of  commissioner,  §  466,  D.  C.  Rule  133,  134,  Dec.  1,  1847,  p.  420, 

430. 
to  depositions,  §  526. 

when  they  must  be  made,  or  considered  waived,  §  466. 
dilatory,  §  408. 
peremptory,  §  468. 
proceedings  on,  §  470,  471. 

when  taken  pro  confess}  agaiast  dsf  jndant.  Ad.  Rule  30,  p.  374. 
bill  of,  in  th3  supreme  court,  to  contain  what.  Ad.  Rule  4,  p.  368. 
whan  unnecessary,  D.  C.  Rule  76,  p.  411. 
to  pload'n^rH  and  reports  heard  on  Saturday,  D.  C.  Rule,  May  11,  18CS,  p. 

436. 
form  of,  dilatory  to  libel,  §  467. 

peremptory  to  libel,  §  469. 

by  libellants  to  commissioner's  report,  p.  666, 

by  defendant  to  commissioner's  report,  p.  666. 

to  libel,  for  misjoinder,  p.  667. 

to  answer,  for  scandal  and  impertinence,  p.  667. 

for  insufficiency,  p.  669. 
to  interrogatories  to  a  party  or  garnishee,  p.  669. 
to  answers  of  a  party  or  garnishee  to  interrogatories,  p.  670. 
to  depositions  ds  bene  ease^  p.  o70.    . 
EXCEPTIVE  ALLEGATIONS, 

as  to  witnesses,  to  be  filed  and  notice  given,  D.  C.  Rule  117,  p.  418. 

by  party  having  no  interest,  of  whom  answer  is  required,  D.  C.  Rule  80, 

p.  412. 
by  party  improperly  joined  as  defendant,  D.  C.  Rule  81,  p.  412. 
EXECUTION,  §  555  to  559. 

when  li  bell  ant  may  have.  Ad.  Rule  21,  p.  371. 
nature  of,  Ad.  Rule  21,  p.  371. 
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against  property  in  hands  of  garnishee,  §  460. 

against  garnishee,  §  460. 

process  for,  D.  C.  Rule  146,  p.  422. 

on  final  decree  for  payment  of  money,  to  be  in  nature  of  a  fieri  facias, 
§555. 

runs  through  the  state,  §  556. 

in  favor  of  the  government,  runs  through  the  XJ.  8.,  §  556. 

in  cases  in  rem,  to  be  a  venditioni  exponas,  §  557  to  559. 

duty  of  the  marshal  under,  §  559. 

stayed  ten  days  for  appeal,  D.  C.  Rule  152,  153,  154,  p.  428. 

in  cases  where  trial  by  jury  is  had,  D.  C.  Rule  189,  p.  429. 

form  of,  in  nature  of  tijieri  facias,  §  556,  p.  681. 

venditioni  exponas,  on  an  interlocutory  order,  in  a  case  of  salvage, 

p.  681. 
venditioni  exponas  on  a  libel  of  information,  p.  681. 
attachment  to  compel  defendant  to  perform  decree,  p.  681. 
marshal's  return  to,  p.  682. 
EXECUTORS  AND  ADMINISTRATORS,  §  385,  484,  485. 

may  be  admitted  to  prosecute  or  defend,  §  484,  485. 
EXEMPLIFICATION, 

of  records,  must  be  made  by  derk,  D.  C.  Rule  160,  p.  424. 
FEES.     Vide  Costs  and  Fbes. 
FIERI  FACIAS, 

writ  of,  adopted  as  final  process,  D.  C.  Rule  146,  p.  422, 
FISHERIES,  §  174,  241,  263,  277,  281,  298. 

form  of  libel  on  a  whaling  contract,  p.  586. 
FLORENCE, 

laws  of,  §  187. 
FORFEITURE,  §  301,  302,  303. 
FOREIGN, 

vessels,  §  272,  273. 

states  foreign  to  each  other,  §  24. 
FOREIGN  ATTACHMENT, 

Vide  Attachment. 
FORMS,  §  871,  p.  497  to  70a 

none  established,  §  371. 

convenient  and  useful,  §  37L 
7w^  Pbkcbdbnts. 
FRANCE,  §  45,  172. 

marine  ordinances  of,  justly  celebrated,  §  172. 

maritime  jurisdiction  of,  extensive,  §  172  to  176. 
FREIGHT,  §  286,  287,  288. 
FRESH  WATER,  §  151,  249. 

48 
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FURTHER  PROOF, 

in  circuit  court,  to  be  taken  by  deposition  or  commission—  how  taken.  Ad. 
Rule  50,  p.  878. 

in  supreme  court,  to  be  taken  by  commission,  S.  C.  Rule  12,  p.  385. 
GARNISHEES, 

must  be  named  in  libel,  §  407,  409,  410. 

attachment  of  property  in  hands  of,  §  425. 

property  of  non-resident  may  be  attached  in  hands  of,  §  425. 

must  be  cited  to  appear,  §  425  to  488. 

default  by,  §  438. 

must  appear  and  answer,  §  459,  Ad.  Rule  37,  p.  875. 

interrogatories  to,  §  459. 

may  be  made  personally  responsible,  §  459. 

if  he  deny  having  property,  libellant  may  reply,  §  459. 

regulations  concerning  attachment  of  property  in  hands  of,  D.  C.  Rule  29, 
30,  31,  p.  403. 
GENERAL  GOVERNMENT, 

not  modelled  upon  the  institutions  of  (j^reat  Britain,  §  29  to  32, 194. 

within  its  own  sphere,  original  and  independent,  §  25,  26,  27. 

limited  in  its  objects,  §  27. 

importance  of,  §  318. 
GENERAL  ISSUE, 

how  formed  by  a  claim,  D.  C.  Rule  82,  p.  412. 

by  an  answer,  D.  C.  Rule  83,  p.  412. 

in  place  of  a  demurrer,  D.  C.  Rule  84,  p.  412. 

proceedings  on,  when  joined  in  open  court,  D.  C.  Rule  85,  8(J,  p.  41 2. 

on  informations  in  rem,  D.  C.  Rule  187,  188,  p.  429. 
GENERAL  VIEW,  §  1  to  18. 
GENOA, 

laws  of,  §  187. 
GODOLPHIN,  §  103,  108. 
GRANTS, 

constitutional,  §  23  to  28. 
GREAT  BRITAIN, 

not  alluded  to  in  the  constitution,  §  80,  31,  192. 

government  of  the  U.  8.  not  modelled  upon  that  of,  §  29  to  32,  194. 
GUARDIAN, 

ad  litem,  D.  C.  Rule  140,  p.  421. 
GUIDON  DE  LA  MER,  §  185. 
HAMBURG, 

maritime  law  of,  §  187. 
HANSE  TOWNS, 

laws  of,  §  186. 
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HASTINGS, 

ordinances  at,  §  59. 
HEARING, 

or  trial,  S  513  to  540. 

ex  parte,  on  defanlt,  §  449,  514,  515. 

notice  of,  §  518,  D.  C.  Rule  120,  121,  123,  133,  p.  418,  419,  420. 

when  cause  dismissed  for  want  of,  D.  C.  Rule  123,  p.  419. 
when  not  required,  D.  C.  Rule  85,  170,  p.  412,  426. 
of  exceptions,  D.  C.  Rule  183,  134,  p.  420. 
notice  to  derk  to  produce  papers  at,  D.  C.  Rule  122,  p.  418. 
conduct  of,  subject  to  discretion  of  the  court,  §  515,  516,  540. 
limited  by  allegations  and  proofs,  §  517. 
further  proof,  §  540,  Ad.  Rule  50,  8.  C.  Rule  12,  p.  878,  885. 
how  conducted  usually,  §  517,  527. 
evidence,  §  518. 
pleadings,  §  518. 
answers  to  interrogatories,  §  519. 
de{>ositions,  §  520. 

in  circuit  court  on  appeal,  is  a  new  trial,  §  598,  594. 
notice  of,  on  appeal  in  circuit  court,  C.  C.  Rule  127,  p.  895. 
when  proceeded  with  in  circuit  court,  C.  C.  Rule  132,  p.  395. 
course  of,  on  appeal,  §  594. 
HIGH  AND  LOW  WATER  MARK,  §  48,  50,  56,  57,  59,  64,  68,  71. 

VideTiDK, 
HYPOTHECATION,  §  290,  291,  292,  298. 

parties  in  cases  of,  §  898,  894,  896,  Ad.  Rule  17,  18,  p.  870,  871. 
ICELAND, 

laws  of,  §  187. 
IMPRISONMENT, 
false,  §  809. 

for  debt  abolished,  §  424,  Ad.  Rule  48,  p.  878. 
more  necessary  in  maritime  cases,  §  424. 
for  debt,  acts  concerning,  p.  492. 
INDIGENT  SUITORS, 

stipulations  mitigated  for,  D.  C.  Rule  143,  p.  421. 
INFANTS, 

to  sue  hj  prochein  ami,  D.  C.  Rule  141,  p.  421. 
guardian  ad  litem  for,  D.  C.  Rule  140,  p.  421. 
IN  FORMA  PAUPERIS, 

suits,  D.  C.  Rule  142,  p.  421. 
INFORMATION, 

definition  of,  §  87^. 

requisites  of,  Ad.  Rule  22,  p.  871. 

amendments  in,  Ad.  Rule  24,  p.  872. 
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INFORMATION  —  continued, 

practice  on,  D.  C.  Rule  179  to  189,  p.  428,  429.     Vide  Libel. 

form  of  proceedings  on  libel  of,  in  rem,  p.  582  to  541. 
libel  of,  p.  532,  616,  619,  621. 
mrORMER, 

may  sue  in  the  admiralty,  §  303. 

mmBmoN, 

may  issue  to  district  court,  §  591,  C.  C.  Rule  128,  p.  395. 
form  of,  p.  687. 
INQUISITION, 

at  Quinborough,  §  60  to  63. 
INSTANCE  CAUSES, 

not  tried  by  jury,  §  830. 
INSULT  AND  INDECENCY, 
to  a  female  passenger,  §  309. 

form  of  libel  for,  p.  601. 
INSURANCE,  §  294. 

peculiarly  a  maritime  contract,  §  263,  294. 
jurisdiction  of,  never  denied  out  of  England,  §  294. 

American  admiralty  over,  never  submitted  to  the  supreme 

court,  §  294. 
sustained   by  the  circuit  court, 
§294. 
INSURERS, 

may  claim,  §  463. 
INTEREST, 

on  decree  qn  stipulation,  D.  C.  Rule  71,  p.  410. 

in  supreme  court,  how  calculated,  S.  C.  Rule  23,  p.  388. 

not  allowed  in  admiralty  unless  ordered,  S.  C.  Rule  23 
note,  p.  388. 
INTER-NATIONALITY,  §  24,  27,  41,  42,  190,  206. 
INTERPRETER, 

form  of  oath  to,  p.  680. 
INTERROGATORIES,  §  477,  478. 

may  be  propounded  in  the  libel,  §  412,  Ad.  Rule  23,  p.  372. 

in  the  answer,  Ad.  Rule  32,  p.  874. 
if  not  answered,  libellant  adjudged  in  default  and  libel  dismissed.  Ad. 

Rule  32,  p.  374. 
or  answer  to,  may  be  compelled,  Ad.  Rule  32,  p.  374. 
or  subject  matter  may  be  taken  pro  confesso  in  favor  of  defendant,  Ad. 

Rule  32,  p.  874. 
certain,  libellant  may  object  to  answer,  Ad.  Rule  32,  p.  874. 
answer  to,  may  be  dispensed  with  when.  Ad.  Rule  38,  p.  374. 

may  be  taken  by  commission  when,  Ad.  Rule  33,  p.  874. 
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answers  to,  are  evidence  in  the  cause,  §  519. 

what  a  party  is  excused  from  answering,  §  476,  477,  619. 

in  case  of  sickness  or  absence,  time  allowed  to  answer,  §  480. 

answers  to,  and  written  testimony  taken  in  district  court  may  be  used  on 
appeal,  C.  C.  Rule  132,  p.  895. 

to  parties,  D.  C.  Rule  99,  100,  101,  169,  p.  415,  426. 

upon  commissions,  D.  C.  Rule  105,  109,  110,  111,  p.  416,  417. 

form  of,  §  478. 

direct  and  cross,  on  commission,  p.  521,  522,  696,  697. 
propounded  to  a  party,  or  garnishee,  p.  666,  671. 
answers  to,  by  a  party,  p.  672. 
standing,  in  pi-eparatorio,  in  prize  cases,  p.  673. 
oath  to  be  administered  to  witnesses  examined  on,  p.  680. 

to  an  interpreter,  p.  680. 
INTERVENE, 

who  may,  by  claim,  D.  C.  Rule  74,  p.  411. 
INTERVENOR, 

to  be  heard.  Ad.  Rule  34,  p.  374. 

allegations  of,  to  be  answered  by  the  other  parties.  Ad.  Rule  34,  p.  374. 

to  give  stipulation  to  abide  the  decree  and  pay  costs  and  expenses,  Ad. 
Rule  34,  p.  374. 
INTERLOCUTORY  DECREE, 

when  not  to  direct  sale  of  the  property,  D.  C.  Rule,  Feb.  7,  1868,  p.  434. 
IRELAND, 

admiralty  jurisdiction  of,  §  114  to  118. 

court  of  admiralty  in,  §  117. 
ISSUE, 

note  of,  to  be  served  on  derk,  D.  C.  Rule  122,  p.  418. 
JAMES  L, 

grievances  and  answer  in  time  of,  §  81  to  90. 

a/rticuli  admiralitatis,  in  time  of,  §  82. 
JEALOUSY, 

of  common-law  courts,  $  74,  81,  98,  108,  112. 
JERUSALEM, 

laws  of,  §  180. 
JOINDER, 

of  suits,  D.  C.  Rule  103,  p.  416. 

of  parties  and  causes  of  action.     Vide  Parties  —  Libel. 
JUDGES, 

how  appointed,  §  325. 

oath  of,  §  326. 

commissions  of,  §  826. 

no  separate  admiralty  commission,  §  327. 
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may  not  practise  law,  §  327. 
JUDGMENTS, 

satisfaction  of,  D.  C.  Rule  159,  161,  p.  424,  425. 
by  whom  to  be  signed,  D.  C.  Rule  159,  160,  p.  424. 
JUDICIAL  GRANTS,  §  28. 
JUDICIAL  POWER, 

of  the  U.  S.,  §  16,  199,  813&,  408. 
JURATORY  SECURITY,  §  502. 

form  of,  §  502. 
JURISDICTION,  §  13  to  20. 

district  courts  have  original,  of  all  civil  admiralty,  and  maritime  cases,  §  7. 

have  exclusive,  §  313, 
what  it  is,  §  13. 

consists  of  power  to  adjudicate  and  enforce,  §  17. 
power  to  begin,  implies  power  to  finish,  §  17,  313. 
exclusive  of  the  power  of  other  nations,  §  14. 
all  exceptions  to,  derived  from  the  nation  itself,  §  14. 
of  the  courts  of  the  U.  S.,  limited,  §  15. 
courts  of  the  territories  have  none,  in  admiralty,  §  315a. 
derived  from  the  constitution,  §  15. 
distributed  by  congress,  §  15. 
limited  to  place,  parties,  and  subject-matter,  §  16. 
viewed  in  the  U.  S.  under  two  aspects,  political  and  judicial,  §  18. 
should  be  exercised,  when  conferred,  §  17,  313. 
admiralty,  constitutional  grant  of,  §  19. 

cannot  be  confen*ed  on  a  state  court,  §  313. 
grant  of,  has  received  five  constructions,  §  19. 
cannot  be  limited  or  extended  by  the  supreme  court,  or  con- 
gress, §  15,  247,  396. 
of  the  admiralty  in  England,  §  6,  40,  p.  44  note, 
same  rule  contended  for  here,  §  8. 
ancient,  of  the  English  admiralty  restored,  p.  59  note, 
over  national  vessels,  §  279. 

question  of,  considered  on  authority  in  special  cases,  §  257  to  314. 
in  admiralty  exists  in  personam,  as  well  as  in  rem,  §  204,  362. 

not  affected  by  fact  that  common-law  courts  have  jurisdic- 
tion in  like  cases,  §  261. 
of  national  courts,  important  that  it  be  not  denied,  §  313. 
course  of  decisions  upon,  discussed,  §  313a,  8135. 

cases  in  whic&  the  subject  has  been  investigated  since  first  edition  of  this 
work,  p.  5  note. 
Vide  Admiralty  Courts. 
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JURY, 

trial  by,  §  6,  193  to  203. 

congress  may  require  admiralty  cases  to  be  tried  by,  §  194,  196,  197. 
this  would  not  affect  the  jurisdiction,  §  197,  261. 
instance  and  prize  causes  not  tried  by,  §  330. 
criminal  cases  tried  by,  §  330. 
JUSTIFICATION, 

of  sureties  to  stipulations,  §  413,  D.  0.  Rule,  Oct.  1,  1867,  p.  432. 

form  of,  p.  499,  505. 
KENT,  CHANCELLOR, 

held  the  English  rule  as  to  jurisdiction,  to  preyail  here,  §  8. 
KING'S  BENCH, 

court  of,  may  issue  prohibitions,  but  cannot  confer  or  take  away  jurisdic- 
tion of  the  admiralty,  §  118. 
maritime  law  built  up  and  extended  in,  §  42. 
LADING  AND  UNLADING  CARGO,  §  285. 
LAKES,  §  28,  206,  224  to  255. 

all  cases  that  happen  on  the  ocean,  may  happen  on,  §  245. 
seizures  on,  §  303. 

rise  and  fall  of  water  in,  §  227,  p.  128  note,  133  note, 
probably  originally  salt,  p.  133  note, 
length  of  coast  of,  §  243. 
LANGUAGE, 

the  only  link  connecting  U.  8.  Constitution  with  the  institutions  of  Great 
Britain,  §  32. 
LAW, 

admiralty.     Vide  Admiralty  Law. 
maritime.     Vtde  Maritimb  Law. 
common.     Vide  Common  Law, 
LETTERS  ROGATORY,  §  583. 
LIABILITY  OF  SHIP-OWNERS, 
act  limiting,  p.  494. 
form  of  proceedings  under,  p.  625  to  637. 

petition  to  bond  vessel  libelled,  under  act  limiting,  p.  625. 
order  for  reference  to  ascertain  and  report  value  of  the  vessel,  p. 

627. 
stipulation  for  value  of  vessel,  p.  628. 
libel  against  vessel  bonded  under  act  limiting,  p.  681. 
answer,  setting  up  compliance  with  the  act,  p.  633. 
LIBEL,  §  366,  372  to  413. 

must  be  filed,  before  process  can  issue,  §  372. 

what  it  is  and  what  it  should  contain,  §  373,  Ad.  Rule  23,  p.  372. 

address  of,  always  the  same,  §  379. 
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statement  of  parties  and  of  the  action  varies,  §  379  to  400. 
parties,  libellants,  §  380. 

real,  should  be  the  nominal  parties,  §  880. 
all  entitled  on  same  facts  to  same  relief,  should  be  joined,  f  880. 
in  cases  of  salvage,  §  881. 
in  cases  of  wages,  §  882. 
in  cases  of  seizure,  §  888. 

haying  no  independent  will,  cannot  sue  in  their  own  name,  §  385. 
suits  may  sometimes  be  brought  in  official  name,  §  883. 
or  in  name  of  one  person  for  many,  §  384. 
master  may  sue  in  his  own  name  for  owners,  §  884. 
party  may  sue  here,  as  he  might  at  home,  §  386. 

having  characteristic  right  at  home,  may  sue  in  it  here,  §  386. 
must  show  right  in  which  he  sues  in  libel,  §  886. 
parties,  defendants,  §  387. 

if  liable  jointly  or  severally,  must  be  so  stated,  §  387. 

if  liable  jointly  and  severally,  may  sue  a  part  or  all,  §  387. 

may  name  some  and  describe  others,  §  387. 

if  there  be  a  lien,  may  proceed  in  rem,  §  387. 

and  property  both  responsible,  may  sue  both,  §  387. 

should  be  aptly  described,  $  388. 

for  materials  for  a  foreign  vessel,  may  join  ship  and  freight  in 

rem,  §  389,  Ad.  Rule  12,  p.  370,  380. 
or  sue  master  or  owner  in  personam,  §  889,  Ad.  Rule  12,  p.  870, 

380. 
for  materials  for  a  domestic  vessel,  can  sue  in  personam  only, 

§  889,  Ad.  Rule  12,  p.  870,  380. 
in  suits  for  wages,  §  890,  Ad.  Rule  13,  p.  370. 
for  pUotage,  §  391,  Ad.  Rule  14,  p.  370. 
for  damage  by  collision.  Ad.  Rule  15,  p.  370. 
for  assault  and  beating,  §  392,  Ad.  Rule  16,  p.  370. 
on  maritime  hypothecation,  §  398,  Ad.  Rule  17,  p.  370. 
on  bottomry  bonds,  §  394,  Ad.  Rule  18,  p.  371. 
for  salvage,  Ad.  Rule  19,  p.  371. 
in  possessory  and  petitory  actions,  §  895. 
admiralty  rules  of  the  supreme  court,  not  exclusive,  as  to  joinder 

of,  §  888,  396,  897.    " 
how  added  or  stricken  out,  §  398. 
residence  of,  should  be  stated,  §  399. 
property  must  be  alleged  to  be  in  the  district,  §  399. 
statement  of  cause  of  action,  §  401. 
must  be  set  forth  in  articles  numbered^  §  402. 
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must  state  every  fact  necessary  to  give  jurisdiction  and  show  the  right  of 

the  party,  §  402. 
may  join  any  number  of  causes  of  action  in  personam  or  in  rem,  §  408,  482. 
where  party  sues  for  himself  and  others,  rights  of  others  should  appear, 

§404. 
in  cases  of  joinder,  or  of  salvors,  rights  must  be  stated,  §  404. 
should  state  the  amount  claimed,  §  405. 
not  conclusive  as  to  amount,  §  405. 

in  seizure  cases,  should  state  place  of  seizure,  §  406,  Ad.  Rule  22,  p.  371. 

offence  must  be  correctly  described,  §  406,  Ad.  Rule  22, 
p.  871. 
garnishees  should  be  named,  §  407. 
jurisdiction  must  appear  from,  §  408. 
prayer  of,  §  409. 

for  process,  §  409,  410. 
for  relief,  §  411. 
interrogatories  annexed  to,  and  answers  to  them,  §  412,  Ad.  Rule  23,  p. 

372. 
must  be  signed,  sworn  to,  and  filed  before  process  can  issue,  §  418,  D.  C. 

Rule  2,  p.  899. 
when  to  be  verified  and  when  need  not  be,  §  418,  D.  C.  Rule  8,  5,  p.  899. 
usually  signed  by  advocate,  but  not  necessary,  §  418. 
to  state  what,  D.  C.  Rule  1,  p.  899. 
to  be  plainly  engrossed,  D.  C.  Rule  6,  p.  899. 
of  information,  requisites  of.  Ad.  Rule  22,  p.  871. 
amendments  in.  Ad.  Rule  24,  p.  372,  D.  C.  Rule  94,  p.  414. 
may  be  amended  after  answer  filed.  Ad.  Rule  52,  p.  879. 
cross,  respondents  in,  to  give  security  for  damages  when.  Ad.  Rule  54,  p. 
880. 
till  security  on,  given,  proceedings  on  original  libel  to  be  stayed. 
Ad.  Rule  54,  p.  380. 
when  dismissed  for  want  of  prosecution,  D.  C.  Rule  186,  187,  p.  420,  421. 
of  review,  D.  C.  Rule  156,  p.  424. 
in  summary  proceedings,  D.  C.  Rule  165,  p.  425. 
when  petition  f  017  summons  may  be  used  as,  D.  C.  Rule  166,  p.  425. 
by  whose  oath  to  be  verified,  D.  C.  Rule  4,  93,  p.  899,  414. 
form  of,  in  personam,  §  874,  p.  542,  548,  544,  554,  557,  558,  576,  579,  588, 
595,  601,  602,  607,  628. 
of  information,  p.  582,  616,  619. 

against  vessels,  p.  497,  542,  548,  545,  546,  551,  552,  555,  556,  561, 
563,  566,  570,  575,  591,  595,  599,  608,  631. 

* 

against  merchandise,  p.  546. 

against  ship  and  cargo,  p.  497,  608,  609,  611,  612,  614. 
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form  of,  against  freight  and  cargo,  p.  572. 

against  ship  and  owners,  p.  596. 

for  building  materials  and  supplies,  p.  543,  544,  552,  554. 

by  passengers,  p.  596,  599,  601. 

by  owners,  p.  543,  545,  546,  551,  552,  595. 

by  master,  p.  225,  591. 

by  mariners,  p.  561,  563,  564,  566,  568,  570,  571,  586. 

for  salvage,  p.  497,  607,  608,  609. 

for  possession,  p.  545,  546. 

for  demurrage  and  detention,  p.  588,  590. 

for  freight,  p.  576,  579. 

on  charters,  p.  579,  582,  623. 

on  bills  of  lading,  p.  575,  576. 

for  personal  damage,  p.  599,  601,  602. 

on  seizures,  p.  532,  616,  619,  -621. 

in  rem  against  ship  and  cargo,  for  salvage,  p.  497. 

in  rein  by  a  ship-builder,  p.  541. 

in  personam,  by  a  ship-builder  against  the  owner,  p.  542. 

in  rem  by  superintendent  of  building  of  a  ship,  p.  542. 

the  same  in  persoTiamy  p.  543. 

by  the  owner  against  the  builder,  p.  543. 

in  rem  by  a  material  man,  p.  548. 

the  same  in  personam  against  the  owner,  p.  544. 

in  rem  by  owners  of  vessel,  to  obtain  possession  of  her,  p.  545. 

in  rem  against  merchandise,  for  possession,  p.  546. 

in  rem  by  the  owner  to  recover  a  vessel  held  on  claim  of  title,  p. 
546. 

in  rem  by  a  minority  owner,  to  obtain  security  for  return  of  ves- 
sel, or  for  a  sale,  p.  551. 

in  rem  by  part  owner,  for  sale  of  a  vessel,  p.  552. 

in  rem  against  domestic  vessel  for  labor  and  materials,  to  enforce 
a  state  lien,  p.  552. 

in  personam  against  owner  for  supplies,  with  prayer  for  attach- 
ment, p.  554. 

in  rem  against  steamboat,  for  repairs  and  wharfage,  p.  555. 

in  rem  against  ship  and  freight,  for  money  advanced  to  pay  re- 
pairs, p.  556. 

in  personam  against  owners,  for  supplies  ordered  by  master  in  a 
foreign  port,  p.  557.  w 

in  personam  against  owners  of  a  passenger  boat  for  supplies,  p. 
558. 

in  rem  iot  seamen's  wages,  p.  561. 
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form  of,  in  rem  for  wi^es,  when  vessel  has  left,  or  is  about  to  leave  the 

port,  p.  563. 
in  rem  and  in  personam  by  several  seamen,  against  ship,  freight, 

and  master,  p.  564. 
in  rem  by  seamen  of  a  Chinese  junk,  for  wages,  board,  and  pas- 
sage home,  p.  566. 
in  personam  against  owner,  for  three  months*  extra  pay,  on  dis- 
charge in  foreign  port,  p.  568. 
in  rem  by  pilot  of  a  propeller,  p.  570. 
in  personam  by  master  against  owner,  for  wages,  p.  571. 
for  pilotage  against  owners,  p.  571. 

on  a  bottomry  bond,  against  ship,  freight,  and  cargo,  p.  572. 
in  rem  by  consignee,  on  bill  of  lading,  for  not  delivering  goods 

in  good  order,  p.  5.75. 
in  personam  against  consignee,  for  freight  on  a  bill  of  lading,  p.  576. 
in  personam  on  a  charter  party  for  charter  money,  p.  579. 
in  rem  and  in  personam,  for  violation  of  a  charter,  p.  583. 
on  a  whaling  contract,  for  wages,  etc.,  p.  586. 
on  a  verbal  charter,  for  refusal  to  perform,  p.  623. 
by  shii)'s  husband  against  charterers,  for  demurrage,  p.  588. 
by  owner  in  personam,  against  consignee  of  cargo,  for  detaining 

the  vessel,  p.  590. 
in  rem  by  a  master  against  his  vessel,  for  advances  to  pay  charges 

and  liens  upon  her,  p.  591. 
in  rem  by  owners  of  a  steamboat,  against  a  canal  boat,  for  towing 

her,  p.  595. 
in  personam  against  master,  for  wharfage  and  storage,  p.  595. 
against  ship  and  owners,  by  passenger  for  liolation  of  contract  of 

transportation,  p.  596. 
in  rem  by  a  passenger,  for  damages,  for  not  being  supplied  with 

provisions,  p.  599. 
in  personam  against  master,  by  female  passenger,  for  insult  and 

indecency,  p.  601. 
in  personam  by  seaman,  against  master  and  mate  for  joint  assault 

and  battery,  p.  602. 
in  rem  for  collision,  p.  604,  631. 
in  personam  against  owner,  for  salvage,  p.  607. 
in  rem  by  seamen  of  government  vessel  for  salvage,  p.  608. 
against  ship  and  cargo  re-captured,  for  military  salvage,  p.  609. 
against  vessel  and  cargo,  as  prize,  p.  611,  612. 
for  restitution  of  a  captured  ship  and  cargo,  p.  614. 
of  information,  for  a  forfeiture  for  breach  of  non-intercourse  law, 

p.  532. 
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form  of,  of  information  against  a  yessel,  for  being  fitted  out  for  slaTe 
trade,  p.  616. 
of  information  against  steamboat,  for  not  being  inspected,  p. 

619. 
of  information  against  vessel  engaged  in  the  alaye  Ixade,  cap- 
tared  by  a  goyemment  vessel,  p.  621. 
LIBELLANT8, 

who  should  be  made,  §  880. 

when  in  default,  Ad.  Rule  39,  p.  876. 
Vide  Libel — Pabties. 
LICTTATION, 

cases  of,  within  the  jurisdiction,  §  274. 

form  of  libel  for,  p.  551,  552. 
LIENS, 

maritime,  always  held  within  admiralty  jurisdiction,  §  261,  290,  818. 
do  not  depend  on  possession,  §  271. 

none  for  supplies  furnished  to  domestic  vessels,  §  268,  272. 

doctrine  criticised,  §  272. 

proprietary  interest,  §  271,  290,  805. 

on  vessels,  §  271. 

common  law,  §  271,  290. 

maritime,  may  always  be  enforced  by  suit  in  rem  in  the  admiralty,  §  270, 362. 

continue  after  bonding,  §  497. 

aifect  fund  in  court,  §  562. 

upon  real  estate,  given  by  a  decree  in  personam^  §  547. 
LIGHTERMAN,  §  284. 
LIMITATIONS, 

none  fixed  in  admiralty,  §  574,  575. 

depends  on  question  of  staleness  or  neglect,  §  575. 

decided  by  court  according  to  circumstances,  §  575. 

for  crimes  and  offences  against  the  revenue  laws,  etc.,  §  576,  677. 
LOADMANAGE,  §  289. 
LOANS, 

maritime,  within  the  admiralty  jurisdiction,  §  291,  292,  298,  298a. 

without  maritime  risk,  not  within  the  jurisdiction,  §  292a. 
LOCALITY, 

the  test  of  jurisdiction  in  questions  of  tort,  §  261. 
LUBEC, 

laws  of,  §  187. 
MAJORCA, 

laws  of,  §  187. 
MANDAMUS, 

writ  of,  when  awarded,  C.  C.  Rule  129,  p.  895. 
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MANDATE, 

of  judge  of  district  court,  when  required  on  process  of  arrest,  D.  C.  Rule 

16,  182,  p.  401,  428. 
of  supreme  court,  §  616. 

in  cases  of  dismissal,  derk  to  issue,  S.  C.  Rule  24,  p. 

388. 
not  to  issue  without  order  of  the  court,  8.  C.  Rule  29,  p. 

890. 
appeal  from  execution  of,  §  617. 
form  of,  p.  705. 
MARINE  CODES  AND  ORDINANCES.     Vide  Codks  Mabitimb. 
MARINER,  §  19,  40,  277  to  282. 

includes  seamen  and  all  persons  employed  on  a  vessel,  §  241,  278. 
of  national  vessel,  cannot  sue  in  the  admiralty,  §  279. 
discharged  abroad,  may  su^  for  extra  wages,  §  280. 
anciently  had  shares  in  the  voyage,  §  281. 
foreign,  may  sue  in  the  admiralty,  §  282. 
wages  of.     Vide  Wages. 
MARITIME, 

and  admiralty,  signification  of  the  words,  §  188  to  192. 
commerce,  liabilities  and  law  of,  peculiar,  §  2,  41,  42. 
contracts,  §  209  to  214. 

agreements  leadmg  to,  not  maritime,  §  212. 
test  of,  relation  to  a  ship  and  the  sea,  §  218,  214,  268. 
English  rule  as  to,  not  known  out  of  England,  §  218. 
courts,  §  2,  29,  42. 
MARITIME  LAW, 

the  law  of  naval  commerce,  §  40,  41,  209,  214. 
not  the  law  of  a  particular  nation,  §  41,  209. 
does  not  depend  on  the  court  in  which  administered,  §  42,  48,  214. 
is  found  in  the  codes  and  works  of  commentators,  §  210. 
not  construed  technically,  but  with  regard  to  substance  and  subject-mat- 
ter, §  241,  242. 
furnishes  the  true  guide  in  questions  of  jurisdiction,  §  262. 
cannot  be  altered  by  local  legislatures,  §  272. 
MARITIME  CODES  AND  ORDINANCES.     Vide  Codes  Mabitimk. 
MARSHAL, 

how  appointed,  §  840. 

oath  of,  §  840. 

bond  of,  §  840. 

duties  and  powers  of,  §  841. 

has  same  powers  as  sheriff,  §  841. 

may  appoint  deputies,  §  840,  841. 

deputies  of,  removable  by  the  court,  §  841. 
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MARSHAL  —  continved, 

may  command  assistance,  §  841. 

when  a  party,  or  interested,  §  342,  419. 

in  case  of  death  of,  deputies  remain  in  oflSce,  §  342. 

when  removed,  executes  process  in  his  hands,  §  343. 

removal  of,  when  it  takes  effect,  §  343. 

must  deliver  prisoners  over  to  his  successor,  §  343. 

must  use  prisons  of  the  state,  §  344,  p.  210  note. 

if  states  do  not  permit,  may  fit  up  temporary  jail,  §  344. 

not  liable  for  escape  from  state  jail,  §  344. 

may  be  attached  as  for  contempt,  for  neglect  or  violation  of  duty,  §  345. 

proceedings  for  attachment  against,  D.  C.  Rule  32,  p.  404. 

may  compel  payment  of  his  fees  by  attachment,  §  345. 

serves  process,  §  366,  419. 

duty  of,  on  warrant  of  arrest,  §  421,  422,  423,  426. 
on  process  in  rem^  §  434,  435,  438. 

may  take  off  sails,  rudder,  or  anchor,  to  prevent  escape,  §  435. 

must  keep  property  safely,  §  442. 

duty  of,  on  process  in  rem  and  in  personam  united,  §  443,  558,  559. 

must  not  distribute  the  funds,  in  cases  in  rem^  §  559. 

to  pay  over  money  in  his  hands  to  clerk,  D.  C.  Rule  157,  p.  424. 

fees  of,  p.  482,  D.  C.  Rule  49  to  53,  p.  407. 

form  of,  deputation  to  deputy,  by,  p.  638. 

proceedings  to  obtain  attachment  against,  p.  529  to  531. 
return  by,  §  421,  437,  p.  501,  510,  638,  639,  640,  643,  644. 
MARSHALLING  PROCEEDS,  §  560. 
MASTER, 

the  agent  of  the  owners,  §  290. 

acts  of,  bind  the  ship  and  owners,  §  290. 
MATERIAL  MEN, 

may  sue  in  rem  and  in  personam  in  the  admiralty,  §  266,  267,  269  to  278, 
389,  Ad.  Rule  12,  p.  370,  380. 

for  supplies  to  domestic  ships,  may  sue  in  personam  only,  §  268,  272,  889, 
Ad.  Rule  12,  p.  370,  380. 

lien  of,  upon  foreign  and  domestic  vessels,  §  271,  272,  313,  Ad.  Rule  12, 

p.  370,  380. 
form  of  Ubel  by,  p.  543,  544,  552,  554,  555,  556,  557,  558. 
MATERIALS, 

for  a  vessel,  are  what  she  needs  to  supply  her  wants,  §  267,  268. 

no  lien  for,  when  furnished  to  a  domestic  ship,  §  268,  272,  Ad.  Rule  12,  p. 

370,  880. 
doctrine  criticised,  §  272,  313. 
parties  in  suits  for,  §  389. 
form  of  libel  for.     Vide  Matebial  Men. 
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MERCHANTS, 

call  for  cessation  of  hostilities  against  English  admiralty,  §  81,  108. 
MESNE  PROCESS,  §  417  to  444. 

Vide  Process. 
MINUTES, 

of  testimony  taken  by  the  judge,  §  554,  595. 

how  settled,  §  595,  597,  D.  C.  Rule  136,  127,  p.  419. 
MONEY  IN  COURT, 

account  of,  kept  by  clerk,  §  332. 
how  kept  and  distributed,  §  560. 
must  be  reported  to  court  every  term,  §  332. 
MONITION, 

mesne  process  by.  Ad.  Rule  2,  p.  367. 

regulations  concerning,  D.  C.  Rule  13,  15,  18,  19,  170,  172,  173,  174,  p. 
400,  401,  426,  427. 
MORTGAGES, 

admiralty  has  no  jurisdiction  of,  §  263a. 
MOTIONS,  §  563  to  567. , 

can  be  made  only  by  parties  to  cause,  §  448. 
.  practice  on,  §  565. 
special,  to  be  heard  on  Saturday,  D.  C.  Rule,  March  2,  1852,  p.  432. 
in  supreme  court,  §  611. 

to  be  reduced  to  writing  and  contain  what,  S.  C.  Rule 

6,  p.  382. 
to  have  preference  on  Friday,  S.  C.  Rule  27,  p.  390. 
to  dismiss,  not  heard  unless  on  notice  to  adverse  party, 
S.  C.  Rule  31,  p.  391. 
NATIONAL  VESSELS, 

* 

jurisdiction  over,  §  279. 
NAULAGE,  §  288. 
NAVIGATION, 

a  favored  pursuit,  §  2. 

law  of,  is  the  maritime  law,  §  256, 
NAVIGATION  LAWS,  §  39. 

are  a  portion  of  the  admiralty  law,  §  39. 

suits  for  violations  of,  §  301,  302,  803. 

form  of  proceedings  against  vessel,  for  violation  of,  p.  532  to  541. 
NAVIGABILITY, 

the  test  of  jurisdiction,  §  224,  254  to  256. 
NAVIGABLE  WATERS,  §  220,  224  to  256. 
NECESSARIES, 

what  are,  §  268. 

no  lien  for,  when  furnished  to  a  domestic  vessel,  §  268,  272. ' 

doctrine  criticised,  §  272,  318. 
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NEW  ALLEGATIONS,  §  483  to  485. 
NORTHERN  DISTRICT, 
district  court  —  rides  of, 
derk,  may  name  commissioners  to  take  testimony,  Rule  8,  p.  448. 

duty  of,  when  fine  or  penalty  is  paid  into  court.  Rule  9,  p.  448. 
depositions,  transcripts  of,  taken  in  district  court  may  be  read  on  hearing 

in.  Rule  5,  p.  447. 
discoverers  or  informers,  proceedings  -by,  when  fine  or  penalty  paid  into 

court,  Rule  9,  10,  p.  448,  449. 
district  court,  rules  of,  adopted  in  cases  not  otherwise  provided  for,  Rule 

18,  p.  450. 
evidence,  transcripts  of  depositions  tak^i  in  district  court,  may  be  read  as, 
on  hearing.  Rule  5,  p.  447. 
of  witnesses  in  district  court,  how  proved  on  appeal.  Rule  6,  p. 
448. 
fine  or  penalty,  proceedings  on,  when  paid  into  court,  Rule  9,  p.  448. 
hearing,  notice  of,  on  appeal,  length  of,  and  how  given.  Rule  2,  p.  447. 

when  may  be  for  next  session,  by  cither  party,  Rule  8, 

p.  447. 
when  may  be  for  next  session  by  appellee,  or  cause  con- 
tinued, Rule  4,  p.  447. 
papers,  furnished  to  the  court,  how  printed,  Pule  11,  p.  449. 

printing  of,  how  dispensed  with.  Rule  11,  p.  449. 
reporter,  Samuel  Blatchford  appointed.  Rule  7,  p.  448. 

pleadings  and  proofs  to  be  furnished  to,  Rule  7,  p.  448. 
rules  of  district  court,  adopted  in  cases  not  otherwise  provided  for.  Rule 

13,  p.  450. 
transcript,  on  appeal,  how  certified.  Rule  1,  p.  447. 

trial,  at  what  term  no  cause  may  be  noticed  for,  without  leave.  Rule  12,  p. 
449. 
when  all  causes  may  be  noticed  for,  as  at  the  stated  term,  Rule  12, 

p.  449. 
either  party  may  notice  issue  of  fact  for,  Rule  13,  p.  450. 
district  court  —  rules  of, 

admiralty  rules  of  supreme  court  are  rules  of  practice  in.  Rule  1,  p.  451. 
answer,  copy  of,  to  be  served  when.  Rule  17,  p.  454. 

interrogatories   propounded  at   dose  of,   to  be  answered  when, 

Rule  23,  p.  456. 
exceptions  to,  how  taken  and  disposed  of.  Rule  25,  p,  456. 
copy  of,  to  be  served  when  —  how  served,  Rule  36,  p.  457. 
exceptions  to,  must  be  filed  when,  practice  on,  Rule  26,  p.  457. 
in  collision  causes,  to  state  what.  Add.  Rule  6,  p.  460. 
effect  of  failure  to  make  such  statement.  Add.  Rule  6,  p.  460. 
appeal,  to  drcuit  court,  must  be  interposed  when,  Rule  28,  p.  457. 
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appeal,  when  right  of,  is  allowed,  no  final  process  to  issue  before  expira- 
tion of  ten  days,  etc.,  Rule  28,  p.  457. 
bank  of  deposit,  what  designated  as,  in  pursuance  of,  Ad.  Rule  42,  Rule 

5,  p.  452. 
circuit  court,  appeal  to,  must  be  interposed  when.  Rule  28,  p.  457. 
derk,  duty  of,  to  reject  papers  not  in  conformity  with  Rule  6;  Rule  6,  p. 
452. 
when  to  send  copy  of  decree  to  proctor.  Rule  18,  p.  454. 
fees  of,  for  such  service,  who  responsible  for.  Rule  18,  p.  454. 
office  of,  to  be  kept  where,  Rule  82,  p.  458. 

when  not  to  issue  process,  unless  specially  ordered.  Add.  Rule  1,  p. 
458. 
collision  causes,  what  libel  and  answer  in,  must  state.  Add.  Rule  6,  p. 

460. 
effect  of  failure  to  make  such  statement.  Add.  Rule  6,  p. 
460. 
commissioner,  exceptions  to  report  of.  Rule  22,  p.  456. 

exceptions  to  report  of,  how  noticed  for  argument.  Rule  27, 

p.  457. 
report  of,  on  exceptions  referred  to  him,  may  be  excepted 
to  when,  Rule  27,  p.  457. 
costs,  when  none  will  be  decreed  to  libellant.  Add.  Rule  1,  p.  458. 
decree,  when  copy  of,  to  be  sent  by  clerk  to  proctor,  Rule  18,  p.  454. 
fees  for  such  service,  who  responsible  for.  Rule  18,  p.  454. 
pro  eonfesso,  proceedings  on  reference  under.  Rule  20,  21,  p.  455^ 
deposit  in  court,  may  be  made  instead  of  security  specified  in  rules.  Rule 

12,  13,  14,  p.  453,  454. 
exceptions,  to  report  of  clerk  or  commissioner.  Rule  22,  p.  456. 

to  libel,  answer,  etc.,  how  taken  and  disposed  of.  Rule  25,  p. 

456. 
to  answer,  to  be  filed  when,  practice  on,  Rule  26,  p.  457. 

when  deemed  abandoned.  Rule  26,  p.  457. 
referred  to  a  commissioner,  when  deemed  abandoned,  Rule  27, 

p.  457. 
report  of  commissioner  on,  may  be  excepted  to  when.  Rule  27, 
p.  457. 
garnishee,  interrogatories  to,  how  served,  when  to  be  answered.  Rule  24, 

p.  456. 
hearing,  motions  how  brought  to.  Rule  2,  p.  451. 

interrogatories,  propounded  at  close  of  answer,  to  be  answered  when.  Rule 

23,  p.  456. 
to  garnishee,  how  served,  when  to  be  answered,  Rule  24, 

p.  456. 
49 
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libel,  answer,  etc.,  to  be  plainly  written,  Rule  6,  p.  452. 

praying  process  of  arrest,  how  verified,  Rule  7,  p.  452. 
answer,  etc.,  to  be  signed  by  party  and  his  proctor.  Rule  7,  p.  452, 
what  to  be  stated  in,  Rule  11,  p.  453. 
exceptions  to,  hoW  taken  and  disposed  of.  Rule  25,  p.  456. 
in  collision  causes,  to  state  what  —  effect  of  failure  to  make  such 
statement.  Add.  Rule  0,  p.  460. 
libellant,  may  in  all  cases  be  compelled  to  give  security  specified  in  Rule 
12,  Rule  13,  p.  454. 
non-resident,  stipulation  for  costs  by.  Rule  12,  p.  453. 

effect  of  filing  libel  for,  before  security  required  by 
Rule  12,  is  given.  Rule  15,  p.  454. 
when  no  costs  decreed  to,  Add.  Rule  1,  p.  458. 
marshal,  allowance  to,  for  keeping  ships  and  vessels,  Add.  Rule  5,  p.  459, 

notices  by,  bow  published,  Rule,  March  20,  1869,  p.  461. 
mileage,  for  service  and  return  of  mesne  process.  Rule  31,  p.  458. 
notice  of  motion,  or  other  proceeding,  when  not  required.  Rule  2,  p.  451. 
in  suits  in  rem^  in  what  paper  to  be  printed.  Rule  4,  p.  452. 

when  to  be  given.  Rule  8,  p.  453. 
for  publication  in  suits  in  rem^  to  be  drawn  up  by  clerk.  Rule  9,  p, 

453.  . 
to  contain  what.  Rule  10,  p.  453. 
of  retainer^  may  be  served  when.  Rule  16,  p.  454. 
and  other  papers,  regulations  respecting  serving  of,  in  courts  of  the 

state,  adopted  as  rules.  Rule  29,  p.  4^7. 
how  to  be  published  by  marshal.  Rule,  March  20,  1869,  p.  461. 
petition,  rules  to  be  applicable  to  proceedings  by,  Rule  30,  p.  458. 
pleadings,  subsequent  to  the  libel,  copies  of,  to  be  served  when,  Rule  17, 

p.  454. 
process,  to  bear  test  of  day  on  which  sealed,  Rule  3,  p.  452. 

when  and  where  to  be  made  returnable.  Rule  3,  p.  452. 

final,  upon  bonds  or  stipulations,  may  be  made  returnable  wben^ 

Rule  3,  p.  452. 
mesne,  in  suits  in  r&m^  when  to  be  served,  Rule  8,  p.  453. 
all,  to  be  drawn  up  by  clerk.  Rule  9,  p.  453. 
mesne,  what  to  bo  endorsed  on,  Rule  11,  p.  453. 
proceedings  on  sale  of  property  on  final.  Rule  19,  p.  455. 
final  not  to  issue,  when  right  of  appeal  is  allowed,  before  expira- 
tion of  ten  days,  etc..  Rule  28,  p.  457. 
mesne,  mileage  for  service  and  return  of.  Rule  81,  p.  458. 
when  none  to  issue  unless  specially  ordered.  Add.  Rule  1,  p.  458. 
proctor,  when  liable  for  costs.  Rule  15,  p.  454. 
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reference,  under  a  decree  |>ro  confesso^  proceedings  on,  Rule  20,  21,  p.  455. 
report  of  clerk  or  commissioner,  exceptions  to.  Rule  22,  p.  456. 
rules,  regulations  as  to  serving  notices,  etc,  in  courts  of  the  state,  adopted 
as,  Rule  29,  p.  457. 
to  be  applicable  to  proceedings  by  petifion,  etc..  Rule  30,  p.  458. 
sale  of  property  on  final  process,  Rule  19,  p.  455. 
salvage,  when  Rule  12,  not  to  apply  to  suits  for.  Rule  12,  p.  453. 
seamen^s  wages,  when  Rule  12,  not  to  apply  to  suits  for.  Rule  12,  p.  453. 

when  no   process  to  issue  for,  unless  specially  ordered, 

Add.  Rule  1,  p.  458v 
warrant  of  arrest  and  monition  in  suits  for,  to  contain 
»  what.  Add.  Rule  2,  p.  458. 

all  marinei*s  having  claims  against  same  vessel,  may  make 

themselves  parties  to  suit  for.  Add.  Rule  2,  p.  458. 
no  new  warrant  of  arrest  or  monition  to  issue  in  favor  of 
seaman,  entitled  to  make  himself  a  party  to  suit  com- 
menced for,  Add.  Rule  2,  p.  458. 
no  costs  allowed  seaman,  who  fails  to  apply  to  be  made  a 

party.  Add.  Rule  2,  p.  458. 
final  order  of  reference  in  cases  of,  when  made.  Add.  Rule 

2,  p.  458. 
when  warrant  of  arrest  not  issued  for,  unless  consent  of 
British  consul,  or  order  of  jtkdge  be  filed.  Add.  Rule  8, 
p.  459. 
decrees  for,  how  drawn,  Add.  Rule  4,  p.  459. 
checks  or  orders  for  payment  of,  how  drawn.  Add.  Rule 
4,  p.  459. 
ships  and  vessels,  allowance  to  marshal  for  keeping,  Add.  Rule  5,  p.  459. 
special  session,  when  and  where  held.  Rule  2,  p.  451. 

what  proceedings  may  be  had  at,  Rule  2,  p.  451. 
in  case  of  non-attendance  of  judge  at,  process,  etc.,  contin- 
ued as  of  course.  Rule  2,  p.  451. 
stipulation,  upon  release  of  property  in  rem,  Rule  11,  p.  458. 

in  personam,  Rule  11,  p.  453. 
by  non-resident  libellant.  Rule  12,  p.  458. 
specified  in  Rule  12,  libellant  may  be  compelled  to  give  in  all 
cases,  Rule  18,  p.  454. 
trial,  issues  of  fact  and  law,  how  brought  to.  Rule  2,  p.  451. 
NORWAY, 

laws  of,  §  187. 
NOTARIES  PUBLIC, 
powers  of,  §  838. 
acts  concerning,  p.  498. 


772  INDEX. 

NOTES  OF  ISSUE, 

to  be  served  on  clerk,  D.  C.  Rule  122,  p.  418. 
KOTIOE, 

of  hearing,  §  568. 

when  cause  dismissed  for  want  of,  D.  C.  Rule  123,  p.  419. 
when  not  required,  D.  C.  Rule  85,  170,  p.  412,  426. 
of  exceptions,  D.  C.  Rule  133, 134,  p.  420. 
of  motion,  §  568. 
how  served,  §  568. 
of  taking  depositions,  §  523,  524. 
of  appearance,  §  456. 
of  appeal,  §  584,  D.  C.  Rule  151,  p.  423. 
of  arrest  of  property,  how  published,  D.  C.  Rule  46,  p.  406. 
of  sale  of  property,  length  of,  D.  C.  Rule  47,  p.  406. 

publication  of,  D.  C.  Rule  48,  p.  407. 
of  application  to  appraise  property,  D.  C.  Rule  60,  61,  p.  408,  409. 
of  trial,  argument,  or  hearing,  D.  C.  Rule  120,  121,  123,  133,  p.  418,  419, 

420. 
of  trial,  not  required  when  general  issue  taken  in  court,  D.  C.  Rule  85, 

86,  p.  412. 
in  lieu  of  replication,  D.  C.  Rule  88,  p.  413. 
to  clerk  to  produce  papers  at  the  trial,  D.  0.  Rule  122,  p.  418. 
of  motion  to  dismiss  libel,  D.  C.  Rule  137,  p.  421. 
of  giving  stipulation,  D.  0.  Rule  41,  153,  p.  405,  423. 
of  taxation  of  costs,  D.  C.  Rule  158,  p.  424. 
to  be  published  in  summary  proceedings,  D.  C.  Rule  171,  p.  426. 
how  served  on  proctors  not  living  in  city  of  New  York,  D.  C.  Rule  121, 

238,  p.  418,  429. 
form  of,  of  hearing,  p.  525. 

to  clerk,  to  produce  papers  at  the  trial,  p.  525. 
of  motion,  p.  508,  627. 
of  taking  depositions,  p.  512. 
of  appeal,  §  584. 

of  substance  of  libel,  p.  500,  533. 
to  marshal  to  return  process,  p.  529. 
of  reference,  p.  664. 
of  appearance,  §  456. 

of  putting  in  stipulation  on  appeal,  p.  686. 
OATH, 

to  libel,  D.  C.  Rule  3,  p.  399. 

of  party,  when  required  to  pleadings,  D.  C.  Rule  4,  87,  91,  p.  399,  418. 

of  proctor  or  attorney,  when  allowed,  D.  C.  Rule  93,  p.  414. 

of  calumny,  not  required,  D.  C.  Rule  102,  p.  415. 

derk  authorized  to  take,  D.  C.  Rule  159,  p.  424. 
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OATH  —  eontinusd, 

foim  of,  of  judge,  §  325. 
of  derk,  §  831. 
of  marshal,  §  340. 
to  be  administered  to  witness,  p.  680. 

to  interpreter,  p.  680. 
OLERON, 

laws  of,  §  61,  62,  54,  58,  181. 
origin  of,  p.  30,  note. 
ORDER, 

for  bail,  §  416. 

pronouncing  suit  to  be  deserted,  §  465. 

for  sale  or  delivery,  §  444. 

on  default,  §  449. 

of  reference,  §  452. 

used  instead  of  writ,  for  interlocutory  directions,  §  566. 

different  kinds  of,  §  567. 

for  process,  §  416. 

form  of,  for  bail,  §  416,  p.  658. 

pronouncing  suit  to  be  deserted,  §  455. 

on  default,  §  449,  p.  501,  541,  659. 

of  reference,  §  452,  p.  659,  660. 

staying  proceedings,  p.  658. 

enlarging  time  to  answer,  etc.,  p.  659.   ^ 

for  process,  §  416,  p.  534,  613. 

for  payment  of  duties  on  saved  property,  p.  511. 

to  open  depositions,  p.  520. 

for  commission,  p.  520. 

to  open  commission,  p.  524. 

for  hearing,  p.  526. 

that  marshal  show  cause  why  attachment  should  not  issue,  p. 

630. 
for  attachment,  p.  531. 
to  pay  over  renmants  and  suiplus,  p.  531. 
caption  of,  p.  669. 
ORDINANCES  OF  EDWARD  L,  §  55  to  59. 
ORGANIZATION  OF  THE  COURTS,  §  314  to  346. 
OWNERS,  §  274  to  276. 

part,  may  be  compelled  to  give  security  to  other  part,  §  274. 
generaUy  tenants  in  common,  may  be  partners,  p.  163  note, 
form  of  libel  by,  p.  543,  545,  546,  551,  552,  595. 
.  PAPAL  STATES, 
laws  of,  §  187. 
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PARTIES, 

descriptiye  names  of,  §  368. 

all  the  world  are,  to  a  suit  in  rem,  §  364,  365,  434. 

objections  to,  most  be  raised  in  court  of  original  jurisdiction,  §  398. 

death  of,  does  not  cause  suit  to  abate,  §  484,  485. 

may  be  witnesses,  §  534  to  538. 

when  deemed  in  court  on  return  of  process,  D.  C.  Rule  18,  p.  401. 

claimant,  who  entitled  to  appear  as,  D.  C.  Rule  74,  p.  411. 

new,  how  made,  D.  C.  Rule  147,  148,  149,  p.  422. 

Vide  Libel  —  Libellant  —  Claimant  —  Defendant  —  Inter vbnor. 
PARTITION, 

of  ships,  §  274.     Vide  Licitation. 
PART  OWNERS, 

controversies  between,  as  to  the  ship,  within  the  jurisdiction,  §  274,  275, 
276. 

form  of  libel  by,  p.  551,  552. 
Vide  Licitation. 
PASSENGERS,  §106,  107,  288. 

contracts  for  transportation  of,  within  the  jurisdiction,  §  288. 

money  received  for,  is  freight,  §  288. 

form  of  libel  by,  p.  596,  599,  601. 
PATENTS, 

to  admirals,  eta     Vide  Commission. 
PENALTIES  AND  FORFEITURES, 

aifecting  vessels  or  property  afloat,  §  301. 
PERISHABLE  PROPERTY, 

may  be  sold,  §  444,  Ad.  Rule  10,  p.  369,  D.  C.  Rule  186,  p.  429. 

when  delivered  to  claimant.  Ad.  Rule  10,  p.  369. 
PERSONS, 

jurisdiction  limited  to,  §  16. 
PERSONAL  TORTS,  §  309. 

causes  of  action  for,  do  not  survive  death  of  party  injured,  §  309. 

suits  for  nominal  damages,  in  cases  of,  not  maintained,  §  309. 
PERSONAM, 

admiralty  has  jurisdiction  in,  §  204. 
PETITION, 

when  used,  §  369,  563. 

practice  on,  §  564. 

to  state  what,  D.  C.  Rule  1,  p.  399. 

when  need  not  be  sworn  to,  D.  C.  Rule  5,  p.  399. 

form  of,  for  remnants  and  surplus,  p.  682. 
PETITORY  ACTIONS,  §  275,  276,  311. 

parties  in,  §  395. 

process  in.  Ad.  Rule  20,  p.  371. 
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form  of  libel  in,  p.  545,  546. 
PILOTAGE,  §  289. 

different  kinds  of,  §  289. 

cases  of,  \>7ithin  the  admiralty  jurisdiction,  §  289. 
•  parties  in  cases  of,  §  391,  Ad.  Rule  14,  p.  870. 

form  of  libel  for,  p.  571. 
PIRACY, 

cases  of,  within  the  admiralty  jurisdiction,  §  310. 
PISA, 

laws  of,  §  187. 
PLACE, 

jurisdiction  limited  by,  §  16. 
PLEA,  §  368,  468,  469. 

to  informations,  D.  0.  Rule  187,  188,  p.  429. 

special,  when  not  necessary,  D.  C.  Rule  76,  p.  41 L 
PLEADINGS, 

not  technical,  §  870,  488  to  488. 

requisites  of,  §  486,  487. 

may  be  amended,  §  488. 

when  to  be  furnished  to  opposite  party,  §  488L 

regulations  as  to,  D.  C.  ^Rule  1,  8,  5,  6,  75,  76,  88,  179,  184,  p.  899,  411, 
418,  428. 
Vide  Libel  —  Answer — Claim  —  Exceptions. 
POSSESSORY  ACTIONS,  §  275,  276,  811. 

parties  in,  §  395. 

process  in,  Ad.  Rule  20,  p.  371. 

delivery  of  property  in,  D.  C.  Rule  70,  p.  410. 

form  of  libel  in,  p.  545,  546. 
PRACTICAL  FORMS.     Vide  PBECBajKNTB. 
PRACTICE, 

little  understood,  §  11. 

intended  to  be  uniform,  §  IL 

what  it  is,  §10,  11,  314. 

embraces  jurisdiction,  organization,  and  forms  of  procedure  of  the  courts, 
§  10,  11,  314. 

works  on,  §  11. 

historically  considered,  §  846  to  858. 

history  of  the  admiralty  practice,  p.  7,  note. 

uniformity  desirable,  §  846,  347,  852,  853. 

made  uniform  by  congress,  §  848,  849,  858. 

of  dvil  law,  first  adopted,  §  848. 

then  the  principles,  rules  and  usages  of  courts  of  admiralty,  §  849. 

of  primitive  Roman  law-suit,  §  851. 
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of  civil  law,  the  type  of  an  admiralty  stdt,  §  852. 

established  by  act  of  1842,  §  854,  355,  856,  p.  489. 

general  character  of,  is  equitable,  §  358. 

general  coarse  of  proceeding,  §  858  to  871. 

technical  predmon,  not  required,  §  370. 

forms  of,  not  established,  but  useful,  §  371. 

of  the  district  court,  §  372  to  578. 
PRECEDENTS, 

entire  proceedings  in  a  suit  in  rem^  for  salvage,  p.  497  to  532.- 

on  a  libel  of  information  against  the  same  property,  p. 
532  to  541. 

libel  in  rem^  against  ship  and  cargo,  by  owner  and  master  of  saving  vessel^ 
for  salvage,  p.  497. 

stipulation  for  costs,  on  filing  libel  in  r&m,  p.  498. 

justification  of  sureties,  p.  499. 

attachment  and  monition  against  ship  and  cargo,  p.  499. 

notice  for  publication,  p.  500. 

return  of  marshal  to  attachment  and  monition,  p.  501. 

proclamation  on  return  of  process  in  rem,  p.  501. 

order  of  court,  on  return  of  mesne  process  in  rem,  p.  501. 

claim  by  agents  of  foreign  underwriters,  p.  501. 

stipulation  for  costs,  on  putting  in  claim  in  rem^  p.  504. 

justification  of  sureties,  p.  502k 

claim  by  a  foreign  consul,  for  unknovni  owners,  p.  505. 
by  the  U.  S.,  for  a  forfeiture  and  for  duties,  p.  506. 

replication  to  claim  and  answer,  p.  507. 

affidavit  to  move  for  sale  of  ship  and  cargo,  p.  508. 

notice  of  motion  for  sale  of  ship  and  "cargo,  p.  508. 

proof  of  service  —  admission — affidavit,  p.  509. 

order  for  sale  of  ship  and  cargo,  p.  509. 

venditioni  exponeu  for  interlocutory  sale,  p.  509. 

return  of  marshal  to  venditioni  expontM,  p.  510. 

clerk's  receipt  to  marshal,  for  proceeds  of  sale,  p.  510. 

application  by  marshal,  for  leave  to  pay  duties  on  cargo,  p.  511. 

order  for  payment  of  duties,  p.  511. 

deposition  de  bene  esse,  affidavit  of  necessity,  p.  511. 

notice  to  adverse  party,  p.  512. 

proof  of  service,  p.  513. 

subpoena  to  testify  before  a  commissioner,  p.  513. 
ticket,  p.  514. 

deposition,  p.  514. 

certificate  of  commissioner,  p.  519. 

endorsement  on  depositions,  as  sealed  up,  p.  520. 
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PRECE  DENTS  —  continued. 

order  to  open  depositions  in  court,  p.  520. 

order  for  commission,  or  dedimtia  potestatem,  p.  520. 

commission,  or  dedimus  potestatem,  p.  520. 

return  of  the  commissioners,  p.  521. 

ihterrogatories,  p.  521. 

cross-interrogatories,  p.  522. 

deposition,  p.  523. 

endorsement  and  direction,  p.  524. 

order  to  open  commission,  p.  524. 

notice  of  hearing  to  the  parties,  p.  525. 

to  the  clerk,  p.  525. 
notice  to  clerk  to  produce  papers  on  hearing,  p.  525. 
order  for  hearing,  p.  526. 
proceedings  on  hearing,  p.  526. 
decree  on  the  merits,  with  reference  to  clerk,  p.  526. 
clerk's  report  on  distribution  of  salvage,  p.  527. 
final  decree,  p.  528. 

notice  to  marshal  to  return  venditioni  exponas,  p.  529. 
affidavit  of  service  of  notice,  p.  529. 
affidavit,  on  which  to  make  motion  for  attachment  against  the  marshal,  p. 

530. 
order  for  marshal  to  show  cause,  p.  530. 
admission  of  service,  p.  531. 
order  that  attachment  issue,  p.  531. 
order  to  pay  over  remnants  and  surplus,  p.  531. 
libel  of  information  for  a  forfeiture,  p.  532. 
notice  for  publication,  p.  533. 
order  for  process,  p.  534. 
monition  and  attachment  in  rem,  p.  534. 
claim  and  answer  by  owner  of  saving  vessel,  p.  634. 
stipulation  for  costs,  p.  535. 
claim  and  answer  of  salvors,  p.  535. 

of  foreign  consul,  p.  537. 
of  foreign  underwriters,  p.  538. 
stipulation  for  costs,  p.  537,  538,  540. 
order  for  default,  p.  541. 
notice  of  hearing,  p.  541. 
final  decree  dismissing  libel,  p.  541. 

For  other  precedents,  tnde  Libel  —  Claim — Answer — Excbftiohs  — 
Decree,  etc. 
PREROGATIVE, 

the  source  of  English  judicial  jurisdiction,  §  47,  113. 


778  INDEX. 

PRINTERS, 

fees  of,  p.  484. 
PRISONS, 

none  belonging  to  the  U.  B.,  §  844. 
PRISONERS, 

committed  under  authority  of  the  U.  S.,  kept  in  State  jails,  §  344,  p.  210, 
note. 
PRIZE, 

causes,  §509  to  518. 

cases  of,  always  held  within  the  jurisdiction,  §  306. 

courts  of,  in  Scotland,  Continental  Europe,  and  England,  §  307. 

in  the  U.  S.,  the  district  court  has  exclusive  original  jurisdiction  of  cases 
of,  §  509. 

commissioners,  how  appointed,  their  duties,  §  510,  512. 

evidence  in  first  instance,  duty  of  captors,  §  511,  512,  5125. 

captors  to  give  notice  of  arrival  of  prize,  §  512. 

examination  of  witnesses  in  preparcUorio^  how  taken,  §  512,  512a. 

interrogatories,  §  512. 

master  of,  to  deliver  up  papers,  etc.,  found  on  the  prize,  §  512. 

further  proof,  etc,  may  be  ordered,  §  512a. 

captors  to  apply  without  delay  for  adjudication  or  claimants  may  so  ap- 
ply, §  5126. 

proceeding  for  condemnation  purely  in  rem,  how  commenced,  §  5126. 

default,  how  taken  —  effect  of,  §  512<!. 

claim  to  be.  entered  when  —  by  whom  to  be  made  —  to  be  accompanied 
with  test  affidavit,  §  ^\2d, 

test  affidavit,  must  accompany  claim  —  must  state  what  —  how  sworn  to, 
§  51 5d 

decree  of  acquittal  and  restitution  —  effect  of,  §  512«. 

damages,  when  awarded  against  captors,  how  assessed,  §  512«. 

costs  and  expenses  in  cases  of,  §  51 2«,  p.  484. 

decree  of  condemnation,  proceedings  upon,  §  512^. 

appeals  in  cases  of,  §  512/*. 

commission  to  take  testimony,  never  issues  to  enemy's  country,  in  cases  of, 
§  531. 

form  of  libel  in  cases  of,  p.  611,  612. 

proceedings  in  cases  of,  p.  612  to  614. 

rules  — 

amendments  to  libel,  when  allowed.  Rule  45,  p.  445. 

appeals,  when  to  bo  made.  Rule  51,  p.  446. 

assessment  of  damages.  Rule  49,  50,  p.  446. 

calendar,  order  of  putting  causes  on,  Rule  27,  p.  442. 

claim,  by  whom  and  how  interposed.  Rule  42,  p.  444. 

commissioners,  how  appointed,  their  duties.  Rule  1,  p.  436. 
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commissioners,  notice  of  arrival  of  prize  to  be  given  to,  Rule  2,  p.  437. 

to  see  that  prize  is  safely  moored,  Rule  3,  p.  437. 
to  see  if  bulk  has  been  broken,  and  when,  Rule  4,  p.  437. 
to  see  if  boxes,  etc.,  have  been  opened,  or  property  taken, 

Rule  4,  p.  437. 
not  to  leave  property  till  it  is  secured  and  sealed.  Rule  6, 

p.  437. 
seals  put  on  by,  not  to  be  rempved  without  order  of  court, 

Rule  5,  p.  437.     ■ 
to  take  an  account  of  property,  and  how  to  secure  it,  Rule 

6,  p.  437. 
duties  of,  when  no  notice   given  by  captors.  Rule  7,  p. 

438. 
disqualified  by  interest.  Rule  21,  p.  441. 
may  not  act  as  proctor,  advocate,  or  counsel.  Rule  21,  p. 

441. 
of  appraisement  and  sale,  their  duties.  Rule  25,  26,  27,  p. 
442. 
contumacy,  decree  of,  when  and  how  obtained.  Rule  48,  p.  446. 
damages,  how  and  by  whom  assessed.  Rule  49,  p.  446. 
decree,  of  contumacy,  when  and  how  obtained.  Rule  48,  p.  446. 

when  may  be  executed  after  appeal.  Rule  52,  p.  446. 
deposition,  as  to  papers  found  on  the  prize,  to  be  taken  by  commissioners. 

Rule  9,  10,  p.  438. 
how  disposed  of.  Rule  11,  p. 
438. 
form  of,  by  witness  in  preparatorio,  Rule  19,  20,  p.  440,  441. 
examination  of  witnesses  in  preparat&fno,  how  conducted.  Rule  13,  14,  15, 

16,  17,  18,  19,  20,  p.  439,  440, 
441. 
who   may  attend.    Rule    13,   p. 

439. 
when  closed,  Rule  29,  p.  443. 
expenses,  questions  concerning  when  determined.  Rule  28,  p.  442. 
freight,  questions  concerning  when  determined.  Rule  28,  p.  442. 
invocation  of  papers,  etc.,  from  one  vessel  to  another.  Rule  30,  31,  32,  33, 

p.  443. 
libel,  for  restitution  may  be  filed  wh  en.  Rule  28,  p.  441. 

by  captors,  when  to  be  filed  and  proceedings  on.  Rule  24,  43,  p.  442, 

445. 
contents  and  amendments  of,  Rule  45,  p.  445. 
on  capture  by  public  armed  vessels  of  the  U.  8.,  Rule  47,  p.  445. 
money  in  court,  how  to  be  disposed  of.  Rule  38,  p.  444. 
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money  in  conrt,  report  of,  Rule  39,  40,  p.  444. 

motions  for  commifldons  or  decrees  of  appraisement  and  sale.  Role  84,  p. 

448. 
notice  of  arriyal  of  prize.  Rule  2,  23,  p.  437,  441. 
oath  to  be  administered  to  witnesses  in  preparcUoriOy  Rule  17,  p.  440. 

to  interpreter,  Rule  18,  p.  440. 
papers,  etc,  when  to  be  delivered  to  commissioners.  Rule  8,  p.  438. 
to  be  marked,  Rule  9,  p.  438. 
how  disposed  of,  Rule  11,  p.  438. 
proceedings  when  captors  refuse  or  neglect  to  deliyer.  Rule 

22;  p.  441. 
invocation  of,  from  one  vessel  to  another.  Rule  30,  31,  32,  33, 
p.  443. 
perishable  property,  how  disposed  of,  Rule  25,  26,  p.  442. 
process,  to  be  sued  out  by  captors,  Rule  43,  p.  445. 
first,  may  be  what,  Rule  43,  p.  445. 
when  to  be  made  returnable,  Rule  44,  p.  445. 
how  served,  Rule  4^  p.  445. 
proofs,  additional  not  allowed  till  after  hearing  on  those  first  taken.  Role 

46,  p.  445. 
property  in  custody,  not  to  be  delivered  except  by  order  of  court.  Rule  58, 
p.  446. 
when  deemed  in  custody.  Rule  53,  p.  446. 
stipulation,  for  value,  Rule  41,  p.  444. 
on  appeal.  Rule  61,  p.  446. 
witnesses,  when  to  be  produced  before  commissioners,  Rule  12,  p.  439. 

examination  of,  in  preparatories  how  conducted.  Rule  13, 14, 
15,  16,  17,  18,  19,  20,  p.  439,  440,  441. 
PROCEEDINGS, 

general  character  and  course  of,  in  admiralty,  §  358  to  372. 
form  of,  in  a  suit  in  rem  for  salvage,  p.  497  to  532. 
on  a  libel  of  information,  p.  532  to  541. 
in  prize  cases,  p.  612  to  614. 
PROCEEDS, 

subject  to  lien  upon  original  thing,  §  290,  305. 
paid  to  clerk  and  deposited,  §  560. 
how  distributed,  §  560. 
may  be  proceeded  against,  §  561,  562. 

person  having  an  interest  in,  may  intervene,  Ad.  Rule  43,  p.  376. 
PROCESS, 

issued  by  clerk,  §  415,  416. 

for  arrest,  D.  C.  Rule  16,  17,  p.  401. 

when  not  issued  without  order  of  judge,  §  415. 


INDEX.  781 

PROCESS  —  continued. 

for  arrest,  marked  for  bail  by  clerk,  §  416. 

when  bail  can  be  taken -i^  amount  of,  §  416. 
in  what  cases  abolished,  §  424.^   . 
mesne,  §  417  to  444,  D.  C.  Rule  13,  14,  15,  p.  400,  401. 

not  to  issue  till  libel  is  filed.  Ad.  Rule  1,  p.  367,  D.  0.  Rule  3,  p. 

809. 
what  may  be  in  suits  in  personam^  Ad.  Rule  2,  p.  867. 
test  of,  and  when  returnable,  §  417,  D.  C.  Rule  11,  170,  181,  p.  400,  426, 

428. 
must  be  served  by  marshal,  §  419. 
may  be  amended,  §  418. 
how  served  and  returned,  §  421,  422. 

to  attach  goods,  chattels,  credits,  and  effects,  §  425,  D.  C.  Rule  28,  29,  80, 

81,  p.  408. 
how  served,  §  426,  Ad.  Rule 
1,  p.  867. 
may  issue  to  attach  property  of  a  non-resident,  §  425. 
of  attachment  dissolved  on  giving  bond^  §  427,  430. 
garnishee  named  in,  must  be  summoned,  §  426,  430. 
of  attachment,  object  of,  to  compel  appearaince,  §  429. 
garnishee  may  appear  and  deny  that  he  has  the  property,  §  480. 
in  rem,  what  and  how  executed,  §  434,  435,  Ad.  Rule  9,  p.  369. 

notice  of  return  of,  and  hearing,  how  given,  Ad.  Rule  9,  p.  869. 
must  have  fourteen  days  between  test  and  return,  §  435, 457. 
in  petitory  and  possessory  suits.  Ad.  Rule  20,  p.  871. 
none  necessary  to-bring  appellees  into  circuit  court,  C.  C.  Rule  120,  p. 

898. 
of  supreme  court,  in  whose  name  and  how  served,  S.  C.  Rule  5,  p.  882. 

in  cases  of  dismissal,  derk  to  issue,  S.  C.  Rule  24,  p. 
•     388. 

not  to  issue  without  order  of  the  court,  S.  C.  Rule  29,  p. 
890. 
proceedings  on  return  of,  §  449  to  460,  D.  C.  Rule  18,  31,  33,  34,  p.  401, 

408,  404. 
against  marshal,  for  not  returning,  D.  C.  Rule  32,  p.  404. 
when  returned  "served  personally,"  D.  C.  Rule  18,  66,  p. 

401,  408. 
"not  served  personally,"  D.  C.  Rule  19,  20, 
p.  401. 
on  return  of,  when  party  deemed  in  court,  D.  C.  Rule  18,  p.  401. 
not  to  issue  without  stipulation  for  costs,  D.  C.  Rule  44,  p.  406. 
for  execution  of  decree,  D.  C.  Rule  145,  146,  p.  422. 
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PROCESS  —  continued, 

final,  D.  C.  Rule  146,  p.  422. 

on  informations,  D.  C.  Rule  181,  182,  183,  189,  p.  428,  429.  ' 

when  not  more  than  one  shall  issue  against  master  or  owners,  for  wages, 

D.  €.  Rule,  June  Term,  1849,  p.  431. 
form  of  order  of  judge  for  warrant  of  arrest,  §  416. 
marking  for  bail,  by  clerk,  §  416,  p.  637. 
monition  in  personam,  §  420. 
attachment  and  monition  in  rem,  §  486. 
warrant  of  arrest  in  personam,  p.  637. 
deputation  by  marshal  to  his  deputy,  p.  638. 
marshaPs  return,  p.  638. 

warrant  of  arrest,  with  attadiment  clause,  p.  638. 
marshaPs  return,  p.  639. 
citation  and   monition  in  personam,  with  marshal^s  [return,  p. 

639. 
warrant  of  arrest  against  a  ship,  with  a  monition  and  warrant  of 

arrest  against  the  master  and  owner,  p.  639. 
marshaPs  return,  p.  640. 
the  like,  against  a  ship  and  owner,  and  the  executor  of  another 

owner,  p.  641. 
the  like,  in  a  cause  of  possession  or  restitution,  p.  642. 
marshaPs  return,  p.  643. 
the  like,  against  ship,  freight  and  master  for  seamen^s  wages,  p. 

643. 
attachment  to  compel  obedience  to  a  decretal  order,  p.  644. 
marshaVs  return,  p.  644. 
mandate  of  supreme  court,  p.  705. 
Vide  Execution. 
PROCHEIN  AMI, 

how  appointed,  D.  C.  Rule  141,  p.  421. 
PROCLAMATION,  §  452,  456,  D.  C.  Rule  35,  p.  404. 

form  of,  p.  501. 
PROCTORS  AND  ADVOCATES, 

how  admitted,  §  334,  D.  C.  Rule  163,  p.  425. 

in  supreme  court,  S;  C.  Rule  2,  p.  381.  ♦ 
duties  of,  §  334. 
how  appointed,  §  335,  458. 
presumed  to  have  authority,  §  335,  458. 
may  be  compelled  to  state  for  whom  they  appear,  §  335,  458. 
party  having,  cannot  conduct  cause  himself,  §  335. 

cannot  be  assisted  by  one  not  a  proctor  or  advocate,  §  335. 
have  full  power  over  cause  while  pending,  §  335. 
after  decree,  have  no  power  except  to  enforce  decree,  §  835.  * 
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PROCTORS  AND  ADYOCATES  — continued, 

cannot  discharge  decree  except  on  payment,  §  335. 
power  of,  revocable,  and  may  be  restricted,  §  336. 
are  officers  of  the  law  and  accountable  to  the  court,  §  336. 
may  be  deprived  of  their  office  and  punished,  §  336. 
for  the  government,  in  the  district  and  circuit  court,  is  the  district  attor- 
ney, §  337. 
in  the  supreme  court,  is  the  attorney-general,  §  337. 
should  be  in  court  on  return  day  of  process,  §  449.  . 
will  be  protected  in  their  right  to  costs,  §  551. 
may  be  required  to  pay  costs  when,  §  551. 
to  be  indemnified  by  co-libellants,  D.  C.  Rule  9,  p.  400. 
notice  to,  that  stipulation  be  carried  out,  D.  C.  Rule  42,  p.  405. 
when  allowed  to  verify  pleadings,  D.  C.  Rule  93,  p.  414. 
notice  to,  when  not  residing  in  the  city  of  New  York,  D.  C.  Rule  131,  238, 

p.  418,  429. 

« 

fees  of,  p.  481. 
PROHIBITION, 

from  common-law  courts  to  the  adrqiralty,  §  74,  75,  81,  110  to  113. 
may  be  issued  from  supreme  court,  §  324,  591. 
form  of  suggestion  for,  p.  706. 
writ  of,  p.  707. 
PROPERTY, 

in  possession  of  a  third  person,  how  obtained  in  suits  in  rem,  Ad.  Rule  8, 

p.  369- 
how  delivered  from  arrest,  D.  C.  Rule  42,  65,  68,  69,  p.  405,  409,  410. 

in  possessory  suits,  D.  C.  Rule  70,  p.  410. 
account  of  sales  of,  to  be  filed,  D.  C.  Rule  157,  p.  424. 
PRUSSIAN  STATES, 

laws  of,  §  187. 
PUBLICATION, 

of  notice  of  arrest  of  property,  D.  C.  Rule  46,  p.  406. 
of  sale  of  property,  D.  C.  Rule  48,  p.  407. 
in  summary  proceedings,  D.  C.  Rule  170,  171,  p.  426. 
PURCHASER, 

may  be   compelled  to  pay  purchase-money,  or  re-deliver  the   property, 
§  439. 
QUADRUPLICATION,  §  482. 
QUINBOROUGH, 

inquisition  at,  §  60  to  68. 
RANSOM  BILLS,  §  304. 
RECORD, 

on  appeals  from  district  to  circuit  court,  to  be  made  up  by  clerk  —  con- 
tents of,  Ad.  Rule  53,  p.  879. 
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complete,  to  be  filed  in  supreme  court,  or  cause  not  heard,  S.  0.  Rule  8,  p. 

383. 
when  translation  to  be  inserted  in,  in  supreme  court,  8.  C.  Rule  11,  p. 

885. 
no  objection  to  admissibility  of  anything  in,  to  be  allowed  in  supreme 

court,  unless  taken  in  court  below,  S.  C.  Rule  13,  p.  885. 
certiorari  for  diminution  of,  motion  for,  in  supreme  court,  how  uid  when 
to  be  made,  S.  C.  Rule  14,  p.  385. 
REFERENCE, 

on  decrees,  to  ascertain  amount  due,  §  452,  453,  D.  C.  Rule  128  to  135,  p, 

419, 420. 
may  be  made  to  commissioners.  Ad.  Rule  44,  p.  377. 
proceedings  on,  §  543  to  547. 
form  of,  report  of  commissioner  on,  §  545,  p.  664,  665. 

exceptions  to  commissioner's  report,  §  546,  p.  666. 

order  of  confirmation  of  commissioner's  report,  §  546,  p.  660. 

REGISTER, 

admiralty,  §  333. 
REGISTRY, 

money  paid  into  court  to  be  deposited  in,  §  560. 

how  drawn  out  of,  §  560. 
proceeds  in,  how  proceeded  against,  §  561,  562. 

of  sales,  to  be  paid  into,  Ad.  Rule  41,  p.  376. 
money  paid  into,  where  deposited  and  how  drawn,  Ad.  Rule  42,  p.  876. 
person  having  an  interest  in  proceeds  in,  may  intervene.  Ad.  Rule  43,  p. 
376. 
REHEARING,  §  451,  540,  548. 

may  be  granted  after  decree  by  default,  Ad.  Rule  40,  p.  376. 
REM, 

suit  in,  §  359,  362. 

all  the  world  parties  to,  §  364,  365,  434. 

process  in,  how  served,  §  434,  438. 

if  property  in,  be  removed,  court  may  retake  it,  §  439. 

is  in  hands  of  a  third  person,  he  may  be  compdled 
to  deliver  it,  §  440,  441. 
form  of  proceedings  in,  from  commencement  to  final  decree,  p. 
497  to  529. 
REMNANTS  AND  SURPLUS, 

what  are,  and  how  proceeded  against,  §  305,  562. 
form  of  petition  for,  p.  682. 

order  to  pay  over,  p.  531,  683. 
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REPLIOATION, 

regulations  concerning,  §  867^  868,  481,  D.  0.  Rule  7(i,  88,.  p.  411,  418. 
general,  put  in  without  oath,  §  481. 
special,  §  868,  482. 

must  be  sworn  to,  §  482. 
no  longer  allowed,  §  367,  Ad.  Rule  62,  p.  879^ 
form  of,  §  481. 

to  answer  of  garnishee,  p.  656. 
REPORT, 

of  commissioner  on  reference,  §  544,  545. 

when  and  how  filed,  D.  C.  Rule,  Dec  1, 
1847,  p.  480.  * 

exceptions  to,  §  546. 

when  and  how  filed,  D.  C.  Rule,  Dec.  1, 1847,  p.  430. 
confirmation  of,  §  546. 

form  of,  of  conmiissioner,  on  reference  to  compute  damages,  §  546,  p. 

664. 
to  take  the  testimony  as  to  the 
amount  of  damages,  p.  665. 
on  special  order  of  reference,  reporting  the 
testimony,  p.  665. 
RESPONDENTIA,  §  293. 
RESTITUTION, 
suits  for,  §  311. 
form  of  libel  for,  p.  614. 
RETURN, 

of  process,  f  417,  421,  437,  443, 449. 
forms  ol     Vide  MarshaTi — Procbs& 
REVENUE  LAWS, 

suits  for  violations  of,  §  301,  802,  308. 
REVIEW, 

Ubel  of,  D.  0.  Rule  156,  p.  424. 
RHODIAN  LAWS,  §  179. 
RIGGERS, 

may  sue  in  the  admiralty,  §  266. 
RIVERS, 

lakes,  and  seas,  §  28,  224  to  255. 
navigable  within  the  admiralty  jurisdiction,  {  237. 
RULES, 

all  the  courts  may  make,  §  328,  669. 

of  course  or  by  consent,  how  entered,  D.  0.  Rule  162,  p.  425. 
of  circuit  court,  and  of  supreme  court  of  New  York,  when  to  govern.  D. 
C.  Rule  240,  p.  430. 
50 
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effect  of  arranging  under  different  heads  of  practice,  D.  C.  Role  241,  p. 

480. 
admiralty,  of  the  supreme  court,  §  11,  858,  856,  857.     Vide  AjooBAun 

Rules. 
of  the  supreme  court     Vide  Supreme  Court. 
of  the  circuit  court,  eastern  district     Vide  Eastern  District. 

nofrthem  district     Vide  Northern  District. 
southern  district     Vide  Circuit  Court. 
of  the  district  court,  eastern  district     Vide  Eastern  District. 
«  northern  district     Vide  Northern  District. 

southern  district.     Vide  District  Court. 
in  prize  cases.     Vide  Prize. 
RUSSIA, 

laws  of,  S  187. 
SAHiMAKERS, 

may  sue  in  the  admiralty,  §  266. 
SAIjE, 

of  cargo,  §  296. 

of  vessels,  |  299. 

of  perishable  property,  §  444  to  448,  D.  C.  Rule  186,  Feb.  7,  1863,  p.  429, 

484. 
of  property,  how  made.  Ad.  Rule  41,  p.  876. 

proceeds  of,  to  be  paid  into  the  registry,  Ad.  Rule  41,  p.  376. 
not  to  be  directed  on  interlocutory  decrees,  except  by  consent 
or  order  of  court,  D.  C.  Rule,  Feb.  7,  1868,  p.  434. 
writs  of,  when  returnable,  D.  C.  Rule  11,  p.  400. 
publication  of  notice  of,  D.  C.  Rule  47,  48,  p.  406,  407. 
account  of,  to  be  filed,  D.  C.  Rule  157,  p.  424. 
form  of  proceedings  for,  of  perishable  property,  p.  508  to  511. 
SALVAGE, 

cases  of,  within  the  admiralty  jurisdiction,  §  800,  800«. 

nature  of,  §  800. 

who  may  claim,  §  800a. 

for  what  services  a  claim  of,  may  be  made,  §  8005. 

highly  favored,  §  300c. 

compensation  for  service,  a  legal  right,  §  SOOd. 

amount  of  compensation,  §  8OO0. 

parties,  in  cases  of.  Ad.  Rule  19,  p.  871 ;  D.  C.  Rule  10,  p.  400. 

when  not  required  to  give  stipulation  for  costs,  D.  C. 
Rule  45,  April  16,  1847,  p.  406,  480. 
in  suits  for,  certain  property  to  be  brought  into  court,  Ad.  Rule  88,  p.  875. 
form  of  proceedings  in  a  suit  in  rem  for,  p.  497  to  582. 
libel  for,  p.  497,  607,  608,  609. 
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SARDINIA, 

laws  of,  §  187. 
SATISFACTION, 

of  judgments,  D.  C.  Rule  169,  161,  p.  424,  426. 
SCOTLAND,  §  45,  114  to  117,  807. 

admiralty  jurisdiction  of,  §  114  to  117, 
SEA, 

lakes  — rivers,  §  224  to  257. 

meaning  of  phrases,  high  sea — high  seas — open  sea,  {  224. 

means  large  navigable  waters,  §  225. 

tide  does  not  enter  into  idea  of,  §  226  to  280. 

no  visible  tides  in  the  great  European  inland  seas,  §  226,  S27. 

irregular  rise  and  fall  of  water  in  inland  seas,  {  227. 

maritime  law  first  established  on  inland  seas,  lakes,  and  rivers,  §  227. 

periodical  inundations  in  inland  seas,  §  280. 

rivers  are  strictly  part  of,  §  281. 

all  waters  really  part  of,  §  282. 

navigability,  not  currents,  tide  or  salt,  the  test  of  jurisdiction,  §  282  to 
243. 
SEA  COAST  OF  THE  U.  S., 

length  of,  p.  186,  note. 
SEAFARING  LIFE, 

character,  rights,  privileges  and  liabilities  of,  peculiar,  §  2. 
SEAMEN, 

first  want  of  a  ship,  §  277. 

service  of,  highly  favored,  §  277. 

jurisdiction  over,  settled  for  ages,  §  277. 

denied  in  England  in  certain  cases,  §  277. 

foreign,  court  has  jurisdiction  over,  {  282. 

in  suits  for  wages,  may  join  as  co-libellants,  D.  C.  Rule  8,  9,  p.  400. 

when  not  required  to  give  stipulation  for  costs,  D.  C.  Rule  45,  April  16, 
1847,  June  Term,  1849,  p.  406,  430,  48L 

wages  of.     Vide  Wages. 
Vide  Marinbb. 
SECURITY, 

by  stipulation,  f  869,  489  to  502. 

may  be  by  bond  or  recognizance,  §  480. 
Vide  Stipulation. 
SEIZURES,  §  801  to  808. 

are  civil  cases  of  admiralty  jurisdiction,  §  802.^ 

on  lakes  and  rivers,  §  224,  229,  808. 

place  of,  gives  jurisdiction,  §  308. 

decree  on  default  in  cases  of,  absolute,  §  454. 

form  of  libel  on,  p.  616,  619«  621. 
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SET-OFF, 

cases  of,  p.  323,  note. 
8HIP  CHANDLERS, 

may  sue  in  the  admiralty,  §  266. 

form  of  libel  by,  p.  554. 
SHIPS  AND  VESSELS,  §  215  to  224. 

ship  is  a  general  term,  equivalent  to  yessel,  §  215,  218^ 

definition  of,  §  215. 

consists  of  what,  §  222. 

no  matter  how  propelled,  §  216,  217. 

nor  what  water  she  sails  in,  §  224. 

first  idea,  of,  how  suggested,  §  216. 

size  of,  $  216,  220. 

in  infancy  of  commerce,  small,  §  217,  220. 

of  agricultural  conmierce,  §  217,  221. 

registry  and  enrolment  acts  extend  to  vessels  of  five  tons,  §  220.. 

a  ship  is  always  the  same  ship,  though  repairs  have  entirely  changed  h^, 
§223. 

not  the  same  ship,  if  taken  to  pieces  and  rebuilt,  §  223. 

made  to  plough  the  seas,  not  to  lie  by  the  walls,  §  277. 

doubted  whether  canal  boats  are  in  a  proper  sense  ships  and  vessels,  §  221. 

they  should  be  so  considered,  §  221. 

of  a  nation,  part  of  its  territory,  §  2. 

owners  of,  generally  tenants  in  common,  sometimes  partners,  p.^163,  note. 

when  delivered  to  claimant,  Ad.  Rule  11,  p.  369. 

when  may  be  sold.  Ad.  Rule  11,  p.  369. 

act  for  the  reduction  of  costs,  and  expenses  of  proceedings  against,  §  499, 
600. 
limiting  liability  of  owners  of,  p.  494. 

form  of  proceedings  under,  p.  625  to 
637. 
SHORT  ALLOWANCE, 

form  of  libel  for,  p.  664. 
SICILIES, 

laws  of,  §  187. 
SLAVE  TRADE, 

form  of  libel  against  a  vessel  for  being  engaged  in>  p.  616,  621. 
SPECIAL  SESSIONS,  D.  C.  Rule  12,  138,  139,  p.  400,  421. 
SPOLIATION,  §  310. 
STATE  COURTS  OP  ADMIRALTY,  §  19,  45,  166  to  171. 

jurisdiction  of,  different,  in  different  states,  §  166,  171. 

Pennsylvania,  §  167. 

New  Jersey,  §  168. 

Maryland,  §  169. 
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STATE  COURTS  OP  AJyMIRALTY^eonUnued. 
Virginia,  §  170. 

constitution  did  not  intend  to  perpetuate  that  diversity,  §  171. 
that  diveraitj  made  the  grant  to  the  nation  more  necessary,  §  171. 
(STATES, 

independent,  §  24,  166. 
foreign  to  each  other,  §  24, 166. 
grants  of  judicial  power  by,  §  28. 
governments  of,  §  24. 
constitutions  of,  §  24. 

admiralty  jurisdiction  cannot  be  conferred  on  th6  courts  of  the,  §  319L 
STATUTES, 

of  the  states,  establishing  courts  of  admiralty,  §  166  to  171. 
British,  13  Rich.  2,  chap.  5,  §  66  to  69. 
15  Rich.  2,  chap.  8,  §  70  to  72. 
do  not  bind  the  colonies,  unless  named,  §  118. 
re-enacted  in  some  of  the  states,  §  166. 
fee  bill,  p.  481. 
acts  concerning,  commissioners,  p.  485,  489. 

depositions  de  hens  esse,  p.  486. 
commissions,  p.  487. 
summons  for  wages,  p.  491. 
imprisonment  for  debt,  p.  492. 
notaries  public,  p.  498. 
liability  of  ship-owners,  p.  494. 
evidence,  p.  496. 
STAY  OP  PROCEEDINGS, 

on  appeal  from  decree  of  district  court,  D.  C.  Rule  151,  152,  158,  154,  p. 

428. 
of  circuit  court,  C.  C.  Rule  185,  p.  396. 
commissions  when  not  allowed  to  operate  as,  D.  C.  Rule  105,  107,  p.  416. 
STEVEDORES,  §  285. 

may  sue  in  the  admiralty,  §  285. 
STEAMBOATS,  §  240,  241. 
STIPULATION,  §  369,  489  to  502. 

where  and  by  whom  taken.  Ad.  Rule  5,  85,  p.  868,  875,  D.  C.  Rule  87,  p. 

404. 
for  costs,  when  necessary,  §  418,  460. 
for  costs  and  expenses,  to  be  filed  when  claim  is  put  in.  Ad.  Rule  26,  p. 

878. 
in  seizure  cases,  §  445,  446. 
may  be  by  bond  or  recognizance,  §  489. 
different  kinds  of,  §  498  to  502. 
by^the  libellant,  for  costs  and  expenses,  §  494. 
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by  the  claimant,  for  costs  and  expenses,  §  495. 

for  costs,  expenses,  and  damages,  §  495. 
when  court  may  require  of  the  defendant,  for  costs  and  e2^n8eSy  Ad.  B«le 

25,  p.  872. 
for  the  action,  §  496  fo  502. 
for  value,  §  498. 
juratory,  §  502. 

on  appeal,  §  592,  596,  597,  599,  604,  D.  C.  Rule  152,  153,  p.  423. 
when  summary  execution  issued  upon,  Ad.  Rule  3, 4,  p.  367,  368. 
when  new  sureties  required  on,  Ad.  Rule  6,  p.  368. 
for  CQSts,  on  attachment  in  personam  or  citation,  D.  C.  Rule  17,  p.  401. 
conditions  of,  D.  C.  Rule  21,  38,  42,  59,  June  Term,  1849,  p.  402, 405, 408, 

431. 
amount  of,  D.  C.  Rule  21,  39,  65,  June  Term,  1849,  p.  402,  405,  409,  431. 
to  marshal,  on  arrest,  D.  C.  Rule  21,  22,  23,  24,  40,  p.  402, 405. 
how  discharged  or  mitigated  in  amount,  D.  C.  Rule  40,  143,  p.  405,  421. 
to  be  registered  with  clerk,  D.  C.  Rule  43,  p.  406. 
for  costs,  when  required  and  when  not,  D.  C.  Rule  44,  45, 140,  April  16, 

1847,  June  Term,  1849,  p.  406,  421,  430,  431. 
motions  for  greater  or  more  secure,  D.  C.  Rule  55,  p.  408. 
enforcement  of,  on  default,  D.  C.  Rule  56,  p.  408. 
on  arrest  of  defendant,  how  discharged,  D.  C.  Rule  57,  58,  p.  408. 
by  whom  to  be  executed,  D.  0.  Rule  59,  p.  408. 
in  possessory  suits,  D.  0.  Rule  70,  p.  410. 
default  for  not  putting  in,  D.  C.  Rule  92,  p.  413. 
decree  upon,  D.  C.  Rule  144,  p.  422. 
on  making  new  parties,  D.  0.  Rule  149,  p.  422. 
on  informations,  D.  C.  Rule  186,  p.  429. 
must  be  ^led  before  exceptions  to  any  report  received,  D.  C.  Rule,  Dec.  1, 

1847,  p.  430. 
by  respoiident,  in  suit  for  wages,  D.  C.  Rule,  June  Term,  1849,  p.  431. 
approval  of  judge  to  sufficiency  of  sureties  to,  how  obtained,  D.  C.  Rule, 

Oct.  1,  1867,  p.  432. 
form  of,  by  libellant,  for  costs  in  rem,  p.  498. 

in  personam^  §  414,  p.  645. 
for  costs  and  expenses,  p.  645. 
by  defendant,  for  costs  and  expenses,  p.  645. 
by  claimant,  for  costs  and  expenses,  p.  504,  646. 
by  intervenor,  for  costs,  expenses,  and  damages,  p.  647. 
by  defendant,  to  appear  and  pay  the  decree — to  be  given  on  ar- 
rest or  on  appearance  to  dissolve  an  attachment,  §  423.  p.  648. 
by  claimant,  to  abide  by,  and  pay  the  decree,  p.  648. 
for  appraised  or  agreed  value,  p.  649. 
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form  of,  to  the  marshal,  on  arrest  of  the  person,  p.  650. 
justification  of  bail  on,  p.  651. 
under  the  act  of  1847,  p.  651. 
justification  of  sureties,  p.  651. 
certificate  of  approval  of  sureties,  p.  651. 

for  safe  return  of  a  vessel,  on  application  of  a  part  owner,  p.  652. 
ST.  LAWRENCE, 

navigation  of  the,  p.  138,  139,  note. 
STORAGE, 

of  sails,  etc.,  on  shore,  §  283. 
STRIFE, 

between  the  English  common-law  courts  and  the  admiralty,  §  74  to  111. 
SUBJECT-MATTER, 

jurisdiction  limited  to,  §  10: 
various,  §  16,  256. 
SUBPCENA,  §  524. 

form  of,  p.  518,  514. 
SUITS, 

two  classes  of  —  in  rem  and  inpers&nam,  §  859,  360,  361. 
difference  between  the  two  classes  of,  §  359,  362. 

in  rem,  property  in  possession  of  a  third  person,  how  obtained  in.  Ad. 
Rule  8,  p.  869. 
process  in,  what,  and  how  executed,  Ad.  Rule  9,  p.  369. 

notice  of  return  of,  and  hearing,  how  given.  Ad.  Rule 
9,  p.  869. 
certain  property  in,  to  be  brought  into  court.  Ad.  Rule  88,  p. 
875. 
in  personam,  mesne  process  in.  Ad.  Rule  2,  p.  867. 
bail,  how  taken  in.  Ad.  Rule  3,  p.  367. 
arrest  and  bail  in,  Ad-  Rule  48,  p.  378. 
how  joined  or  consolidated,  D.  C.  Rule  103,  p.  416. 
when  one  to  abide  by  decision  rendered  in  another,  D.  0.  Rule  104,  p. 

416. 
in  forma  pauperis,  D.  C.  Rule  142,  143,  p.  421. 
SUMMARY  PROCEEDINGS,  §  508,  D.  C.  Rule  164  to  178,  June  Term,  1849, 

p.  425,  426,  427,  481. 
SUMMONS  FOR  WAGES,  §  503  to  509,  D.  ,C.  Rule,  June  Term,  1849,  p.  * 
481. 
act  concerning,  p.  491. 
SUPERSEDEAS  BONDS, 

to  be  taken  in  circuit  court,  in  what  amount,  S.  0.  Rule  32,  p.  391. 
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SUPPLEMENTAL  PLEADINGS,  §  483  to  488. 

how  connected  with  original  pleading,  D.  0.  Rule  7,  p.  400. 
form  of,  p.  658. 
SUPREME  COURT, 

organization  and  jurisdiction  of,  §  324,  325. 
may  issue  writs  of  prohibition,  §  324,  591. 

all  writs  and  make  all  rules  that  may  be  necessary,  {  328,  569. 
original  admiralty  jurisdiction  of,  §  599. 
appellate  admiralty  jurisdiction  of,  §  600. 
appeal  to,  allowed  in  what  cases,  §  600. 

may  be  taken  within  five  years,  §  601. 

to  operate  as  stay  of  proceedings,  must  be  made  in  ten  days, 
'  §  602. 

how  entitled,  §  602. 
when  to  be  filed,  §  602. 
allowance  of,  not  necessary,  §  602. 
security  on,  §  603, 

judge  to  approve,  §  603. 
is  filed  in  circuit  court,  §  603. 
may  be  given  after  the  five  years,  §  603. 
citation  on,  must  be  signed  by  judge  —  how  served,  §  604. 
return  on,  must  contun  everything,  §  605. 

must  contain  all   objections  to  testimony  taken  in 
court  below,  5  605. 
bond  for  costs  on,  must  be  given  to  clerk,  or  deposit  made, 
§606. 
appearance  in,  to  be  entered  without  delay,  §  607. 

effect,  if  none  entered  when  case  is  reached,  §  607. 
notice  of,  §  607. 
when  appellant  must  docket  cause  within  first  six  days  of  the  term,  §  608. 

within  first  thirty  days  of  the  term, 
§608. 
effect  of  failing  so  to  docket,  §  608. 
amendments  in,  §  609. 
death  of  a  party  pending  appeal  to,  §  610. 
hearing  in,  no  notice  of,  necessary,  §  610. 

notice  of,  of  special  motions  to  be  given,  §  610. 
motions  to  dismiss  appeal,  §  611. 

proceedings  when  appeal  has  been  dismissed  by  mistake,  §  611. 
motions,  when  heard,  §  612. 
argument,  causes,  how  called  for,  §  613. 

\  ten  causes  called  each  day,  §  613. 
effect  when  neither  party  is  ready  for,  §  613. 
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argument,  effect  when  cause  called  for  at  two  terms,  and  neither  party 

ready  at  second  term,  §  618. 
when  cause  called  twice  in  its  order  for,  and  not  again 
reached,  §  618. 
no  cause  taken  out  of  its  place  for,  or  set  down  for  a  particular 

day,  §  618. 
may  be  oral  or  printed,  §  615. 

brief  and  points  to  be  filed — effect  of  omitting  to  file,  §  618. 
two  counsel  only,  to  be  heard  for  each  party,  §  618. 
no  counsel  to  speak  more  than  two  hours,  §  618. 
new  evidence  on,  to  be  taken  by  commission,  §  614. 
original  papers,  how  inspected,  §  614. 
oral  testimony  may  be  given  when,  §  614. 
printed,  cause  how  submitted  on,  §  615. 
decree,  §  616. 

circuit  court  executes,  §  608. 
when  court  is  equally  divided,  §  616. 
costs,  §  616. 
interest,  §  616. 
mandate  to  court  below,  §  616. 

appeal  from  execution  of,  §  617. 
form  of  appeal  to,  p.  689. 

bond  on  appeal  to,  p.  690. 

citation  on  appeal  to,  p.  691. 

affidavit  of  service  of  citation  and  appeal,  p.  692. 

return  from  circuit  court  to,  p.  692. 

bond  to  derk  of,  for  costs,  p.  692. 

notice  of  appearance,  §  607. 

proceedings  to  take  testimony  by  commission,  to  be  used  in,  p. 

693  to  705. 
mandate  of,  p.  705. 

suggestion  to,  for  a  prohibition,  p.  706. 
prohibition  from,  p.  707. 
ndes  of — 
adjournment,  to  be  announced  ten  days  before  time  fixed  for,  S.  C.  Rule 

28,  p.  890. 
admiralty,  interest  not  allowed  in,  unless  specially  ordered,  8.  C.  Rule  23 

note,  p.  888. 
appeal,  origmal  papers  may  be  received  on,  S.  C.  Rule  8,  p.  888. 

cross,  how  argued,  8.  C.  Rule  22,  p.  388. 
appearance,  none  by  plaintiff,  S.  C.  Rule  16,  p.  386. 
none  by  defendant,  8.  C.  Rule  17,  p.  886. 
none  by  either  party,  8.  C.  Rule  18,  p.  887. 
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appearance,  of  appellant,  when  to  be  entered,  S.  0.  Rule  31,  p.  391. 
argument,  printed,  case  may  be  submitted  on  when,  S.  C.  Rule  20,  p.  887. 

twenty  copies  of,  must  be  first  filed,  S.  C.  Rule  20,  p. 

387. 
when  filed,  case  stands  on  same  footing  as  if  there 

were  appearance  by  counsel,  8.  C.  Rule  20,  p.  387. 
none  received,  tmless  filed  before  oral  argument  begins, 

8.  C.  Rule  20,  p.  387. 
effect  of  omission  to  file,  when  no  counsel  appears  for 
one  party,  8.  C.  Rule  21,  p.  387. 
order  of,  8.  C.  Rule  22,  p.  388. 
not  heard  on  Saturday,  unless  specially  ordered,  8.  C.  Rule  27, 

p.  890. 
no  case  taken  up  for,  within  three  days  before  day  of  adjourn- 
ment, 8.  C.  Rule  28,  p.  390. 
attachment  for  costs,  8.  C.  Rule  10,  p.  384. 
attorneys  and  counsellors,  how  admitted,  8.  C.  Rule  2,  p.  381. 

clerk,  not  to  practise  as,  8.  C.  Rule  1,  p.  381. 
bill  of  exceptions,  to  contain  what,  8.  C.  Rule  4,  p.  882. 
briefs,  printed,  to  be  filed  or  counsel  not  heard,  8.  C.  Rule  21,  p.  387. 

to  be  signed  by  attorney  or  counsellor  of  the  court,  8.  C. 

Rule  21,  p.  387. 
party  omitting  to  file,  cannot  be  heard,  8.  C.  Rule  21,  p. 

387. 
when  to  be  filed,  8.  C.  Rule  21,  p.  387. 
effect  of  omission  to  file,  when  no  counsel  appears  for  one 

party,  8.  C.  Rule  21,  p.  887. 
no  case  received  on,  within  thi*ee  days  before  day  of  ad- 
journment, 8.  C.  Rule  28,  p.  390. 
certiorari  for  diminution  of  record,  motion  for,  how  and  when  to  be  made, 

8.  C.  Rule  14,  p.  385. 
circuit  courts,  supersedeas  bonds  to  be  taken  in,  in  what  amount,  8.  C. 

Rule  32,  p.  391. 
derk,  where  to  reside  and  keep  the  oflice,  8.  C.  Rule  1,  p.  381. 

not  to  practise  as  attorney  or  counsellor,  8.  C.  Rule  1,  p.  381. 

not  to  permit  records  to  be  taken  from  court-room  or  ofiice,  8.  C. 

Rule  1,  p.  381. 
to  take  bond  or  deposit  to  secure  his  fees,  8.  C.  Rule  10,  p.  384. 
to  have  records  printed,  8.  C.  Rule  10,  p.  384. 
to  issue  mandate  or  other  process  in  cases  of  dismissal,  8.  C.  Rule 

24,  p.  388. 
to  dismiss  cases  in  vacation,  by  consent,  8.  C.  Rule  29,  p.  390. 
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clerk,  not  to  issue  mandate  or  other  process  "without  order  of  the  court,  8. 

C.  Rule  29,  p.  390. 
commission,  further  proof  to  be  taken  by,  8.  C.  Rule  12,  p.  885. 
conference  room,  regulations  concerning,  8.  C.  Rule  7,  p.  382. 
costs,  security  for,  8.  C.  Rule  10,  p.  884. 

attachment  for,  8.  C.  Rule  10,  p.  884. 

when  to  be  for  appellant  or  plaintiff  in  error  and  when  for  appellee 

or  defendant  in  error,  8.  C.  Rule  24,  p.  388. 
not:allowed  for,  or  against  the  U.  8.,  8.  C.  Rule  24,  p.  388. 
when  allowed,  amount  of,  and  bill  of  items  to  be  inserted  in  man- 
date, 8.  C.  Rule  24,  p.  388. 
counsel,  two  only  to  argue  for  each  party  and  not  to  speak  more  than  two 

hours,  8.  C.  Rule  21,  p.  387. 
cross  appeals,  how  argued,  8.  C.  Rule  22,  p.  388. 
death  of  a  party,  regulations  concerning,  8.  C.  Rule  15,  p.  886. 
dismissing  cases  in  vacation,  by  consent,  8.  C.  Rule  29,  p.  390. 
dismiss,  no  motion  to,  heard,  except  on  notice  to  adverse  party,  8.  C.  Rule 

31,  p.  391. 
docketing  cases,  regulations  concerning,  8.  C.  Rule  9,  p;  383. 
docket,  call  of,  to  commence  on  second  day  of  term,  8.  C.  Rule  26,  p. 
389. 
cases  not  ready  when  called,  to  go  to  foot  of,  8.  C.  Rule  26,  p. 

389. 
ten  causes  on,  to  be  called  each  day,  8.  C.  Rule  26,  p.  389. 
no  cause  taken  out  of  order  on,  unless  cause  shown,  8.  C.  Rule  26, 

p.  389. 
causes  put  at  foot  of,  if  not  again  reached,  continued  to  next  term, 

8.  C.  Rule  26,  p.  389. 
certain  cases  may  be  advanced  on,  8.  C.  Rule  30,  p.  891. 
certain  cases  on,  may  be  heard  together,  8.  C.  Rule  30,  p.  391. 
exceptions,  bill  of,  to  contain  what,  8.  C.  Rule  4,  p.  382. 
further  proof,  to  be  taken  by  commission,  8.  C.  Rule  12,  p.  385. 
interest,  how  calculated  and  rate  of,  8.  C.  Rule  23,  p.  388. 

not  allowed  in  admiralty,  unless  specially  ordered,  8.  C.  Rule  23 
note,  p.  388. 
law  library,  regulations  concermng,  8.  C.  Rule  7,  p.  382. 
mandate  or  other  process,  in  cases  of  dismissal  clerk  to  issue,  8.  C.  Rule 

24,  p.  888. 
not  to  issue  without  order  of  court,  8.  C.  Rule 
29,  p.  890. 
motions,  to  be  reduced  to  writing  and  to  contain  what,  8.  C.  Rule  6,  p. 
882. 
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motioDs,  to  have  preference  on  Friday,  S.  C.  Rule  27,  p.  390. 

for  certiorari  for  diminution  of  record,  how  and  when  to  be 

made,  S.  C.  Rule  14,  p.  385. 
to  dismiss,  none  heard,  unless  on  notice  to  adverse  party,  8.  C 
Rule  31,  p.  391. 
opinions  of  the  court,  to  be  recorded,  delivered  to  the  reporter  and  filed, 

S.  C.  Rule  35,  p.  389. 
practice  of  the  court,  practice  of  the  King's  Bench  and  Chancery  in  Eng- 
land furnish  outUnes  for,  S.  C.  Rule  3,  p.  381. 
process,  in  whose  name  and  how  served,  S.  C.  Rule  5,  p.  382. 

in  cases  of  dismissal  clerk  to  issue,  S.  C.  Rule  24,  p.  388. 
not  to  issue  without  order  of  court,  8.  C.  Rule  29,  p.  390. 
records,  not  to  be  taken  from  oflSce  or  court  room,  without  order  of  court, 
8.  C.  Rule  1,  p.  381. 
complete,  to  be  filed,  or  cause  not  heard,  8.  C.  Rule  8,  p.  383. 
to  be  printed  —  regulations  concerning,  8.  C.  Rule  10,  p.  384. 
when  translation  to  be  inserted  in,  8.  C  Rule  11,  p.  385. 
no  objection  to  admissibility  of  anything  in,  to  be  allowed  unless 

taken  in  court  below,  8.  C.  Rule  13,  p.  385. 
certiorari  for  diminution  of  record,  motion  for,  how  and  when  to 
be  made,  8.  C.  Rule  14,  p.  385. 
supersedeas  bonds,  to  be  taken  in  circuit  courts  in  what  amount,  8.  C.  Rule 

32,  p.  391. 
translation,  when  to  be  inserted  in  record,  8.  C.  Rule  11,  p.  385. 
writ  of  error,  return  to,  by  whom  made  and  to  contain  what,  8.  C.  Rule  8, 

p.  383. 
when  returnable,  8.  C.  Rule  83,  p.  392. 
SURETIES, 

must  justify,  §  414,  491,  492. 

sufficiency  of,  to  be  decided  by  officer  taking  the  stipulation,  D.  C.  Rule 

37,  p.  404. 
notice  of  justification  by,  D.  C.  Rule  41,  Oct  1,  1867,  p.  405,  432. 
decree  against,  D.  C.  Rule  42,  144,  p.  405,  422. 
motions  for  better,  D.  C.  Rule  55,  p.  408. 
number  of,  D.  C.  Rule  59,  p.  408. 

may  reside  in  eastern  district,  D.  C.  Rule,  April  26,  1865,  p.  434. 
form  of  justification  by,  §  414. 
SURPLUS, 

what  is,  and  how  obtained,  §  562. 
fide  Remnants  and  Surplus. 
SURRENDER, 

bail  on  stipulation  have  no  right  to  surrender  their  principal,  §  496. 
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SURVEY  Am)  SALE, 

of  vessels,  §  299. 
SWEDEN, 

laws  of,  §  187. 
TAXATION  OF  COSTS. 

Vide  Costs  and  Fees. 
TENDER,  §  552. 

must  be  deposited  in  court,  D.  C.  Rule  72,  p.  411. 

must  include  costs,  D.  C.  Rule  73,  p.  411. 

refusal  of,  exposes  party  to  lose  his  costs,  §  552. 
TERRITORIES, 

courts  of,  have  no  admiralty  jurisdiction,  §  315a. 

TESTIMONY, 

taken  down  by  clerk,  §  527,  595,  D.  C.  Rule  124,  p.  419. 

notes  of  judge  may  be  used  as  if  taken  by  clerk,  D.  C.  Rule  125,  p.  419. 

how  settied,  D.  C.  Rule  126,  127,  p.  419. 

when  taken  by  question  and  answer,  questions  to  be  numbered,  D.  C. 
Rule,  Nov.  10,  1868,  p.  436. 

what  viva  voce,  to  be  included  in  record  transmitted  on  appeal,  D.  C.  Rule, 
Nov.  17,  1868,  p.  436. 

fees  of  clerk  on  taking,  in  open  court,  D.  C.  Rule,  Nov.  17, 1868,  p.  436. 
TIDE,  §  48,  50,  56,  57,  59,  64,  68,  71,  226  to  230. 

not  decisive  of  jurisdiction  in  the  general  maritime  law,  §  228. 

as  a  criterion  of  jurisdiction,  pecuHar  to  England,  §  228,  229,  253,  254, 

congress  has  made  navigability,  not  tide,  the  test  of  jurisdiction,  §  229, 254. 

TORTS, 

at  sea,  §  308. 

maritime,  what  are,  §  311. 

personal,  suit  for,  must  be  in  personam  only,  §  309. 
die  with  the  person,  §  309. 

suits  for  nominal  damages  for,  not  entertained  in  admiralty, 
§  309. 

reference  may  be  made  in  cases  of,  D.  C.  Rule  128,  p.  419. 
TRANSLATION, 

when  to  be  inserted  in  record  in  supreme  court,  S.  C.  Rule  11,  p.  885, 
TRIAL  BY  JURY.     Vide  Juky. 
TRIPLICATION,  §  482. 
TWELFTH  ADMIRALTY  RULE, 

alteration  of,  criticised,  §  272,  313. 
UNDERWRITERS, 

may  claim,  §  463. 

form  of  claim  by,  p.  501,  538. 
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UNITED  8TA.TES, 

a  new  and  original  goYcmment,  §  29,  30. 

not  an  offshoot  from  Great  Britain,  §  81. 

has  no  prisons,  §  344. 

prisoners  committed  under  authority  of,  placed  in  State  jails,  §  844,  p.  210, 

note, 
length  of  sea  coast  of,  p.  136,  note, 
lake  coast  of,  §  243. 
UNITED  STATES  COMMISSIONERS.     Vide  Commissionkiis. 
UNITED  STATES  COURTS.     Vide  Coubts — Adheraltt  Courts. 
VALENCIA, 

laws  of,  §  187. 
VALUE.     Vide  Appraisement  —  Stipulation. 
VENDITIONI  EXPONAS, 

writ  of,  adopted  as  final  process,  D.  C.  Rule  146,  p.  422. 
form  of,  §  558,  p.  509. 
VENICE  AND  AUSTRIA, 

laws  of,  §  187. 
VERIFICATION, 

of  pleadings,  when  required  and  when  not,  D.  C.  Rule  3,  5,  p.  399. 

by  whom  to  be  made,  D.  C.  Rule  4,  98,  p.  399,  414. 
of  claim.  Ad.  Rule  26,  p.  373. 
form  of,  by  an  attorney  in  fact,  p.  589. 

by  libellant's  proctor,  p.  585,  588. 
by  oflicer  of  a  corporation,  p.  626. 

by  agent  of  a  corporation,  its  officers  being  absent  from  the  dis- 
trict, p.  636. 
VESSELS, 

foreign,  lien  on,  for  materials,  etc.,  §  272,  273. 
domestic,  lien  on,  for  materials,  etc.,  §  272,  273. 
canal  boats,  §  221,  507. 
Vide  Ships  and  Vessels. 

WAGES, 

jurisdiction  over,  firmly  established,  §  277. 

who  entitled  to,  as  a  mariner,  §  278. 

national  vessels  cannot  be  proceeded  against  for,  §  279. 

when  seaman  is  discharged  or  the  vessel  sold  in  a  foreign  country,  §  280. 

jurisdiction  over,  denied  in  England  in  certain  cases,'§  281. 

costs  in  suits  for,  §  499,  500,  D.  C.  Rule,  June  Term,  1849,  p.  431. 

summary  proceeding  in  cases  of,  §  503  to  508,  D.  C.  Rule  164  to  178,  June 

Term,  1849,  p.  425,  426,  427,  431. 
when  seaman  entitled  to,  §  504. 
summons  for,  how  issued,  §  505. 
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WAGES  —  continued. 

certificate  of  cause  for  process,  §  505. 

co-libellants  in  cases  of,  §  506,  D.  C.  Rule  8,  9,  p.  400. 

canal  boats,  not  subject  to  be  libelled  for,  §  507. 

parties  in  cases  of,  §  382,  890,  506,  Ad.  Rule  13,  p.  370. 

stipulation  for  costs  not  required  in  suits  for,  D.  C.  Rule  45,  p.  406. 

property  arrested  in  suits  in  rem  for,  how  delivered  without  appraisement, 

D.  C.  Rule  65,  p.  409. 
act  concerning  summons  for,  p.  491. 
form  of  proceedings  on  summons  for,  p.  559  to  561. 

libel  for,  p.  561,  563,  564,  566,  568,  570,  571,  586. 
WARRANT  OF  ARREST.     Fm^cAbrest— Process. 
WATERMEN, 

may  sue  in  the  admiralty,  §  284. 
WESTCAPELLE, 
laws  of,  §  182. 
WHALING  CONTRACTS, 

within  the  admiralty  jurisdiction,  §  277,  281. 
form  of  libel  on,  p.  586. 
WHARFAGE, 

suits  for,  within  the  admiralty  jurisdiction,  §  283. 
form  of  libel  for,  p.  555,  595. 
WISBUY, 

laws  of,  §  183. 
WITNESSES, 

how  compelled  to  appear,  §  524. 
competency  of,  §  517a,  535. 

objections  to,  must  be  made  at  the  hearing,  §  517a. 
exceptive  allegations  to,  D.  C.  Rule  117,  118,  p.  418. 
commissions  to  take  testimony  of,  D.  C.  Rule  105  to  118,  p.  416,  417, 

418. 
depositions  of,  how  filed  and  opened,  D.  C.  Rule  113  to  116,  p.  417,  418. 

objections  to,  when  deemed  waived,  D.  C.  Rule  113  to  116, 

p.  417,  418. 
inperpetuam  rei  memoriamy  D.  C.  Rule  119,  p.  418. 
fees  of,  p.  484. 

in  summary  proceedings,  D.  C.  Rule  176,  p.  427. 
Vide  Evidence. 
WRECKS, 

claimed  by  the  admiral,  §  68. 
WRITS, 

for  sale  of  property,  when  returnable,  D.  C.  Rule  11,  p.  400. 


1)  eaiponat  adopted  as  final  process,  D.  C.  Bale 

^  when  returnable,  8.  C.  Rule  88,  p.  892. 
return  to,  by  vhom  made  and  to  oontaia 
what,  S.  C.  Bnle  8,  p.  888. 
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